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Apprenticeship  Deed — Pleading — Excuse  of  Performance — Act  tf  God. 

Incapacity,  by  reason  of  the  intervention  of  an  act  of  God,  to  perform  personal 
service,  is  an  excuse  for  its  non-performance,  notwithstanding  a  covenant  to  serve 
absolute  aud  unconditional  in  its  terms;  because  the  parties  at  the  time  of  enter- 
ing into  the  covenant  must  be  8upix)sed  to  have  contemplated  the  continuance  of 
the  covenantor's  ability  to  perform  the  service,  as  one  of  the  conditions  of  the 
contract. 

To  an  action  for  breach  of  an  apprenticeship-deed,  the  defendant  (the  father) 
pleaded  that  the  apprentice  "  was  and  is  prevented  by  the  act  of  God,  to  wit,  by 
permanent  illness,  happening  and  arising  after  the  making  of  the  indenture,  from 
remaining  with  or  serving  the  plaintifif  during  all  the  said  term :" — 

Heldj  on  demurrer,  a  good  plea  in  excuse  of  performance,  without  any  aver- 
ment that  the  plaintifif  had  notice  of  the  illness  before  the  commencement  of  the 
action. 

The  declaration  stated  that,  by  an  indenture  of  apprenticeship 
under  seal,  dated  the  20th  of  January,  1865,  and  made  between 
Joseph  Firth  of  the  first  part,  William  Firth  (therein  des<!ribed  as 
the  son  of  Joseph  Firth)  of  the  second  part>  and  the  plaintiff  of  the 
third  part,  W.  Firth,  with  the  consent  of  J.  Firth,  put  and  bound 
himself  apprentice  to  and  with  the  plaintiff,  to  be  taught  and 
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instmcted  in  the  art  and  trade  of  a  chemist  and  druggist,  &c.,  for 
the  term  of  five  years  from  the  date  of  the  indenture ;  that,  by  the 
said  indenture,  J.  Firth,  for  himself  and  his  administrators,  cove- 
nanted with  the  plaintiff  that  W.  Firth  should  and  would  honestly 
remain  with  and  serve  the  plaintiff  as  his  apprentice  during  all  the 
term ;  that,  although  after  the  making  of  the  indenture  the  plain- 
tiff received  W.  Firth  into  his  service  as  such  apprentice  for  the 
term  aforesaid,  and  although  the  plaintiff  had  always  performed 
and  been  ready  and  willing  to  perform  all  things  in  the  indenture 
on  his  part  to  be  performed,  and  although  before  action  all  condi- 
tions had  been  performed,  Ac,  to  entitle  the  plaintiff  to  a  per- 
formance of  the  said  covenant,  and  to  maintain  the  'action  for  the 
breach  thereof  thereinafter  alleged, — yet  the  said  W.  Firth,  after 
the  making  of  the  indenture  and  during  the  term,  did  not  nor 
would  honestly  remain  with  or  serve  the  plaintiff  as  his  apprentice 
during  all  the  said  term ;  whereby  the  plaintiff  lost  the  work, 
labour,  and  services  of  W.  Fifth,  and  was  prevented  from  con- 
veniently and  agreeably  carrying  on  his  trade  of  a  chemist,  &c., 
and  incurred  expense  in  procuring  the  services  of  other  persons  in 
his  stead. 

Second  plea, — that  W.  Firth  was  and  is  prevented  by  the  act  of 
God,  to  wit,  by  permanent  illness  [happening  and  arising  after  the 
making  of  the  said  indenture],  from  remaining  with  or  serving  the 
plaintiff  during  all  the  said  term.    Demurrer.    Joinder. 

Tapping  (Waddy  with  him),  in  support  of  the  demurrer.  The 
covenant  being  absolute  and  unconditional,  the  covenantor  is  bound 
to  perform  it,  notwithstanding  the  illness  of  the  apprentice.  In 
Rex  V.  Eales  Owen  (1),  it  was  held  that  the  fact  of  the  apprentice 
being  lame  and  having  the  King's  evil,  and  being  in  the  opinion 
of  surgeons  incurable,  was  no  ground  for  discharging  the  master 
from  his  obligation;  **for,  the  master  takes  him  for  better  and 
worse,  and  is  to  provide  for  him  in  sickness  and  in  health."  The  law 
is  similarly  stated  in  Com.  Dig.  Justices  (B.  57),  add.  4  (ed.  1822) ; 
5  Bac.  Abr.  Master  and  Servant  (C.)  p.  345,  ed.  1832 ;  1  Wms.  Saund. 
313,  n.  (2).  If  the  master  could  not  be  discharged,  there  can  be 
no  reason  why  the  apprentice  and  those  who  covenant  for  him 

(1)  1  Sir.  99. 
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should  be  absolved  from  performance.    There  camiot  be  one  law       1868 
for  the  master  and  another  for  the  apprentice.    The  plea  relies       boast 
upon  an  illness  which  may  be  of  a  temporary  character  only  as  a      -p^^ 
discharge  of  the  apprentice's  service  for  the  whole  term. 

[MoitTAGXTE  Smith,  J.  The  plea  traverses  the  breach  in  terms, 
and  must  be  understood  as  merely  setting  up  an  excuse  for  the 
non-performance  of  the  covenant  so  long  as  tlie  incapacity  to  serve 
through  illness  continues.] 

Then,  it  is  not  alleged  that  the  inability  to  perform  the  contract 
arose  after  the  date  of  the  indenture :  if  it  existed  at  that  time,  it 
is  no  excuse,  for  it  was  the  fault  of  the  covenantor  if  he  covenanted 
with  knowledge  of  the  inability. 

[Montague  Smith,  J.  That  objection  may  be  obviated  by  an 
amendment,  alleging  that  the  illness  arose  after  the  making  of 
the  indenture.  (I)] 

The  allegation  in  the  plea  is,  that  the  apprentice  was  prevented 
from  giving  his  services  by  the  act  of  God,  to  wit,  by  permanent 
illness.  Th&t  is  ambiguous.  It  is  not  every  illness,  though  it  be 
permanent,  which  can  be  said  to  be  the  act  of  Grod.  It  may  have 
arisen  from  the  wilful  carelessness  or  imprudence  or  misconduct  of 
the  apprentice :  and  then  it  would  be  no  excuse.  All  the  precedents 
deiSne  the  particular  act  of  Grod  which  causes  the  incapacity  to 
perform  the  contract.  In  the  New  York  Civil  Code,  p.  215,  s.  727, 
the  act  of  Grod  is  described  as  ^an  irresistible  superhuman  cause." 
In  Story  on  Contracts,  s.  752,  as  ^'  inevitable  accident  without  the 
intervention  of  man."  In  Broom's  Maxims,  3rd  ed.  211^(2),  it  is 
said :  ^*  The  act  of  God  sigmfies,  in  legal  phraseology,  any  inscru- 
table accident  occurring  without  the  intervention  of  man,  and  may, 
indeed,  be  considered  to  mean  anything  in  opposition  to  the  act  of 
man,  as  storms,  tempests,  and  lightning."  The  plea  should  have 
alleged  the  particular  act  of  God  relied  on ;  as,  if  the  incapacity 
arose  from  lightning,  or  from  sudden  paralysis,  or  some  other  dis- 
aster wholly  beyond  human  control. 

This  is  a  general  and  unconditional  covenant  that  the  apprentice 
shall  serve  his  master  during  the  stipulated  term  of  five  years.  If 
«  party,  by  his  covenant  creates  a  duty  or  charge  upon  himself,  he 

^  (1)  The  plea  was  amended  by  introducing  the  words  printed  within  brackets. 
(2)  4th  ed.  p.  227. 
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is  bonnd  to  perform  it,  notwithstanding  any  accident  by  inevitable 
necessity,  or  pay  damages  for  its  non-performance :  Pcmidine  v. 
Jane.  (1)  If  the  parties  here  meant  to  excuse  themselves  from  the 
performance  of  the  covenant,  in  the  event  of  illness  of  the  appren- 
tice, that  should  have  been  introduced  as  an  exception.  It  cannot 
be  implied.  The  principle  laid  down  in  Paradine  v.  Jane  (1), 
is  strongly  illustrated  by  the  case  of  Hall  v.  Wrighi,  (2)  There 
the  defendant,  in  an  action  for  breach  of  promise  of  marriage, 
pleaded  that,  after  the  agreement  and  before  any  breach  thereof, 
the  defendant  became  and  was,  and  thenceforth  hitherto  had  been 
and  still  was,  afflicted  with  dangerous  bodily  disease,  which  had  oo 
casioned  frequent  and  severe  bleeding  from  his  lungs,  and  by  reason 
of  which  disease  the  defendant  then  became  and  was,  and  from 
thence  hitherto  had  been  and  still  was,  incapable  of  marriage  with- 
out great  danger  of  his  life,  and  therefore  unfit  for  the  marriage 
state,  whereof  the  plaintiff  had  notice  before  the  commencement  of  the 
action.  At  the  trial  the  jury  found  all  the  averments  in  the  plea  in 
favour  of  the  defendant,  except  the  averment  of  notice,  which  they 
negatived,  the  Court  of  Queen's  Bench  were  equally  divided  as  to 
whether  the  plea  was  sufficient :  but  the  Court  of  Error,  by  a 
majority  of  four  judges  to  three,  held  the  plea  bad.  The  plea  in 
this  case  contains  no  allegation  that  the  plaintiff  had  notice  of  the 
illness  before  the  commencement  of  the  action ;  nor  is  the  nature 
of  the  illness  set  forth. 

[Montague  Smith,  J.  In  HaU  v.  Wriffhi  (3),  there  was  no  im- 
possibility on  the  defendant's  part  to  perform  his  promise  to  marry 
the  plaintiff.  It  was  for  the  latter, — as  was  observed  by  Willes, 
J.  (3), — to  determine  whether  she  would  absolve  him  from  it  or 
not.] 

In  Cuckson  v.  Stones  (4),  the  plaintiff  agreed  to  serve  the  de- 
fendant for  ten  years  in  the  capacity  of  brewer ;  and  the  defendant 
agreed  to  pay  the  plaintiff  201.  on  the  execution  of  the  agreement, 
to  furnish  him  with  a  house  and  coals,  and  to  pay  him  the  weekly 
sum  of  21.  lOs.  during  the  ten  years.   During  the  term  the  plaintiff 


(1)  Aleyn,  27. 

(2)  E.  B.  &  E.  746 ;  27  L.  J.  (Q.B.) 
345;  in  error,  E.  B.&E.  765;  29  L.  J 
(Q.B.)  43. 


(3)  E.  B.  &  E.  765,  786 ;  29  L.  J. 
(Q.R)  43,  48. 

(4)  1  E.  &  E,  248;  28  L.  J.  (Q.1?. 
25. 
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fell  ill,  and  the  defendant  refused  to  pay  him  his  wages  for  the  period       1868 


during  which  he  remained  ill,  but  the  service  was  not  determined.  boast 
In  an  action  to  recover  the  wages  for  the  period  during  which  the  -p^j^ 
plaintiff  had  been  ill,  the  defendant  pleaded  that  the  plaintiff  was 
not  during  any  part  of  the  time  for  which  such  wages  were  claimed 
ready  and  willing  or  able  to  render,  and  did  not  in  fact  during  any 
part  of  such  time  render,  the  agreed  or  any  service.  It  was  held 
that  the  averment  that  the  plaintiff  was  not  ready  and  willing,  &c., 
was  not  supported  by  his  physical  inability  for  a  time  only,  and  not 
{hrough  his  own  defavlt^  to  attend  personally  to  the  business ;  and 
that,  the  contract  not  having  been  rescinded,  the  defendant  was  not 
entitled  to  suspend  the  weekly  payments  during  that  time.  Lord 
Campbell,  in  delivering  the  judgment  of  the  Court,  says  [(1) : 
"  Looking  to  the  nature  of  the  contract  sued  upon  in  this  action, 
we  think  that  want  of  ability  to  serve  for  a  week  would  not  of 
necessity  be  an  answer  to  a  claim  for  a  week's  wages,  if  in  truth 
the  plaintiff  was  ready  and  willing  to  serve  had  he  been  able  to 
do  so,  and  was  only  prevented  from  serving  during  the  week  by 
the  visitation  of  God,  the  contract  to  serve  never  having  been 
determined.  .  .  .  We  concur  in  the  observation  of  Willes,  J.,  in 
Harmer  v.  Cornelius  (2) ;  and,  if  the  plaintiff,  from  unskilfulness, 
had  been  wholly  incompetent  to  brew,  or  by  the  visitation  of  God 
he  had  become,  from  paralysis  or  any  other  bodily  illness,  per- 
manently incompetent  to  act  in  the  capacity  of  brewer  for  the 
defendant^  we  think  that  the  defendant  might  have  determined 
the  contract.  He  could  not  be  considered  incompetent  by  illness 
of  a  temporary  nature." 

[Montague  Smith,  J.  Lord  Campbell  there  treats  the  illness 
as  the  act  of  God.] 

At  all  events,  the  plea  should  have  averred  that  the  plaintiff  had 
notice  of  the  illness  before  the  commencement  of  the  action. 

Thrupp,  contrJt.  The  Court  of  Error,  in  EaU  v.  WrigU  (3), 
did  not  hold  notice  to  be  necessary ;  and  both  Wightman,  J.,  and 
Erie,  J.,  in  the  Court  below  (4),  expressly  say  that  the  want  of 
notice  is  not  material 

(1)  1  E.  &  E.  at  p.  256 ;  28  L.  J.  (3)  E.  B.  &  E.  765 ;  29  L.  J.  (Q.B.) 
(Q.B.)  at  p.  28.  43. 

(2)  5  C.  B.  (N.S.)  236;  28  L.  J.  (4)  E.  B.  ^  E.  at  pp.  756,  758:  27 
(C.P.)  85.  L.  J.  (Q.B.)  at  pp.  352,  353. 
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^^^^  [Montague  Smith,  J.     The   defendant   may  if  he   chooses 

Boast       amend  by  adding  to  the  amendment  already  agreed  to  the  words 

FiBTH.      "  whereof  the  plaintiff  had  notice  before  tte  commencement  of  this 

action ;"  and  this,  we  think,  he  ought  to  be  allowed  to  do  without 

costs,  if  he  elects  to  amend  at  once.] 

The  plea  amounts  only  to  an  excuse  for  non-performance  of  ser- 
vices by  the  apprentice  during  the  time  alleged  in  the  dedaratioD. 
The  act  of  God  has  always  been  held  to  be  a  sufficient  excuse  for 
non-performance  of  a  covenant :  Shep.  Touchst  173 ;  Williams  v. 
Lhyd.  (1)  Han  v.  Wriffhi  (2)  was  a  totally  different  case  from 
this.  There  was  no  averment  there  that  the  defendant's  promise 
was  impossible  of  performance,  but  merely  that  he  could  not  per- 
form it  without  great  danger  to  his  life.  The  Court  of  Error 
decided  that  that  was  no  answer.  Wightman,  J.,  in  his  judgment 
in  the  Court  below  (3),  expressly  says :  "  If  the  performance  of 
the  promise  had  become  impossible  by  the  act  of  God,  it  would 
have  been  an  excuse  for  non-performance ;  but,  in  the  present  case, 
the  performance  of  the  promise  is  not  alleged  to  be,  nor  is  it,  im- 
possible, but  only  highly  dangerous  to  the  life  of  the  person  pro- 
mising." Taylor  v.  CaldtveU  (4)  is  expressly  in  point  to  shew  that 
an  incapacity,  by  reason  of  the  intervention  of  the  act  of  God^ 
to  perform  personal  service  affords  an  excuse  for  its  non-perform» 
ance.  In  that  case,  A.  agreed  with  B.  to  give  him  the  use  of 
a  music  hall  on  certain  specified  dajrs,  for  the  purpose  of  holding 
concerts,  without  any  express  stipulation  for  the  event  of  the 
destruction  of  the  music  hall  by  fire ;  and  the  ball  having  been 
totally  destroyed  by  an  accidental  fire,  it  was  held  that  both  parties 
were  excused  from  performance  of  the  contract  Blackburn,  J., 
delivering  the  judgment  of  the  Court  (5),  puts  the  case  of  an 
apprenticeship-deed,  and  says  that  "  it  is  undeniable  that  if  the 
apprentice  dies  within  the  seven  years,  the  covenant  of  the  father 
that  he  shall  perform  his  covenant  to  serve  for  seven  years  is  not 
fulfilled,  yet  surely  it  cannot  be  that  an  action  would  lie  against 
the  father.    Yet  the  only  reason  why  it  would  not  is,  that  he  is 

(1)  Sir  W.  Jones,  179.  (4)  3  B.  &  S.  826 ;  32  L.  J.  (Q.B.) 

(2)  E.  B.  &  E.  740 ;  27  L.J.  (Q.B.)      1G4. 

345;  in  error,E.  B.ifc  E.  765  ;  29  L.  J.  (5)  3  B.  &  S.  at  p.  838;  32  L.  J. 

(Q.B.)  43.  (Q.B.)  at  p.  167. 

(3)  E.  B.  &  E.  757. 
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excused  because  of  the  apprentice's  death."    There  is  no  difference        1868 
in  principle  between  that  case  and  the  present ;  and  it  was  re-      Boast 
cognized  in  Applely  v.  Meyers.  (1)    Whether  the  act  of  God  pro-      YmTVL. 
duces  death  or  permanent  disability,  the  result  is  the  same,  so 
far  as  concerns  the  covenant. 
Tappinff  in  reply. 

Montague  Smith,  J.  I  am  of  opinion  that  the  defendant  is 
entitled  to  judgment.  The  action  is  brought  upon  a  covenant 
contained  in  an  indenture  of  apprenticeship  by  which  the  intestate, 
the  father  of  the  apprentice,  covenanted  that  the  apprentice  should 
and  would  honestly  remain  with  and  serve  the  plaintiff  as  his 
apprentice  during  all  the  term  ;  and  the  breach  alleged  is  that  the 
apprentice  after  the  making  of  the  indenture  and  during  the  term 
did  not  nor  would  honestly  remain  with  or  serve  the  plaintiff  as  his 
apprentice  during  all  the  said  term,  whereby  the  plaintiff  lost  the 
benefit  of  his  service,  and  was  put  to  expense.  The  plea,  which  is 
pleaded  to  the  whole  of  the  breach,  alleges  that  the  apprentice  was 
and  is  prevented  by  the  act  of  God,  to  wit,  by  permanent  illness, 
from  remaining  with  or  serving  the  plaintiff  during  all  the  said 
term*.  To  this  plea  the  plaintiff  has  demurred ;  and  several  objec- 
tions were  taken  to  the  plea,  none  of  which  we  think  ought  to  pre- 
vail. The  substance  of  the  plea  is,  that  the  apprentice  was  pre- 
vented from  performing  the  service  covenanted  for  by  permanent 
illness  which  was  the  act  of  God ;  and  the  main  question  argued 
was  whether  such  illness  so  caused  is  an  answer  to  an  absolute 
and  unconditional  covenant  for  personal  service.  I  think  it  is. 
The  covenant  is  of  a  personal  character,  depending  on  the  per- 
sonal service  and  attendance  of  the  apprentice.  Such  service 
might  be  prevented  by  the  permanent  illness  or  death  of  the  ap- 
prentice, both  of  which  would  be  the  act  of  God.  It  seems  to 
me  that  it  must  be  taken  to  have  been  in  the  contemplation  of 
the  parties  when  they  entered  into  this  covenant  that  the  pre- 
vention of  performance  by  the  act  of  God  should  be  an  excuse 
for  its  non-performance.  If  the  matter  had  been  quite  barren  of 
authorities,  I  should  have  come  to  that  conclusion. 

The  service  stipulated  for  was  something  which  the  party  con- 

(1)  Law  Rep.  1  C.  P.  615 ;  in  error,  Law  Rep.  2  C.  P.  651. 
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tracting  to  render  it  only  oould  perform,  and  that  provided  he 
should  live  and  continue  in  a  state  of  health  to  enable  him  to  do 
so.  It  must,  therefore,  necessarily  be  implied  from  the  nature  of 
the  contract  that  the  continued  existence  of  the  apprentice  in  a 
state  to  perform  his  part  of  it,  was  understood  by  the  parties ;  and 
that,  if  preyented  by  the  act  of  God,  the  performance  was  to  be  ex- 
cused. The  case,  however,  is  not  without  authority.  The  case  of 
Taylor  v.  Caldwell  (1)  seems  to  me  to  have  decided  in  principle 
that,  in  such  a  case  as  this,  where  the  parties  are  contracting  for 
personal  services,  it  is  an  implied  condition  that  the  performance 
of  the  contract  shall  not  be  rendered  impossible  by  the  act  of 
God.  Mr.  Tapping,  for  the  plaintiff,  relied  as  to  this  part  of  the 
case,  upon  HaU  v.  Wriffht.  (2)  It  seems  to  me,  however,  that  that 
case  is  clearly  distinguishable.  In  the  case  of  a  contract  to  marry, 
the  man,  though  he  may  be  in  a  bad  state  of  health,  may  ne?er- 
theless  perform  his  contract  to  marry  the  woman,  and  so  give  her 
the  benefit  of  social  position  so  far  as  in  his  power,  though  he  may 
be  unable  to  fulfil  aU  the  obligations  of  the  marriage  state ;  and  it 
rests  with  the  woman  to  say  whether  she  will  enforce  or  renounce 
the  contract.  Here,  however,  the  state  of  things  is  totally  dif- 
ferent. I  construe  the  plea  to  mean  that  the  plaintiff  was  per- 
manently disabled  from  the  performance  of  the  service  cove- 
nanted for.  That  view  of  the  case  renders  the  proposed  amendment 
unnecessary.  It  appears  to  me  to  afford  a  good  defence  with- 
out any  averment  of  notice.  Our  judgment  will  therefore  be 
for  the  defendant  on  the  plea  as  it  stands,  with  the  introduction 
of  the  averment  that  the  illness  accrued  after  the  date  of  the  con- 
tract. 


Brett,  J.  In  support  of  the  demurrer  in  this  case,  it  has  been 
argued  with  much  force  that  the  covenant  is  absolute  and  uncon- 
ditional, and  therefore  that,  though  the  apprentice  was  prevented 
by  the  act  of  God  from  performing  the  stipulated  services,  still  the 
defendant  is  bound  to  pay  damages.  If  the  first  proposition  could 
be  sustained,  the  second,  I  apprehend,  would  follow.  But  the  first 
is  denied  on  the  part  of  the  defendant.    It  is  said  that,  where  the 


(1)  3B.&S.826;32L.J.(Q.B.)164- 

(2)  E.  B.  &  E.  74G ;  27  L.  J.  (Q.B.) 


345  ;  in  error,  E.  B.  &  E.  765 ;  29  L.  J. 
(Q.B.)43. 
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contract  is  for  personal  services,  and  both  parties  must  haye  known  1868 
and  contemplated  at  the  time  of  entering  into  it  that  the  perform-  "~  boIst 
ance  of  the  services  was  dependent  on  the  servant's  continuing  in 
a  condition  of  health  to  make  it  possible  for  him  to  render  them, 
and  a  disability  arises  from  the  act  of  God,  the  non-performance 
of  the  contract  is  excused;  and  that  this  is  a  contract  of  that 
nature.  I  agree  with  both  those  propositions.  I  think  permanent 
illness  by  the  act  of  God  is  an  exception  by  way  of  excuse  out  of 
the  contract.  And  I  further  agree  that  the  allegation  that  the 
plaintiff  had  notice  that  the  illness  accrued  after  the  making  of 
the  contract,  is  immaterial.  The  other  amendment,  however,  I 
think  was  necessary.  Taylor  v.  Caldwell  (1)  seems  to  me  to  be 
an  authority  for  the  principle  on  which  we  decide  this  case. 

Judgment  for  the  defendant. 

Attorney  for  plaintiff:  W.  K.  Bratmd. 

Attorney  for  defendant :    W.  Flower,  for  Wood  &  KiUick,  Brad- 
ford. 


GUEST  V.  THE  WORCESTER,  BROMYARD,  AND  LEOMINSTER            Nov.  25. 
RAILWAY  COMPANY.  

BaUway  Company  ^Scire  facias  against  a  SJiareJiolder — Paid-up  Shares. 

A  railway  company  deposited  with  a  l)ank  1500  shares  as  security  for  an 
advance  of  6000Z.,  the  certificate  on  the  face  of  it  purporting  that  the  shares  were 
*'  registered  as  fully  paid  up  in  the  books  of  the  company."  In  the  Raster  of 
Shareholders  the  names  of  the  chairman  and  manager  of  the  bank  were  inserted 
simply  as  holders  of  the  shares ;  but  in  the  Call  Book  was  this  memorandum, 
"  Deposited  at  bank  as  security  for  overdraft."  Upon  a  rule  for  a  sci.  fa.  against 
the  persons  in  whose  names  the  shares  were  registered : — 

ffeldf  that  they  were  not  liable ;  but,  the  plaintiff  b^ng  desirous  of  raising  the 
question  upon  the  record,  the  Court  allowed  the  scL  fa.  to  go»  subject  to  a  special 


Bridge  obtained  a  rule  nisi  for  a  sci.  fa.  against  Bichard  Pad- 
more  and  Martin  Abell,  alleged  shareholders  in  the  Worcester, 
Bromyard,  and  Leominster  Eailway  Company,  on  a  judgment 
obtained  by  the  plaintiff  against  the  company  on  the  17th  of  July, 
1868,  for  1249Z.  10s.  4i.  The  company's  railway  was  partly  in 
(I)  3  B.  &  S.  826 ;  32  L.  J.  (Q,B.)  164, 
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Herefordshire  and  partly  in  Woroestershirey  their  chief  office  being- 
in  Worcester.  Writs  had  been  duly  issued  into  both  those  coun- 
ties, and  returned  nulla  bona :  and  it  was  sworn  that  the  company^ 


'  ;  3 


GUDT 
«. 

WOECESTEB, 

Railwat  Co.  ^^  neither  lands  nor  goods,  saye  lands  of  small  value  which  had 
been  handed  oyer  to  the  creditors.  It  was  sworn  that  it  appeared 
from  an  inspection  of  the  register  that  Padmore  and  Abell  were 
the  holders  of  1500  shares  of  101.  each  in  the  company,  no  part  of 
which  had  been  paid  up. 

From  the  affidavit  in  answer  it  appeared  how  Padmore  and 
Abell  became  shareholders  in  this  company.  The  railway  com- 
pany, in  the  year  1864,  being  in  want  of  money,  applied  to  the 
Worcester  City  and  County  Banking  Company  (with  whom  they 
kept  an  account)  to  allow  them  an  overdraft  of  5000Z.  Their 
request  was  after  some  negotiation  acceded  to,  on  the  terms  of  their 
depositing  with  the  bank,  by  way  of  security,  fully  paid-up  shares 
in  their  company  to  the  nominal  value  of  15,0002.  Accordingly, 
on  the  7th  of  September,  1864,  a  resolution  of  the  directors  T\as 
agreed  to  for  the  purpose  of  carrying  out  the  arrangement ;  and  a 
certificate  for  1500  shares  of  101.  each  was  issued  to  Messrs.  Pad- 
more  and  Abell  (the  former  of  whom  was  chairman  and  the  latter 
manager  of  the  bank)  as  trustees  for  the  bank,  in  tbe  following 
form : — 

"  Eeg.  No.  197.  Certificate  of  one  thousand  five  hundred  lOL 
shares. 

"  These  are  to  certify  that  Eichard  Padmore  and  Mai-tin  Abell, 
of  Worcester,  bankers,  are  the  registered  proprietors  of  1500  shares 
No.  4308  to  5807  of  the  Worcester,  Bromyard,  and  Leominster 
Eailway  Company,  subject  to  the  rules  and  regulations  and  orders 
of  the  said  company,"  &c. 

Across  this  certificate  was  written  by  the  secretary  of  the  com- 
pany,— "  These  shares  are  registered  as  fully  paid  up  in  the  books 
of  the  company."  Siuce  proceedings  against  them  were  threat- 
ened, Padmore  and  Abell  inspected  the  Eegister  of  Shareholders 
and  the  Call  Book  of  the  company,  and  found  that  their  names 
appeared  in  the  former  as  the  holders  of  1500  shares,  numbered 
4308  to  5807,  and  that  opposite  to  their  names  in  the  Call  Book 
was  the  following  memorandum, — "  Deposited  at  bank  as  security 
for  overdraft."     The  affidavit  further  stated  that  Padmore  aud 
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Abell  had  not  given  the  company  authority  to  place  their  names  18G8 

in  the  register  of  shareholdigrs,  otherwise  than  as  above ;  and  that  Gdkat 

the  company  obtained  the  5000Z.,  which  still  remained  unpaid,  ^^j^^teb 

No  calls  had  ever  been  made  on  them,  though  the  whole  lOZ.  per  &o» 
share  had  been  called  up  against  the  others. 

MeHish,  Q.G.y  and  A.  WiUs,  shewed  cause.  It  may  be  doubted 
whether  the  transaction  was  valid  at  all,  the  company's  borrowing 
powers  being  confined  to  borrowing  money  on  debentures.  But,  be 
that  as  it  may,  these  gentlemen  never  incurred  any  liability  to  the 
company  as  shareholders.  An  entry  in  the  register  made  without 
their  consent  or  knowledge  cannot  bind  them.  There  are  several 
cases  in  equity  which  clearly  negative  their  liability.  In  JR» 
parte  Ourrte,  In  re  Great  Northern  and  Midland  Coal  Com- 
pany (1),  shares  in  a  projected  company  were  allotted  in  pay- 
ment of  the  purchase-money  of  property  on  which  the  intended 
company  was  about  to  carry  on  its  business,  and  were  accepted 
and  treated  by  the  vendor  of  such  property  as  paid-up  shares, 
and  he  afterwards  transferred  to  each  of  the  directors  of  the 
company  100  of  them^  A  commissioner  of  bankruptcy,  in  wind- 
ing up  the  company,  placed  the  names  of  each  of  these  directors 
on  the  list  of  contributories,  and  made  a  call  upon  them.  The 
Lords  Justices,  on  appeal,  held  that,  as  the  shares  had  been 
allotted  to  a  stranger  as  paid-up  shares,  they  must  be  so  con- 
sidered, and  the  directors'  names  be  removed  from  the  list  in 
respect  of  them.  "Contribution,"  says  Lord  Justice  Turner, 
"  must  be  made  according  to  the  liability  of  the  parties  at  law  or 
in  equity.  These  shares  have  not  been  issued  to  the  directors,  but 
have  been  allotted  to  Butcher  as  part  of  the  agreement  with  him, 
as  paid-up  shares.  If  the  agreement  was  valid,  then  neither 
Butcher  himself  nor  any  alienee  from  him  can  be  called  upon  to 
contribute  in  respect  of  those  shares."  A  similar  question  arose  in 
Be  British  and  Foreign  Cork  Company  ;  Leifchild^s  Case.  (2)  There, 
the  articl(?s  of  association  of  a  joint-stock  company  stated  that 
certain  shares  subscribed  for  by  C.  should  be  considered  as  paid 
up.  By  deed  of  even  date  with  the  articles,  C.  assigned  a  patent 
to  the  company  for  a  nominal  consideration  of  10s. ;  there  being 

(1)  32  L.  J.  (Ch.)  57.  (2)  23  L.  T.  CN.S.)  267. 
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also  a  parol  agreement  that  the  delivery  of  the  paid-up  shares  \%*as 
the  consideration  for  the  assignment.    C.  afterwards  transferred  a 
portion  of  these  shares  to  L^ifchild ;  and  it  was  held  that  Leifchild 
was  not  liable  to  be  placed  upon  the  list  of  contribatories,  on  the 
winding  up  of  the  company.    Again,  in  AshtDorih  y.  Bristol  and 
North  Somerset  Railway  Company  (1),  by  a  written  agreement,  the 
directors  of  a  company  agreed  to  transfer  to  the  plaintiff  675  fully 
paid-up  shares  in  the  company  as  a  security  for  moneys  advanced 
by  him  on  their  promissory  notes.    They  subsequently  registered 
the  plaintiff  as  the  holder  of  675  partly  paid-up  shares.   The  plain- 
tiff being  threatened  with  proceedings  by  judgment-creditors  of  the 
company,  applied  to  the  Court  to  rectify  the  register  and  restrain 
the  judgment-creditors  from  proceeding  against  him  at  law :  and 
Wood,  Y.C.,  held  that  the  company  had  no  authority  to  place  the 
plaintiff  on  the  register  in  any  other  capacity  than  as  the  holder  of 
fully  paid-up  shares,  and  granted  an  injunction  to  restrain  the  com- 
pany from  allowing  his  name  to  remain  there  otherwise  than  as 
the  holder  of  fully  paid-up  shares.    A  creditor  cannot  stand  in  a 
better  position  than  the  company  itself.    If  the  company  could  not 
enforce  the  calls  against  these  gentlemen  by  action,  a  judgment- 
creditor  cannot  have  a  scire  facias  against  them. 

Bridge^  in  support  of  the  rule.  In  Lindley  on  Partnership, 
p.  618,  it  is  said  that  '^  the  issue  of  paid-up  shares  otherwise  than 
for  full  value  received,  is  prima  facie  a  breach  of  trust  on  the  part 
of  the  directors,  and  the  company  and  its  creditors  are  entitled  to 
have  such  shares  treated  as  not  paid  up."  For  this  the  author 
cites  Re  Electric  Telegraph  Company  of  Irdand  (2),  and  Wood^s 
Claim  and  Brown^s  Claim.  (3)  Upon  the  register  of  shareholders, 
the  only  book  to  which  the  judgment-creditor  could  look  for  in- 
formation, these  two  gentlemen  appear  to  be  shareholders,  and  the 
full  amount  of  10?.  per  share  appears  to  be  due  from  them. 

[BoviLL,  C. J.  The  register  is  only  prima  fecie  evidence :  and  the 
very  form  of  the  entry,  when  calls  appeared  to  have  been  made 
upon  all  the  other  shareholders,  ought  to  have  provoked  inquiry.] 

If  they  have,  for  an  illegal  purpose,  allowed  themselves  to  be 
held  out  as  shareholders,  they  are  bound.     Calces  v.  Turquand  (4) 


(1)  15  L.  T.  (X.S.)  561. 

(2)  2  D.  F.  ife  J.  275, 295. 


(3)  9W.  R.366. 

(4)  Law  Rep.  2  H.  L.  C.  325. 
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shews  that  there  may  be  a  difference  between  the  rights  of  a  creditor       1868 
and  the  rights  of  the  company  as  against  a  shareholder.    It  was      Gxtest 
there  held  that  though,  as  between  the  company  and  the  member,  ^oBoranB, 
the  member  may  have  a  good  legal  or  equitable  defence  to  a  call  ^    *°-»  ^ 
upon  himself,  he  may  be  liable  to  contribute  to  the  assets  of  the 
company  required  for  the  payment  of  the  company's  creditors. 
There  is  no  direct  authority  against  the  plaintiff:  and  in  Ashworth 
V.  Bristol  and  North  Somerset  BaUway  Company  (1),  the  injunction 
was  not  granted  as  to  the  scire  facias ;  the  order  was  to  be  ^*  with- 
out prejudice  to  any  question  at  law  between  the  plaintiff  and  the 
judgment-creditors."    At  all  events,  the  plaintiff  ought  to  have  an 
opportunity  of  placing  the  question  upon  the  record. 

BoviLL,  C  J.  Mr.  Bridge  does  not  desire  to  contest  the  facts ; 
and  very  properly,  for,  upon  the  aflSdavits  it  is  clear  that  the  bank 
never  undertook  any  liability  to  the  company  in  respect  of  these 
shares.  They  never  contemplated  paying  calls ;  but  accepted  the 
certificate  as  a  security  for  their  advance,  on  the  futh  of  the  state- 
ment written  thereon  that  the  shares  were  registered  in  the  books 
of  the  company  as  fully  paid-up  shares.  Mr.  Bridge,  however, 
suggests  that  he  ought  not  to  be  precluded  from  placing  the  ques- 
tion of  law  upon  the  record,  so  that  the  opinion  of  a  court  of  error 
may  be  had  upon  it  In  a  case  of  this  sort, — though  I  must  con- 
fess I  do  not  entertain  a  shadow  of  doubt, — ^I  do  not  think  the 
plaintiff  ought  to  be  prevented  from  trying  the  question  in  the 
form  of  a  special  case.  The  authorities  referred  to  are  very  strong : 
but,  independently  of  them,  I  should  be  prepared  to  hold  that 
these  gentlemen  are  not  liable.  The  plaintiff  must  give  notice 
within  a  fortm'ght  whether  or  not  he  elects  to  have  a  special  case ; 
and  the  case  must  be  prepared  within  a  month ;  otherwise,  the  rule 
will  be  discharged.     The  question  of  costs  may  be  reserved. 

Btles  and  Keating,  JJ.,  concurred. 

Bvle  aocordinghj. 

Attorneys  for  plaintiff:  Bircham  &  Co, 

Attorneys  for  defendants :  Church,  8on,  and  Clarke,  for  Sonthall 
Woreester. 

(1)  15  L.  T.  (N.S.)  561, 
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lefused  to  issue  a  sommons  under  the  Bills  of  Exchange  Act,  1855 
(18  &  19  Vict  c.  67),  althongh  ready  to  issue  an  ordinary  sum- 
monsy — secondly,  on  the  snggestion  of  greater  expense  and  delay 
in  the  county  court. 

It  was  suggested  at  the  bar  that  the  county  court  reftised  the 
summons  under  the  Bills  of  Exchange  Act,  on  the  ground  that  tke 
jurisdiction  to  do  so  was  taken  away  by  a  4  of  the  19  &  20  Vict, 
c.  108.  That  section,  however,  does  not  seem  to  us  to  take  away 
any  jurisdiction  possessed  by  the  county  court  under  Uie  Bills  of 
Exchange  Act :  and  the  learned  counsel  did  not  contend  before  us 
that  the  construction  of  the  act  attributed  to  the  judge  of  the 
county  court  was  correct.  That  being  so,  we  think  the  alleged 
refusal  of  the  summons  is  not  a  ground  for  placing  the  costs  of  the 
action  in  the  superior  court  upon  the  defendant  The  proper 
course  would  have  been  for  the  plaintiff  to  apply  for  an  order  on 
the  judge,  under  s.  43. 

We  also  think  that  the  suggested  greater  expense  and  delay  is 
not  a  ground  for  allowing  the  costs.  The  legislature  clearly  in- 
tended by  the  enactment  in  s.  5  of  the  30  &  31  Vict.  c.  142,  that 
actions  for  small  amounts  which  are  defined  by  the  act  should  be 
brought  in  the  county  courts ;  and  that>  if  brought  in  the  superior 
courts,  the  plaintiffs,  as  the  rule,  should  not  be  entitled  to  costs. 
And  we  think  the  expense  and  delay,  if  they  really  are  greater  in 
the  county  court,  do  not  form  in  cases  like  the  present  a  sufficient 
exceptional  ground  for  an  order  for  costs.  If  the  costs  ^are  really 
unduly  heavy,  or  the  delays  unduly  long,  in  the  county  courts,  no 
doubt  their  practice  in  these  respects  will  be  reformed. 

In  conformity  with  this  view  of  the  act,  the  Court  of  Queen's 
Bench  has  already  decided  that  the  distance  at  which  the  plaintiff 
and  defendant  reside  from  each  other,  and  the  expense  occasioned 
thereby,  is  no  ground  for  allowing  costs :  Be  Thompson  v.  Dd^ 
las.  (1)    The  rule,  therefore^  must  be  refused 

Bide  refused. 
Attorney  for  plaintiff:  C.  Bohertson. 


(1)  Law  Rep.  3  Q.  B.  358. 
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INGS  V.  THE  LONDON  AND  SOUTH  WESTERN  RAILWAY  1868 

COMPANY.  Nov.  25. 


CoBts^County  Courts  Act,  1867  (30  &  31  Vict.  c.  142),  «.  6-- Verdict  in  Tort  for 

less  than  101. 

On  the  5th  of  October,  1867,  the  plaintifif  commenced  an  action  for  a  tort,  and 
on  the  29th  of  November  obtained  a  verdict  for  61. ;  the  judge  reserved  leave  to 
the  defendants  to  move  to  enter  a  nonsuit,  and  declined  to  certify  for  the  plaintiffs 
costs.  A  rule  was  obtained  in  Hilary  Term,  1868,  but  at  the  suggestion  of  the 
Court  it  was  suspended  until  it  was  ascertained  whether  the  plaintifif  could  get  an 
order  for  his  costs  under  section  5  of  the  County  Courts  Act,  1867,  and  the  plain- 
tifif having  failed  to  get  an  order  the  rule  was  abandoned : — 

ffddj  that  although  the  verdict  was  obtained  before,  it  was  not  an  absolute 
verdict  until  after,  the  Ist  of  January,  1868,  when  the  County  Courts  Act,  1867, 
-came  into  operation,  and  that  the  case  fell  within  the  express  words  of  section  5, 
and  the  plaintiff  was  not  entitled  to  costs. 

An  action  of  trespass  was  commenced  on  the  5th  of  October, 
1867,  and  tried  on  the  29th  of  November,  when  a  verdict  was 
found  for  the  plaintiff  with  57.  damages,  subject  to  a  motion  for  a 
nonsuit,  upon  a  point  reserved.  The  judge  declined  at  the  trial  to 
certify  for  the  plaintiff's  costs.  In  Hilary  Term,  1868,  the  defend- 
ants obtained  a  rule  to  enter  a  nonsuit  pursuant  to  the  leave  re- 
served; but,  at  the  suggestion  of  the  Court,  the  drawing  up  of  the 
rule  was  suspended,  in  order  to  ascertain  whether  the  plaintiff 
obtained  an  order  for  costs  under  s.  5  of  30  &  31  Vict.  c.  142.  (1) 
The  rule  for  a  nonsuit  was  ultimately  abandoned  in  Easter  Term, 
1868. 

WriffJU,  in  Trinity  Term,  on  the  authority  of  Wood  v.  Biley  (2), 
Itestall  V.  London  and  South  Western  Railway  Company  (3),  and 
Butcher  v.  Henderson  (4),  after  an  unsuccessful  application  at 
chambers^  obtained  a  rule  nisi  for  costs,  on  the  ground  that  s.  5 

(1)  30 & 31  Vict. c.  142,8.5:— "If  in  any  costs  of   suit,  unless  the  judge 

any  action  commenced  after  the  passing  certify  on  the  record  that  there  was 

of  this  act  in  any  of  her  Majesty's  su-  sufiBcient  reason  for  bringing  such  ac- 

pcrior  Courts  ofrecord,  the  plaintifif  shall  tion  in  such  superior  Court,  or  unless 

recover  a  sum  not  exceeding  207.  if  the  the  Court  or  a  judge  at  chambers  shall 

action  is  founded  on  contract,  or  10/.  if  by  rule  or  order  allow  such  costs.* 

founded  on  tort,  whether  by  verdict^  (2)  Law  Rep.  3  C.  P.  26. 

judgment  by  default,  or  on  demurrer,  (3)  Law  Rep.  3  Ex.  141. 

or  otherwise,  he  shall  not  be  entitled  to  (4)  Law  Rep.  3  Q.  B.  335. 

Vol.  IV.  C                                            2 


14 


OOUBT  OF  OOMMON  PLEAS. 


[L.  B. 


1868 


f'^ 


i  '.I 


'  1 1 


HOLBOROW  V.  JONES. 

Costs^Cauntff  Courts  Ad,  1867  (30  &  31  Ftc/.  e.  142^  «.  6^Btlls  (/  Exchange 
Act,  1855  (18  <fc  19  Fic<.  c  67)— Prorfice. 

Where  a  plaintiff  reooyera  in  a  snperior  court  a  sam  not  exceeding  201,  in  an 
action  of  contract,  it  is  not  a  ground  for  the  exercise  of  the  discretion  to  allow 
costs,  given  to  the  Court  or  a  judge  by  the  County  Courts  Act,  1807,  s.  5,  that 
he  did  not  sue  in  the  county  court  for  the  reason  that  he  was  misled  by  the 
registrar  as  to  the  jurisdiction  of  that  court ;  nor  that  the  expense  and  delay  of 
the  proceedings  in  the  county  court  would  have  greatly  exceeded  those  of  the 
proceedings  in  the  superior  court. 

Action  for  157.  15s.,  the  balance  dae  upon  a  bill  of  exchange 
for  21Z.  5s.  accepted  by  the  defendant.  The  plaintiflF  being  desi- 
rous of  proceeding  against  the  defendant  under  the  Bills  of  Ex- 
change Act,  1855  (18  &  19  Vict  c.  67),  applied  to  the  registrar  of 
the  Lambeth  county  court,  within  the  -jurisdiction  of  which  court 
both  parties  resided,  for  a  specially  indorsed  summons, — the  Bills 
of  Exchange  Act,  1855,  having,  by  an  order  in  council  of  the  30th 
of  January,  1856,  pursuant  to  s.  9  of  that  act,  been  applied  to 
county  courts.  He  was  informed,  however,  by  the  oflScer  of  the 
court  that  he  could  only  have  an  ordinary  summons,  the  effect  of 
the  19  &  20  Vict.  c.  108,  s.  4  (1),  being  to  limit  the  jurisdiction  of 
the  county  court  under  the  Bills  of  Exchange  Act,  1855,  to  cases 
where  the  sum  sought  to  be  recovered  exceeds  20Z.  and  does  not 
exceed  50Z.  Finding  that  an  ordinary  summons  could  not  come 
on  for  hearing  for  about  twenty-one  days,  and  that  the  ordinary 
practice  of  the  county  court  was  to  direct  payment  in  fourteen 
days,  and  that  the  costs  of  the  summons  and  hearing,  and  of  the 
attendance  of  attorney  and  witnesses  would  be  at  least  3Z.  10s., 
whereas  the  costs  of  a  judgment  and  execution  in  the  superior 
court  (which  might  be  obtained  at  the  expiration  of  twelve  days 
after  service  of  the  writ)  would  be  2L  lis.  only,  the  plaintiff  issued 
his  writ  in  this  court 

(1)  Which  enacts  that  the  provisions      or  any  part  thereof,  although  the  same 


of  this  act  and  of  the  recited  acts 
(9  &  10  Vict.  c.  95 ;  12  &  13  Vict 
0.  101 ;  13  &  14  Vict.  c.  61 ;  15  &  16 
Vict.  c.  54)  which  apply  to  any  deht  not 
exceeding  20Z.,, shall  apply  to  such  debt 


shall  be  secured  by  or  claimed  upon 
bill  of  exchange  or  promissory  note,  and 
notwithstanding  the  statute  of  18  &  19 
Vict.  c.  67." 
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A  similar  application  haying  been  made  to  Martin^  B.,  at       1868 
chambers,  and  the  applicant  having  been  referred  to  the  Court,        Holbobow 

WiUis,  upon  an  affidavit  disclosing  the  above  facts,  moved  for  a 
rule  that  the  master  be  at  liberty  to  tax  the  plaintiflfs  costs  of  the 
action,  under  s.  5  of  30  &  31  Vict.  c.  142.  (1)  The  provision  relied 
on  by  the  officer  of  the  county  court  was  not  intended  to  take 
away  from  the  Court  any  jurisdiction  which  it  already  possessed ; 
but  was  meant  to  be  cumulative,  and  to  enable  the  Court  to  order 
payment  by  instalments  if  it  thought  fit. 

[Montague  Smith,  J.  If  your  contention  is  right,  the  officer 
of  the  county  court  was  wrong.  But  is  that  any  ground  for  asking 
us  to  impose  costs  upon  the  defendant  ?  The  plaintiff  might  have 
applied  for  a  rule  under  s.  43  of  the  19  &  20  Vict.  c.  108,  to  com- 
pel the  county  court  judge  to  hear  the  matter.] 

Seeing  the  great  delay  and  the  increased  expense  of  proceeding 
by  an  ordinary  summons  in  the  county  court,  it  is  submitted  that 
this  is  a  fit  case  for  the  exercise  of  the  discretion  of  the  Court. 

[Montague  Smith,  J.  The  question  is  whether  the  fact  of  the 
plaintiff  choosing  to  resort  to  the  superior  court  in  order  that  he 
might  have  speedy  judgment,  is  any  ground  for  asking  us  to  visit 
the  defendant  with  costs.  We  will  look  at  the  affidavit  and  at  the 
acts  of  parliament  before  we  grant  a  rule.] 

Cur.  adv.  vuU. 

Nov.  9.  The  judgment  of  the  Court  (Montague  Smith  and 
Brett,  JJ.),  was  delivered  by 

Montague  Smith,  J.    In  this  case,  in  which  Mr.  Willis  moved 

for  a  rule  to  allow  the  plaintiff  his  costs,  we  think  there  should  be 

no  rule.     The  action  was  brought  to  recover  a  balance  of  151.  15a. 

due  on  a  bill  of  exchange.     The  application  was  made  on  two 

grounds, — ^first,  on  the  ground  that  the  officer  of  the  county  court 

(1)  30  &  31  Vict.  c.  142,  s.  5 : — "  If  fault,  or  on  demurrer,  or  otherwise,  he 

in  any  action  commenced  after   the  shall  not  be  entitled  to  any  costs  of 

passing  of   this  act   in    any  of  her  suit,  unless  the  judge  certify  on  the 

Majesty's  superior  courts  of  record  the  record  that  there  was  sufRcient  reason 

plaintiff  shall  recover  a  sum  not  exceed-  for  bringing  such  action  in  the  superior 

ing  20?.  if  the  action  is  founded  on  court,  or  unless  the  Court  or  a  judge  at 

contract,  or  101.  if  founded  on  tort,  chambers  shall  by  rule  or  order  allow 

whether  by  verdict,  judgment  by  de-  such  costs." 
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it  before  or  after  the  Ist  of  January,  1868  ?  He  recovered  a  ver- 
dict before  that  day,  but,  with  his  consent,  leave  was  reserved  to 
the  defendants  to  move  to  enter  a  nonsuit    That  motion  could 
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SopTH  not  .be  made  until  after  the  1st  of  January,  1868.  The  rule  was 
Railway  Co.  suspended  at  the  suggestion  of  the  Court,  and  ultimately  aban- 
doned. Until  the  abandonment  of  the  rule,  the  plaintiff  had  no 
right  to  recover  the  51  It  seems  to  me,  therefore,  that  the  case  is 
precisely  one  in  which  the  plaintiff  has  after  the  commencement  of 
the  act  recovered  a  verdict,  in  respect  of  which  s.  5  in  terms  de- 
prives him  of  costs.  It  is  unnecessary  to  notice  any  of  the  cases 
referred  to,  because  the  precise  point  which  arises  here  was  not 
determined  in  any  of  them. 

Keating,  J.  I  am  of  the  same  opinion.  The  question  is  when 
did  the  recovery  take  place.  Mr.  Wright  insists  that  it  was  on 
the  29th  of  November,  when  the  verdict  was  taken.  That  un- 
doubtedly would  have  been  so  if  it  had  been  an  absolute  verdict. 
But  it  was  not  an  absolute  verdict:  it  was  conditional  on  the 
plaintiff  maintaining  it.  He  did  maintain  it,  but  not  until  after 
the  Ist  of  January,  1868.  That  distinguishes  the  case  from  Wood 
V.  Biley.  (1)  Mr.  Wright  insists  that,  on  the  abandonment  of  the 
rule  to  enter  a  nonsuit,  the  plaintiff  is  remitted  to  the  position  he 
stood  in  when  the  verdict  was  pronounced.  But  I  think  that 
would  be  a  violation  of  the  plain  words  of  s.  5. 

Brett,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that 
there  was  no  recovery  until  the  plaintiff  was  in  a  position  to  sign 
judgment.  This  he  could  not  do  upon  a  conditional  verdict. 
The  case  therefore  falls  clearly  within  s.  5.  The  plaintiff  has  after 
the  1st  of  January,  1868,  recovered,  in  an  action  commenced  after 
the  passing  of  the  act,  a  verdict  which  disentitles  him  to  costs. 
Wood  V.  Hunt  (2)  expressly  decided  that,  although  the  act  did 
not  come  into  operation  until  the  1st  of  January,  1868,  yet  it  then 
spoke  from  the  time  of  its  passing. 

BtUe  discharged,  with  costs. 

Attorney  for  plaintiff:  K  B.  Jones. 
Attorney  for  defendants :  L,  Cromhie. 

(1)  Law  Rep.  8  C.  P.  26.  (2)  See  note  (2)  antfe,  p.  18. 
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BAXTER  V.  LANGLEY.  1868 

FMic  Entertainment  or  Amu^sment — Sunday — Religious  Service —  ^^^  ^^' 

21  Geo,  3,  c.  49,  «.  1. 

By  21  Geo.  3,  c.  49,  s.  1,  it  is  enacted  that  any  bouse,  room,  or  other  place 
which  shall  be  opened  or  used  for  public  entertainment  or  amusement,  or  for  pub- 
licly debating  on  any  subject  whatsoever  upon  any  part  of  the  Lord^s  Day,  called 
Sunday,  and  to  which  persons  shall  be  admitted  by  the  payment  of  money  or  by 
tickets  sold  for  money,  shall  be  deemed  a  disorderly  house  or  place. 

Meetings  were  held  on  Sunday  evenings  in  a  hall  duly  registered  for  that  pur- 
pose as  a  place  of  religious  worship.  The  proceedings  at  the  meetings  consisted 
of  the  performance  of  sacred  music  and  the  delivery  of  an  address,  which  was 
sometimes  of  a  religious  tendency,  sometimes  neutral,  but  never  profane.  Ad- 
mission to  the  body  of  the  hall  was  gratuitous,  but  tickets  were  sold  and  money 
taken  for  admission  to  reserved  seats.  The  object  of  the  persons  who  held  the 
meetings  was  not  pecimiary  gain,  and  they  honestly  intended  to  introduce  religious 
worship,  though  not  according  to  any  established  or  usual  form : — 

Bddf  that  the  proceedings  at  the  meetings  were  not  an  entertainment  or 
amusement  within  the  act 

This  was  a  case  stated  for  the  opinion  of  the  Court  without 
pleadings,  and  it  set  out  at  length  the  proceedings  at  certain  meet- 
ings held  at  St.  Martin's  Hall.  The  substance  of  the  statements 
contained  in  it  sufficiently  appears  from  the  judgment  of  the 
Court. 

The  question  for  the  Court  was  whether  on  all  or  any,  and  which 
of  the  occasions,  when  the  respective  meetings  were  held,  the  room 
called  St  Martin's  Hall  was  opened  or  used  for  public  entertain- 
ments or  amusements,  or  for  public  debating  on  any  subject  what- 
ever, on  any  part  of  the  Lord's  Day,  contrary  to  21  Geo.  3,  c.  49,  s.  1. 

Denman,  Q.C.  (Boehfort  Clarke  with  him),  appeared  for  the 

plaintiff. 

The  defendant  appeared  in  person. 

Cur.  adv.  vult. 

Nov.  19.  The  judgment  of  the  Court  (Willes  and  Byles,  J.J.) 
was  delivered  by 

Btles,  J.  This  case  was  argued  at  the  sitting  of  the  Court 
after  last  Trinity  Term,  before  my  Brother  Willes  and  myself.  Its 
novelty  and  great  and  general  importance  induced  us  to  take  time 
for  deliberation. 
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It  is  an  action  brought  to  recoyer  the  sum  of  8001,  as  penaltiers 
incurred  by  the  defendant  under  the  act  21  Geo  3,  c.  49,  for 
haying  opened  a  house  of  public  entertainment  or  amusement  on 
the  Lord's  Day,  to  which  the  publio  were  admitted  on  payment  of 
money.  The  case  depends  on  the  construction  of  the  act^  which 
is  intituled  **  An  act  for  preyenting  certain  abuses  and  profiemations 
on  the  Lord's  Day,  called  Sunday."  The  recital  of  the  act  is  as 
follows : — **  Whereas  certain  houses,  rooms,  or  places  within  the 
cities  of  London  or  Westminster,  or  in  the  neighbourhood  thereof, 
haye  of  late  frequently  been  opened  for  publio  entertainment  or 
amusement  upon  the  eyening  of  the  Lord's  Day,  commonly  called 
Sunday ;  and  at  other  houses,  rooms,  or  places  within  the  said  cities, 
or  the  neighbourhood  thereof,  under  pretence  of  inquiring  into  re- 
ligious doctrines  and  explaining  texts  of  Holy  Scripture,  debates 
haye  frequently  been  held  on  the  eyening  of  the  Lord's  Day,  con- 
cerning diyers  texts  of  Holy  Scripture,  by  persons  unlearned  and 
incompetent  to  explain  the  same,  to  the  corruption  of  good  morals, 
and  to  the  great  encouragement  of  irreligion  and  profaneness.**  Then 
follows  the  enacting  clause  (s.  1),  upon  which  the  question  arises : — 
*^  That,  from  and  after  this  present  act,  any  house,  room,  or  other 
place  which  shall  be  opened  or  used  for  public  entertainment  or 
amusement,  or  for  publicly  debating  on  any  subject  whatsoeyer,  upon 
any  part  of  the  Lord's  Day,  called  Sunday,  and  to  which  persons 
shall  be  admitted  by  the  payment  of  money,  or  by  tickets  sold  for 
money,  shall  be  deemed  a  disorderly  house  or  place,  and  the 
keeper  of  such  house,  room,  or  place  shall  forfeit  the  sum  of  200L 
for  eyery  day  that  such  house,  room,  or  place  shall  be  opened  or 
used  as  aforesaid  on  the  Lord's  Day,  to  such  person  as  will  sue  for 
the  same,  cmd  be  otherwise  punishable  as  the  law  directs  in  cases 
of  disorderly  houses."  The  only  other  part  of  the  act  of  parliament 
to  which  it  is  necessary  to  call  attention  is  the  proyiso  in  s.  8, 
"  that  nothing  in  this  act  contained  shall  be  construed  to  extend  to 
take  away,  alter,  or  abridge  any  of  the  liberties  or  immunities  to 
which  the  Protestant  subjects  of  this  kingdom  are  entitled  by  an 
act  made  in  the  1  Wm.  &  Mary  (c.  18),  intituled  *An  Act  for 
exempting  their  Majesties'  Protestant  subjects  dissenting  from  the 
Church  of  England,  from  the  penalties  of  certain  laws.' " 

The  case  states  that  a  number  of  gentlemen,  in  December,  1866, 
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formed  an  association  calling  itself  an  association  for  the  deyelop-        1868 
fuent  of  religious  feeling,  by  the  elevation  and  instruction  of  all     baxthr 
persons  who  should  either  join  the  association,  or  attend  at  the    ^^^ 
seryices  hereafter  described.     The  defendant  was  president  of  the 
association ;  and  he  duly  registered  a  place  called  St.  Martin's 
Hall  as  the  place  of  meeting  intended  to  be  used  for  religious 
worship  by  the  association,  under  the  title  of  Becreative  Be^ 
ligionists.    This  designation  was  explained  at  the  Bar  to  refer,  not 
to  recreation  in  its  ordinary  sense,  but  to  the  creation  of  a  new 
form  of  religious  worship,  by  which  it  was  hoped  to  remedy  the 
alleged  indifference  of  the  people  at  large  to  ordinary  religious 
services. 

The  services  in  question,  at  St.  Martin's  Hall,  were  held  on 
Sunday  evenings ;  which  hall  for  this  purpose  was  registered  as  a 
place  of  religious  worship.  These  services  consisted  of  pieces  of 
sacred  music,  such  as  the  Stabat  Mater,  performed  on  the  organ, 
accompanied  by  other  instruments  and  by  a  gratuitous  choir;  but 
there  were  some  paid  singers.  An  address  was  delivered,  always 
instructive,  sometimes  of  a  religious  tendency,  sometimes  neutral 
rather  than  religious,  but  never  aggressively  irreligious,  and  never 
pro£Eaie.  There  seems  to  have  been  a  desire  to  introduce  the 
singing  of  hymns ;  and  to  this  end  certain  hymns  were  printed 
and  circulated  among  the  audience,  but  they  were  never  sung. 
Some  of  the  hymns  could  scarcely  be  called  devotional  composi- 
tions; but,  among  the  hymns  was  to  be  found  Addison's  metrical 
paraphrase  of  the  19th  psalm.  In  most  of  them  were  expressed 
sentiments  of  adoration  towards  the  Supreme  Being ;  and  in  all 
of  them  exhortations  to  moral  duty.  There  was  no  public  prayer 
or  address  to  the  Deity,  other  than  was  contained  in  the  musical 
compositions.  There  was  no  debating  or  discussion;  nothing 
dramatic  or  comic,  or  tending  to  the  corruption  of  morals,  or  to 
the  encouragement  of  irreligion  or  profiuiity. 

Admission  to  the  body  of  the  hall  was  gratuitous ;  but  tickets 
were  sold,  and  money  taken  for  admission  to  reserved  seats.  The 
object  of  the  promoters  of  the  association  was  not  pecuniary  gain : 
on  the  contrary,  the  services  were  carried  on  at  a  pecuniary  loss  to 
themselves,  although  attended  by  considerable  numbers  of  the 
public. 
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Few  litigants  present  themselves  under  circumstances  which 
entitle  them  to  greater  respect.  The  plaintiff  is  honestly  en- 
deayouring  to  stop  by  this  action  what  he  deems  a  public  desecra- 
tion of  the  Lord's  Day,  and  only  asks  judgment  for  a  single^ 
penalty.  The  defendant  is  expending  his  time  and  money,  as- 
he  conceiyeSy  for  the  public  benefit  The  plaintiflf,  howeyer, 
contends  that  the  registration  of  the  place  of  meeting  as  a  place 
for  religious  worship  was  a  mere  colourable  attempt  to  eyade  the 
effect  of  the  statute  21  Geo.  3,  c  49.  But  this  is  a  question  of 
fact;  and  we  are  by  the  terms  of  the  special  case  to  draw  in- 
ferences of  fact :  and  we  think  this  imputation  on  the  defendant 
is  not  well  founded,  but  that  the  defendant  honestly  did  intend  ta 
introduce  religious  worship,  though  not  according  to  any  estab- 
lished or  usual  form. 

We  haye  now  to  determine  whether  the  services  at  St.  Martin's 
Hall,  so  registered,  constituted  a  disorderly  house,  within  the  true 
meaning  of  the  statute  21  Geo.  3,  c  49.  The  precise  question 
therefore  is,  whether  the  services  above  described  constituted  a 
public  ^'entertainment  or  ainusement"  within  the  meaning  of  the 
statute. 

It  is  not  easy,  nor  indeed  necessary,  to  define  the  exact  meaning 
of  the  word  "entertainment"  in  this  connection:  but  perhaps  the 
two  words  ^entertainment  or  amusement"  reflect  light  on  each 
other.  Some  assistance  may  possibly  be  derived  from  the  original 
act  25  Geo.  2,  c.  36,  which  statute  speaks  of  "public  dancing, 
music,  or  other  public  entertainment  of  the  like  kind,"  as  con- 
stituting a  disorderly  house.  It  is  not,  however,  necessary  to  express 
any  opinion  on  many  questions  which  might  arise,  e.g.  whether 
meetings  for  mere  instruction  be  within  the  statute ;  whether,  for 
instance,  a  lecture  on  the  higher  branches  of  the  pure  mathematics 
would  be  an  "  entertainment "  within  the  statuta  But,  whaterer 
the  true  definition  of  the  expression  "entertainment  or  amusement" 
may  be,  we  think  it  quite  clear  that  meetings  for  religious  worship 
are  not  within  the  act.  It  is  not  essential  to  such  protected 
religious  worship  that  it  should  be  in  accordance  with  the  religion 
of  the  State,  or  even  with  the  general  religion  of  the  nation.  The 
worship  of  Jews,  who  deny  the  Christian  Revelation  entirely,  and 
of  Mahomedans,  who  supersede  it  (some  millions  of  whom  are  now 
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our  fellowHsaibjects),  would  not  be  within  the  statute,  if  any  of        ises 
their  festivals  happened  to  fall  on  the  Lord's  Day,  and  persons     baxh^ 
were  admitted  partly  gratuitously  and  partly  by  tickets,  as  in  the 
case  under  consideration.     Indeed,  Jews  are  now  placed  on  the 
footing  of  Protestant  Dissenters. 

The  plaintiff  may  consider  the  worship  to  be  of  a  dangerous 
tendency,  or  the  religious  element  introduced  to  be  so  scanty  and 
shadowy  as  to  be  altogether  inadequate  to  meet  the  urgent 
necessities  or  satisfy  the  religious  instincts  of  human  nature :  but 
these  are  inquiries  into  which  we,  it  is  plain,  cannot  enter. 

Some  stress  was  laid  on  the  fact  that  the  words  sung  were  often 
in  the  Latin  language  only,  and  that  the  principal  attraction  was 
the  music.  But,  if  this  objection  prevailed,  it  is  easy  to  see  that 
it  would  have  a  more  extensive  application  than  the  plaintiff 
contemplated. 

The  discourses  delivered  were  intended  to  be  instructive.  It  is 
true  that  occasionally  a  diverting  incident  or  passage  was  intro- 
duced. But  it  must  be  remembered  that  the  greatest  preachers  of 
the  English  Church,  such  as  Bishop  Latimer  or  Dr.  South,  have 
not  hesitated  to  do  the  same,  when  the  subject  required  it,  or 
perhaps  when  it  became  necessary  to  sustain  attention. 

It  is  su£Scient  to  say  that  in  our  opinion  a  place  duly  and 
honestly  registered  as  a  place  of  public  worship,  in  which  no 
music  but  sacred  music  is  performed  or  sung,  where  nothing 
dramatic  is  introduced,  where  the  discourses  delivered  are  intended 
to  be  instructive,  and  contain  nothing  hostile  to  religion,  where 
the  objects  of  the  promoters  may  be  either  to  advance  their  own 
views  of  religion,  or,  as  they  allege,  "  to  make  science  the  hand- 
maid of  religion,"  is  not ''  used  for  public  entertainment  or  amuse- 
ment" within  the  statute. 

Our  opinion  being  that  the  case  does  not  fall  within  the  enacting 
clause,  it  is  only  necessary  to  observe  [on  the  proviso  in  s.  8,  that 
the  fact  of  payment  being  made  for  the  reserved  seats,  the  doors 
being  open,^does  not  deprive  the  defendant  of  the  protection  of 
the  Toleration  Act :  see  1  Wm.  &  Mary,  sess.  1,  c.  18. 

We  are  duly  sensible  of  the  inestimable  value  and  importance 
to  the  whole  nation  of  the  statutes  passed  to  prevent  the  desecra- 
tion of  the  Lord's  Day:  but  we  think  we  should  unduly  stretch 
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1888       a  penal  enactment^  if  we  applied  the  statute  of  21  Geo.  3,  c  49» 
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Bazxbb  "  to  the  ease  now  under  consideration. 

Judgment  for  the  defmd/int. 

Attorneys  for  plaintiff:  Baxter,  Base,  A  Norton. 
The  defendant  in  person. 


Not,.  19.  VISCOUNT  TORRINGTON  v.  LOWE. 

Sale  of  Shares — Beguiatians  of  ihe  Stock-Exchange — Indemnity  againtl  Cofls. 

The  plaintiff,  the  registered  holder  of  shares  in  a  joint-stock  company,  on  the 
lOth  of  May,  1866,  through  his  hroker,  sold  on  the  Stock-Exchange  twenty  of 
them  to  one  Paine  (a  jobher)  for  the  settling-day,  the  15th  of  May.    The  de- 
fendant, on  the  2nd  of  May,  through  his  broker,  bought  of  Paine  twenty  shares 
-nil  in  the  same  company  for  the  same  account;  and,  on  the  day  before  the  settling- 

^\^  I  day,  his  broker,  having  learnt  from  Paine  that  the  plaintiff's  broker  was  to  supply 

?!^  the  twenty  shares  so  purchased  by  him,  instructed  Paine  to  give  the  name  of 

Cotton  as  the  transferee.  A  transfer  into  the  name  of  Cotton  was  prepared 
according  to  the  custom  of  the  Stock-Exchange,  and  duly  executed  by  the  plaintiff 
and  by  Cotton.  Cotton  neither  paid  nor  agreed  to  pay  the  defendant  any  sum  in 
respect  of  the  shares ;  and,  although  there  was  no  agreement  as  to  the  terms  on 
which  the  defendant  was  to  make  use  of  the  name  of  Cotton,  the  former  had 
authority  to  have  the  shares  transferred  into  the  name  of  Cotton  as  his  nominee. 

A  petition  for  winding  up  the  company  having  been  afterwards  presented,  the 
liquidators  refused  to  register  the  transfer,  and  placed  the  plaintiff  on  the  list  of 
contributories,  and  he  was  consequently  obliged  to  pay  certain  calb : — 

Held,  that  the  plaintiff  was  not  entitled  to  be  indemnified  by  the  defendant 
against  such  calls. 

Special  case  in  an  action  brought  by  the  plaintiff  to  recover 
from  the  defendant  lOOZ.  and  interest,  for  a  call  made  by  the 
liquidators  of  the  Imperial  Mercantile  Credit  Association^  Limited, 
on  shares  in  the  association  alleged  to  have  been  sold  by  the  plain- 
tiff to  the  defendant. 

1.  The  Imperial  Mercantile  Association,  Limited,  was  incor- 
porated under  The  Companies  Act,  1862  (25  &  26  Vict.  c.  89), 
and  registered  on  the  24th  of  June,  1864. 

2.  In  the  months  of  February  and  March,  1866,  the  plaintiff 
. , ,                            purchased  and  had  transferred  to  him  120  shares  in  the  association, 

I  i|  on  which  52.  each  had  been  paid.    After  he  became  such  owner, 
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a  call  of  51.  per  share  was  made ;  and  the  plaintiff  paid  that  sum  '^^^ 

on  each  of  his  120  shares.  Tobbinotov 

3.  On  the  10th  of  May,  1866,  the  plaintiff,  being  desirous  of  Xiows. 
disposing  of  his  shares,  instructed  his  stock-brokers,  Lawrence, 

Son,  &  Fearce,  to  sell  them  on  the  London  Stock-Exchange,  in  the 
ordinary  way,  at  the  current  price  of  the  day.  Accordingly,  the 
brokers  sold  the  plaintiff's  120  shares  on  that  day. to  different 
jobbers  on  the  Stock-Exchange.  The  following  is  a  copy  of  the 
sold-note  handed  to  the  plaintiff  by  his  brokers : — 

"  7,  Angel  Court,  London,  10th  May,  1866. 
"  Sold  for  Eight  Hon.  Viscount  Torrington  120  Imperial  Mer- 
cantile Credit  shares,  102.  paid, 

viz.  20  to  L.  Faine. 
50  to  J.  Faine. 
50  to  W.  Morris. 
"For  15th  instant,  @8|  dis.  150£ 

^  Lawrence,  Son,  &  Fearce." 

Such  sales  were  made  in  the  ordinary  course  of  business,  for  the 
next  settling-day,  May  15.  The  names  of  L.  Faine  and  J.  Faine 
and  W.  Morris  in  the  sold-note  are  the  names  of  the  jobbers 
aboye  referred  to.  Although  the  names  of  the  jobbers  are  there 
inserted,  this  is  not  in  pursuance  of  any  inyariable  practice. 

4.  On  the  2nd  of  May,  the  defendant  instructed  his  brokers, 
Spencer  &  Norton,  to  purchase  on  the  Stock-Exchange,  for  the 
same  account,  viz.  the  15th  of  May,  twenty  shares  in  the  same 
association ;  and  they  did  accordingly  on  that  day  purchase  from 
L.  Faine  twenty  shares,  and  forwarded  to  the  defendant  a  bought- 
note,  of  which  the  following  is  a  copy : —        ^^  t 

"  22,  Throgmorton  Street,  May  2nd,  1866. 
"Bought  for  and  on  account  of  John  Lowe  20  Imperial  Mercan- 
tile Credit,  @  5f  dis.  10£  paid £97  10    0 

Commission       .        .        •  15    0 


£98    5    0 
"  Spencer  &  Norton,  brokers."  

The  defendant  never  had  any  transaction  with  the  plaintiff 
except  as  appears  by  this  case ;  nor  was  he  aware  at  the  time  of 
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186S       the  above  purchase  viho  would  be  the  real  seller  of  the  shares  to 

ToRBCNOTON  bim.    Spencer  &  Norton  on  the  2nd  of  May  purchased  for  the  de- 

Lowx       fendant  and  other  persons,  in  manner  aforeswd,  but  from  other 

jobbers,  other  shares  in  the  same  association,  for  the  same  account, 

viz.  15th  of  May,  1866. 

5.  In  the  regular  course  of  business,  and  according  to  the  rules 
and  established  custom  of  the  Stock-Exchange,  it  would  be  the 
duty  of  the  jobbers  on  the  Stock-Exchange,  some  day  before  the 
settling-day,  to  settle  accounts  with  the  purchasing  and  selling 
brokers,  and  then  the  purchasing  broker  on  the  day  before  the 
settling-day  gives  to  the  selling  broker,  through  the  jobber,  the 
name  and  description  of  the  transferee,  to  fill  into  the  transfer ; 
and,  accordingly,  Spencer  &  Norton,  on  the  14th  of  May,  having 
ascertained  then  for  the  first  time  from  L.  Paine  that  Lawrence, 
Son,  &  Pearce  were  to  supply  twenty  of  the  shares  purchased  by 
them,  instructed  him  to  give  to  Lawrence,  Son,  &  Pearce  the  name 
of  one  Charles  Cotton  as  the  transferee  of  twenty  of  the  shares 
so  purchased  by  them. 

6.  A  transfer  into  the  name  of  Cotton  was  then  prepared,  in  pur- 
suance of  the  aforesaid  instructions,  in  fulfilment  of  one  of  the 
contracts  so  entered  into,  by  Spencer  &  Norton,  on  behalf  of  the 
defendant,  as  stated  in  paragraph  4 :  but  the  fact  of  the  plaintiff 
being  a  transferor  of  twenty  shares,  in  fulfilment  of  one  of  these 
contracts,  was  the  act  of  the  brokers  and  jobbers  only,  without  the 
previous  knowledge  of  either  of  the  parties  to  the  action,  and  was 
done  in  accordance  with  the  established  custom  of  the  Stock-Ex- 
change. 

7.  The  transfer  was  duly  executed  hy  both  parties,  in  the  proper 
form  prescribed  by  the  articles  of  association.  The  following  is  a 
copy  of  the  transfer : — 

**I,  the  Eight  Hon.  George  Byng,  Viscount  Torrington,  of  &c., 
in  consideration  of  50L  paid  to  me  by  Charles  Cotton,  of  &C.,  do 
hereby  bargain,  sell,  assign,  and  transfer  to  the  said  Charles  Cotton 
20  shares,  numbered  59336  @  59345, 12161  @  12170,  of  and  in 
the  undertaking  called  the  Imperial  Mercantile  Credit  Association, 
Limited,  to  hold  unto  the  said  Charles  Cotton,  his  executors,  &c., 
subject  to  the  several  conditions  on  which  I  held  the  same  imme- 
diately before  the  execution  hereof:  And  I  the  said  Charles  Cotton 
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do  hereby  agree  to  accept  and  take  the  said  shares,  subject  to  the        1868 
conditions  aforesaid."  Tobbimotok 

8,  In  exchange  for  the  certificates  of  the  twenty  shares  and  the  ij^ 
transfer  which  was  duly  executed  by  the  plaintiff  and  Cotton, 
Spencer  &  Norton  paid  to  the  plaintiff's  brokers  the  price  at 
which  the  shares  had  been  sold  by  the  plaintiff's  brokers,  who 
duly  accounted  to  the  plaintiff  for  the  same.  There  was  a  rapid 
fall  in  the  value  of  the  shares  between  the  2nd  and  14th  days  of 
May.    The  price  on  the  14th  of  May  was  10^  to  9^  discount 

11.  Cotton  has  neither  paid  nor  agreed  to  pay  to  the  defendant 
any  sum  of  money  in  respect  of  the  said  shares ;  and,  although 
there  was  no  agreement  or  undertaking  as  to  the  terms  on  which 
the  defendant  was  to  make  use  of  the  name  of  Cotton,  yet  the  de- 
fendant had  authority  to  have  the  shares  transferred  into  the  name 
of  Cotton  as  the  nominee  of  the  defendant. 

12.  On  the  12th  of  May,  1866,  a  petition  was  presented  to  the 
court  of  Chancery  praying  that  the  association  might  be  wound  up 
compulsorily. 

On  the  14th  of  May,  another  like  petition  was  presented.  On 
the  15th  of  May,  both  these  petitions  were  advertised  in  the 
London  Gazette.  A  third  similar  petition  was  presented  on  May 
23rd ;  and  on  the  28th  of  May,  the  association,  by  resolution  duly 
confirmed  at  a  meeting  held  on  the  14th  of  June,  resolved  to  wind 
up  voluntarily.  On  the  25th  of  June,  his  honour  V.C.  Wood 
made  an  order  that  the  voluntary  winding-up  should  be  continued 
under  the  supervision  of  the  Court ;  and  such  winding-up  has  since 
continued. 

13.  The  transfer  and  certificates  of  the  plaintiff's  twenty  shares 
were  duly  carried  by  Spencer  &  Norton  on  the  22nd  of  June,  1866, 
into  the  office  of  the  association,  where  they  still  remain.  The 
liquidators  declined  to  register  the  transfer ;  and  consequently  the 
plaintiff's  name  was  included  in  the  list  of  contributories  in  respect 
of  the  said  twenty  shares.  The  plaintiff's  solicitors  thereupon  gave 
notice  to  Cotton  that  steps  would  be  taken  to  place  him  upon  the 
list  of  contributories.  At  this  time  neither  the  plaintiff  nor  his 
solicitors  had  any  knowledge  of  the  defendant. 

14.  The  plaintiff  failing  to  have  the  name  of  Cotton  substituted 
for  his  own,  was  finally  settled  upon  the  list  of  contributories  in 
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1868        respect  of  the  said  shares ;  and  he  became  liable  to  pay  such  calls 
"to^gton  as  were  made  thereon. 

15.  On  the  Slst  of  August,  1866,  the  liquidators  made  a  call  of 
57.  per  share  on  each  of  the  said  twenty  shares ;  and  the  plaintiff 
on  the  6th  of  December,  1866,  paid  1007.,  the  amount  of  the  call, 
and  27.  Os.  Ad.  for  interest  thereon,  according  to  the  articles  of  asso- 
ciation. 

16.  Cotton  has  not  repaid  the  plaintiff  the  said  call  or  interest ; 
and  the  defendant  has  refused  to  pay  the  said  amount,  or  cmy  part 
thereof  or  to  indemnify  the  plaintiff  against  the  same. 

17.  The  pleadings  were  not  appended  to  the  case,  the  parties 
having  agreed  that  the  Court  should  decide  the  question  of  liability, 
and  might  draw  inferences  of  fact. 

The  question  for  the  opinion  of  the  Court  was,  whether,  on  the 
above  state  of  facts,  the  plaintiff  was  entitled  to  be  indemnified  by 
the  defendant  against  the  amount  of  the  said  call  and  interest  so 
paid  by  him  as  aforesaid. 

PhSbrich  (Sir  J.  B.  Kardake,  A.  (?.,  with  him),  for  the  plaintiff! 
The  facts  disclose  a  contract  between  the  plaintiff  jmd  the  de- 
fendant through  Cotton  his  agent,  according  to  GhrtszeU  v.  Brii- 
towe.  (1) 

[Brett,  J.  Can  you  apply  the  doctrine  of  undisclosed  principal 
to  the  case  of  a  deed  ?] 

There  is  no  direct  authority  on  the  point :  but  it  is  difiScult  to 
see  why  the  principle  of  Higgins  v.  Senior  (2)  should  not  be  ap- 
plied to  the  case  of  a  deed. 

The  contract  as  described  in  par.  9  of  the  special  case,  and 
explained  by  the  usage  of  the  Stock-Exchange,  was  a  contract  for 
the  sale  by  the  plaintiff  to  the  defendant  of  these  twenty  shares, 
and  the  execution  of  the  transfer  by  Cotton  was  only  a  mode  of 
carrying  it  out.  It  may  be  that  the  defendant  could  not  be  sued 
on  the  deed  executed  by  Cotton  :  but  it  is  not  necessary  to  rely  on 
that  as  the  contract  between  these  parties  :  nor  is  it  any  answer  to 
say  that  the  defendant  s  nominee  has  also  entered  into  a  contract 
which,  according  to  Sheppard  v.  Murphy  (3),  before  the  Irish  Court 

(1)  Law  Rep.  30.  P.  112.  Reversed  (3)  16  W.  R.  948;  overruling  the 
in  Ex.  Ch.,  poet,  p.  86.  decree  of  the  Vice-chancellor,  Irish 

(2)  8  M.  &  W.  834.  Hep.  1  Eq.  490. 
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of  Appeal  in  Equity,  might  be  enforced  against  him  in  equity  even        1868 
though  he  had  not  executed  the  transfer.    The  11th  paragraph  of  torbikgton 
the  case  shews  that  Cotton  was  in  reaKty  not  a  substantial  party       ^0^^ 
to  the  transaction. 

Arundel  Rogers  {M^KeUar  with  him),  contri.  This  case  is  not 
governed  by  Qrissdl  v.  Brislowe.  (1)  There,  the  action  was  brought 
by  the  original  seller  of  the  shares  against  the  jobber,  his  imme- 
diate vendee,  and  no  transfer  had  been  executed  by  the  ultimate 
nominee.  Here,  the  action  is  by  the  seller  against  an  intermediate 
buyer,  the  transfer  to  his  nominee  having  been  duly  executed  by 
both  transferor  and  transferee.  There  never  was  any  contract  in 
fact  between  the  plaintiff  and  the  defendant.  All  that  the  defend- 
ant did  was,  to  buy  shares  in  the  ordinary  way,  of  a  jobber  on  the 
Stock-Exchange, — not  specific  shares, — and  to  sell  them  again, 
giving  the  name  of  a  transferee,  which  was  accepted  by  the  trans- 
feror. Upon  the  authority  of  all  the  cases,  therefore,  as  soon  as 
he  had  complied  with  the  usages  of  the  Stock-Exchange,  his  La- 
bility, if  any  ever  existed,  ceased :  Shaw  v.  Fisher  (2) ;  Cruse  v. 
Paine.  (3)  If  the  plaintiff  could  shew  fraud  or  mistake  in  the 
transfer  to  Cotton,  possibly  he  might  have  a  remedy  in  equity. 
But  there  clearly  is  no  such  privity  of  contract  between  these 
parties  as  will  enable  the  plaintiff  to  sustain  this  action, 

PhUbrick,  in  reply.  There  is  abundant  evidence  on  the  face 
of  the  case  to  shew  a  privity  between  the  plaintiff  and  the  defen- 
dant, according  to  the  usages  of  the  Stock-Exchange.  Cotton 
was  in  equity  a  mere  trustee  for  the  defendant;  and  the  exe- 
cution of  the  transfer  by  Cotton  did  not  absolve  the  defendant, 
as  the  real  principal  in  the  transaction,  from  his  liability  to 
indemnify  the  plaintiff  against  calls.  He  referred  to  Paine  v. 
Hutchinson  (4) ;  Cruse  v.  Paine  (3) ;  Haxvkins  v.  MaUby  (5) ;  and 
Evans  Y.  Wood.  (6) 

BoviLL,  C.J.  The  original  contract  of  LordTorrington  was  one 
which  he  made  through  his  brokers  to  sell  twenty  shares  on  the 
10th  of  May,  1866,  to  be  completed  on  the  account  day,  viz. 

(1)  Law  Rep.  3  0.  P.  112.  Reversed  (4)  Law  Rep.  3  Eq.  257 ;  on  appeal, 
in  Ex.  Ch.,  post,  p.  86.  Law  Rep.  3  Ch.  App.  388. 

(2)  5  D.  M.  &  G.  596.  (5)  Law  Rep.  4  Eq.  672. 
(8)  Law  Rep.  6  Eq.  641.                          (6)  Law  Rep.  5  Eq.  9. 
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1868       the  15th.    The  price  at  which  Lord  Torrington  sold  to  Paine  was 
ToRMNGTosT  8  J  discount,  which  would  be  25«.  per  share.    The  contract  had  to 
be  performed  by  Paine;  and  he  carried  it  out  according  to  the 
usages  of  the  Stock-Exchange,  which  are  not  dissimilar  to  the 
practices  of  other  branches  of  commerce.    The  usages  of  the 
Stock-Exchange  haye  not  been  found  to  lead  to  any  practical  in- 
convenience.    The  buyer  may  sell  again  before  the  account-dAy, 
and  require  the  person  from  whom  he  has  bought  the  shares  to 
transfer  them  to  his  vendee.    In  the  present  case,  Paine  had  con- 
tracted to  sell  twenty  shares  to  the  defendant,  Lowe,  on  the  2nd 
of  May,  for  the  same  account,  but  not  the  identical  shares  which 
he  had  bought  from  Lord  Torrington,  and  at  a  different  price. 
Paine  was  the  only  person  responsible  to  Lord  Torrington ;  and,  in 
order  to  perform  his  contract  with  him,  by  arrangement  with  Lowe*s 
brokers,  when  it  became  necessary  to  giye  the  name  of  a  transferee, 
the  name  of  Cotton  was  given.    Lord  Torrington,  through  his 
brokers,  accepted  the  name  so  given,  and  according  to  the  ordinary 
course  of  business  a  transfer  of  the  shares  to  Cotton  was  duly  pre- 
pared and  was  executed  both  by  Lord  Torrington  and  by  Cotton. 
All  this  was  done  for  the  purpose  of  carrying  out  the  contract 
entered  into  by  Paine  with  Lord  Torrington ;  and  thus  Paine's  lia- 
bility to  Lord  Torrington,  and  his  authority  to  bind  Lowe,  were 
equally  at  an  end.    It  was  insisted  that  there  arose  out  of  these 
transactions  a  contract  between  Lord  Torrington  and  Lowe.     But 
it  seems  to  me  to  be  quite  clear  that  these  two  contracts  between 
Lord  Torrington  and  Paine  on  the  one  hand,  and  between  Paine 
and  Lowe  on  the  other,  made  at  different  times  and  at  different 
prices,  cannot  be  connected  together  merely  because  one  of  the 
parties  was  a  party  to  both  contracts.    Having  executed  a  deed 
inter  partes,  whereby  he  transferred  the  shares  to  Cotton,  Lord  Tor- 
rington discharged  Paine,  and  beyond  all  dispute  Cotton  became 
liable  to  accept  the  shares  and  to  perform  all  the  obligations  of  the 
original  contract  in  respect  of  them.    And  if  Paine  was  discharged, 
Lowe  was  equally  discharged,  even  if  there  ever  was  a  contract 
between  him  and  Lord  Torrington,  which  I  think  there  was  not 
It  is  said  that  the  transfer  was  executed  by  Cotton  as  agent  for 
Lowe.    But,  even  if  that  had  been  so,  you  cannot  sue  a  principal 
on  a  deed  to  which  he  is  no  party.    That  is  the  rule  at  law ;  and 
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tlie  case  of  Cox  v.  Bishop  (1)  seems  to  shew  that  Lowe^  eyen  if  1868 
equitably  interested,  would  not  be  liable.  There,  a  mining  lease  tobbikotok 
contained  a  covenant  by  the  lessee  not  to  assign  without  the  consent  iJ^ 
of  the  lessor.  The  lessee  made  an  agreement  with  three  other 
persons  to  give  up  his  right  in  the  term  to  them,  and  to  execute  all 
necessary  deeds  to  carry  the  arrangement  into  effect,  and  that  in 
the  meantime  the  agreement  should  be  of  the  same  force  as  if 
such  deeds  had  been  executed.  No  consent  of  the  lessor  had  been 
obtained,  nor  were  any  such  deeds  executed.  The  three  entered 
into  possession  and  worked  the  mines,  and  after  a  time  the  three 
assigned  all  their  interest  in  the  mines  and  other  property  com- 
prised in  the  lease  to  a  man  of  straw.  It  was  held  by  the  Lords 
Justices,  overruling  the  decision  of  the  Master  of  the  BoUs  (Sir  J. 
Bonully),  that  the  three,  being  mere  equitable  assignees  of  the 
lease,  were  not  liable  to  the  lessor  for  the  rents  and  covenants  in 
the  original  lease  for  the  time  they  were  in  possession  of  the  pro- 
perty demised.  That  seems  to  be  an  authority  that  Lord  Torring- 
ton  would  have  no  remedy  even  in  equity  against  Lowe.  The  cases 
which  were  referred  to  in  the  course  of  the  argument  are  all 
plainly  distinguishable.  The  case  most  pressed  on  the  part  of  the 
plaintiff  was  Sheppard  v.  Murphy.  (2)  At  first,  I  was  under  the 
impression  that  that  case  arose  between  the  original  buyer  and  the 
original  seller ;  but,  upon  examination,  it  appears  to  be  in  sub- 
stance this : — Sheppard  had  sold  shares  in  Overend,  Gumey,  &  Co., 
to  one  Kennedy,  a  share-dealer  and  member  of  the  Stock-Exchange, 
and  Kennedy  sold  an  equal  number  of  the  same  description  of 
shares  to  Murphy,  the  respective  sales  being  on  different  days  and 
at  different  prices.  Murphy's  name  was  passed  to  Sheppard  as 
that  of  the  person  to  whom  the  shares  were  to  be  transferred ;  and 
accordingly  Sheppard  executed  a  transfer  deed  which,  with  the 
share  certificates,  was  handed  to  Murphy's  brokers,  who  paid  the 
price.  Murphy  having  failed  to  execute  or  register  the  transfer, 
Sheppard  was  compelled  to  pay  a  call  on  the  shares.  In  a  suit  for 
specific  performance  and  indemnity  by  Sheppard  against  Murphy, 
the  Lords  Justices,  overruling  the  decision  of  Chatterton,  V.O., 
held  that  Murphy  was  liable,  although  he  had  not  executed  the 

(1)  26  L.  J.  (Ch.)  389. 
(2)  Irish  Rep.  1  Eq.  490;  on  appeal,  16  W.  R,  948. 
Vol.  IV.  D  2 
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1868        transfer.    The  ground  upon  whidi  Morphy  was  held  liable  was, 
T<mBiNOTON  that  he  had  caused  his  name  to  be  given  as  the  purchasery  and  had 
>!  j^^^      accepted  the  transfer  and  paid  for  the  shares,  and  so  agreed  to 

execute  the  deed,  and  therefore  came  within  that  principle  of  equity 
which  assumes  that  to  be  done  which  ought  to  be  done.  If  Murphy 
had  executed  the  transfer,  there  could  have  been  no  doubt.  But, 
what  obligation  was  there  upon  Lowe  to  accept  and  execute  a 
transfer  from  Lord  Torrington  ?  If  any  obligation,  either  at  law 
or  in  equity,  could  be  imposed  on  Lowe,  with  equal  justice  Paine 
might  be  said  to  be  liable.  But  I  have  fEtiled  to  discover  any  con- 
tract between  Lord  Torrington  and  Lowe,  either  by  the  rules  of  law 
or  the  usages  of  the  Stock-Exchange.  A  name  has  been  given  in 
the  ordinary  course,  and  a  transfer  has  been  made  to  and  executed 
by  the  person  named.  The  transaction  is  therefore  closed.  Our 
judgment  must  be  for  the  defendant. 

Btles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  to  be 
quite  plain  that  there  was  no  contract  even  by  Paine,  the  jobber, 
upon  which  an  action  would  lie  against  him.  He  enters  into  a 
contract  to  find  a  man  who  will  consent  to  be  the  transferee  of  the 
shares  and  to  take  upon  himself  all  the  responsibilities  which 
attach  to  that  character.  Here,  Cotton  was  that  man.  Both 
parties  to  that  contract  have  executed  the  deed.  The  seller  clearly 
can  have  no  recourse  after  that  to  the  jobber.  But,  here,  it  is 
sought  to  go  behind  the  jobber  and  affect  his  principal.  That 
cannot  be  done.  There  is  no  identification  either  of  the  parties  or 
the  shares. 

Eeatikg,  J.  I  am  of  the  same  opinion.  There  is  no  privity  of 
contract  between  Lord  Torrington  and  Lowe.  The  original  con- 
tract of  sale  by  Lord  Torrington  was  to  Paine.  In  pursuance  of 
the  usage  of  the  Stock-Exchange,  Paine  at  the  proper  time  gave 
the  name  of  Cotton  as  the  purchaser  of  the  shares.  It  is  unneces- 
sary to  stop  to  consider  whether  or  not  Lord  Torrington  was  bound 
to  accept  Cotton  as  transferee.  He  did  accept  him ;  and  executed 
under  seal  a  transfer  to  him,  which  transfer  Cotton  also  executed. 
Mr.Philbrick  felt  the  diflScuIty  which  that  imposed  upon  him; 
and  he  sought  to  evade  it  by  endeavouring  to  shew  that  Cotton 
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ivas  a  mere  agent,  Lowe  being  the  real  principal.    But,  the  instru-       1868 

ment  being  under  seal,  he  was  precluded  irom  that  argument,  tobbikgtov' 

There  seems  to  me  to  be  no  ground  for  the  suggestion  that  Cotton's       jj^ 

execution  of  the  deed  was  an.  execution  by  Lowe.    Cotton  did  not 

profess  to  execute  the  transfer  as  Lowe's  agent ;  but  on  his  own 

behalf,  as  principal.    All  that  Lowe  undertook  by  his  contract 

with  Paine  was,  to  give  a  name.    He  gave  a  name ;  and  that  name 

was  accepted,    I  cannot  help  seeing  that  the  result  is  oppressive 

to  Lord  Torrington,  who  finds  himself  to  have  transferred  his 

shares  to  a  person  who  is  not  a  desirable  shareholder.    But  it 

seems  to  me  to  be  quite  clear  that  there  was  no  contract  between 

Lord  Torrington  and  Lowe  upon  which  an  action  can  be  sustained. 

Bbett,  J.  The  only  action,  as  it  seems  to  me,  if  any,  which 
Lord  Torrington  could  have  against  Lowe  would  be  on  the  implied 
contract  of  indemnity  arising  out  of  a  contract  of  bargain  and  sale. 
The  question  is  when  and  with  whom  such  a  contract  was  made. 
Now,  the  first  contract  was  by  Lord  Torrington  with  Paine,  the 
jobber.  By  that  contract  Lord  Torrington  probably  undertook 
to  accept  a  name  to  whom  the  shares  were  to  be  transferred.  The 
only  name  which  was  given  to  Lord  Torrington  was  that  of  Cotton. 
To  fix  Lowe  with  any  privity.  Lord  Torrington  would  have  to 
shew  that  Cotton's  name  was  given  by  his  procurement  or  consent. 
Ultimately,  however,  the  contract,  whatever  it  was,  resulted  in  the 
execution  of  a  transfer  under  seal  by  Lord  Torrington  to  Cotton, 
— under  the  seal  of  both.  So  far,  therefore,  as  concerns  Lord 
Torrington,  the  transaction  results  in  a  contract  of  bargain  and 
sale  with  Cotton.  He  now  undertakes  to  shew  that  that  contract 
was  in  reality  made  with  Lowe,  by  shewing  that  Cotton  was  Lowe's 
agent  But  I  think  that,  where  a  contract  has  been  made  by  a 
deed  inter  partes,  one  of  the  parties  to  that  deed  is  not  at  liberty 
to  shew  that  the  other  executed  it  for  an  undisclosed  principal. 
But  I  doubt  whether  Lowe  ever  was  the  principal  of  Cotton  in 
this  transaction.  The  contract  which  Lowe  entered  into  with 
Paine  was,  to  accept  the  shares  and  pay  the  price  on  the  settling- 
day,  or  in  the  interim  to  give  him  the  name  of  a  competent  trans- 
feree. Within  the  proper  time  Lowe  did  give  the  name  of  Cotton, 
with  Cotton's  consent,  not  as  representing  himself,  but  as  one  who 
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1868       would  take  upon  himself  all  the  obligations  of  Lowe's  contract 
ToBBiNGTON  with  Paiuo.  Andy  when  Cotton  accepted  and  execnted  the  transfer 
Lows.      tendered  to  him  on  the  part  of  Lord  Torrington,  he  did  so  on  his 
own  behalf,  and  not  on  behalf  of  Lowe. 

Judgment  for  (he  defendant. 

Attorneys  for  plaintiff:  Fearon^  Clabon,  it  Fearon. 
Attorney  for  defendant :  C.  F.  Mayhew. 
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Dec.  8.  [IN  TECE  EXCHEQUER  OHAHBEB.] 

GRI8SELL  V.  BRISTOWE  Ain>  Axotbsb. 

Usage  tf  the  Stode^Exchange — Per  km  employing  Broken  to  buy  and  mU 
\  thereon — Principal  and  Agent. 

The  usage  of  the  Stock-Exchange  is  that  in  transactioDs  between  members  of 
it  there  is  an  implied  undentanding  that,  on  the  purchase  of  stock  or  shares,  the 
buying  jobber  shall  be  at  liberty  by  a  given  day,  called  the  "  name  day,**  to  suV 
stitute  another  person  as  buyer,  and  so  relieve  himself  from  further  liability  on 
the  contract,  provided  such  substituted  person  be  one  to  whom  the  original  seller 
cannot  reasonably  except,  and  that  such  person  accept  a  transfer  of  the  stock  or 
shares,  and  pay  to  the  original  seller  the  price : — 

Hdd^ — ^reversing  the  judgment  of  the  Court  of  Common  Pleas — a  reasonable 
usage ;  as  a  usage  founded  on  the  general  convenience  of  all  persons  engaged  in  a 
particular  department  of  business,  cannot,  as  regards  such  peraonsy  be  said  to  be 
unreasonable. 

The  plaintiff,  the  holder  of  shares  in  a  company  called  Overend,  Gumey,  h  Cos 
through  a  broker,  sold  them  to  the  defendants,  jobbers  on  the  Stock-Exchange. 
After  various  sub-sales,  the  names  of  four  persons  were  given  to  the  plaintiffs 
broker  as  the  persons  to  whom  the  shares  were  to  be  transferred.  The  pbiintiff 's 
broker  thereupon  prepared  four  transfers  to  those  persons,  and  the  plaintiff  executed 
them,  and  the  broker  delivered  them  with  the  shares  to  the  brokers  of  the  pro- 
posed transferees,  who  thereupon  accepted  the  shares,  and  paid  the  price  to  the 
plaintiff's  broker.  The  transferees  not  having  executed  the  transfers,  or  caused 
them  to  be  registered,  the  plaintiff  remained  the  registered  holder  of  the  shares, 
and  was  compelled  to  pay  calls  thereon.  In  an  action  against  the  defendants, 
claiming  an  indemnity  against  calls  :— 

Jlddf — ^reversing  the  judgment  of  the  Court  of  Common  Pleas, — that  the 
contract,  as  interpreted  by  the  usage  of  the  Stock-Exchange,  was,  that  the  defend- 
ants, the  first  buyers,  were  to  be  at  liberty  to  transfer  the  contract,  with  all  its 
rights  and  obligations,  to  any  suffident  buyers  who  would  take  it  upon  them  with 
all  its  incidents;  and  that  as  the  pbiintiff  had  transferred  the  shares  to  the 
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defendants'  nominees^  and  the  latter  had  accepted  and  paid  for  them,  though  they         1868 
iad  not  executed  or  registered  the  transfers,  the  defendants  were  released  from  ~"q3^7 
all  further  liability  on  their  contract  to  the  plaintifif,  ^^ 

^  JBsiffrQWM. 
Ebbob  from  a  decision  of  the  Court  of  Common  Pleas.  (1) 

MeUishf  Q.C.  {Sir  J.  B.  Kardake,  A.  O.,  and  Macnamara  with 
Jiim),  for  the  plaintiffs  in  error  (defendants  below).  The  question 
is  whether  a  jobber  on  the  Stock-Exchange  who  in  the  ordinary 
course  of  business  has  purchased  shares  in  a  joint-stock  company, 
and  has  duly  procured  a  nominee  who  has  taken  and  paid  for  the 
shares,  and  to  whom  the  original  seller  has  transferred  them,  but 
who  has  not  registered  himself  as  the  holder  of  them,  is  under 
any  implied  liability  to  indemnify  the  seller  against  the  payment  of 
subsequent  calls  upon  such  shares.  The  business  of  a  jobber  is 
defined  in  the  judgment  of  Byles,  J.,  in  the  Court  below.  (2)  On 
being  applied  to  by  the  broker,  being  ignorant  whether  the  latter 
is  a  buyer  or  a  seller,  the  jobber  gives  two  prices,  one  at  which  he 
is  prepared  to  buy,  the  other  at  which  he  is  prepared  to  sell ;  the 
difference  between  them  being  usually  very  small.  There  are  two 
settling  days  in  each  month,  which  are  called  '^  account  days,"  the 
day  preceding  the  account  day  being  called  the  **  name  day." 
Within  the  fortnight  many  persons  may  have  entered  into  contracts 
with  the  jobber  for  the  same  description  of  stock  or  shares,  some 
to  buy,  others  to  sell,  and  others  again  both  to  buy  and  to  sell,  and 
it  may  be  all  at  different  prices :  and  with  all  these  the  jobber  has 
to  settle  on  the  account  day,  receiving  differences  from  some,  and 
paying  them  to  others,  according  to  the  fluctuations  of  the  market. 
In  the  case  of  shares  in  a  jointnstock  company,  the  broker  of  the 
buyer  who  is  bound  to  take  delivery  of  the  shares, — the  ultimate 
nominee, — issues  a  ticket  on  the  name  day,  containing  the  name 
4md  description  of  his  client,  and  the  price,  and  his  own  name  and 
address ;  and,  before  12  o'clock  on  that  day,  he  hands  it  to  the 
jobber  from  whom  he  has  purchased,  and  he  passes  it  on  to  some 
one  from  whom  he  has  bought  similar  shares ;  and  so  it  goes  on 
through  the  whole  series  of  transactions,  until  the  jobber  who  has 
bought  from  the  first  seller  hands  it  over  to  the  broker  of  that 
seller.    The  broker  then  draws  the  contract  of  transfer  in  a  printed 

(1)  Law  Rep.  3  C.  P.  112.  (2)  Law  Rep.  3  C.  P.  at  p.  137* 
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1868        fonn,  inserting  therein  the  name  of  the  transferor  and  the  price 
which  the  transferee  is  to  pay,  settling  the  differences  with  the 
other  parties;  his  clients  then  execute  it,  and  the  broker  then 
.^  hands  oyer  the  transfer  and  the  certificates  for^the  shares  to  the 

transferee,  in  exchange  for  the  price.  By  the  roles  of  the  Stock- 
Exchange^  ten  days  are  allowed  to  the  original, seller  for  inquiry  as 
to  the  bona  fides  of  the  transaction  and  the  solvency  of  the  nomi- 
nee ;  after  which  the  business  is  closed. 

In  this  particular  case,  during  the  current  account  Barry  &  Co^ 
the  plaintiff's  brokers,  had  bought  of  Messrs.  Bristowe  more  Overend 
Gumey  shares  than  they  had  sold  to  them,  and  therefore,  instead 
of  each  going  through  the  ceremony  of  issuing  or  passing  tickets, 
the  purchases  and  sales  were,  according  to  the  usage  of  the  Stock- 
Exchange,  set  off  against  each  other,  and  the  balance  only  passed ; 
and  so  the  brokers  of  the  plaintiff  were  the  persons  who  nominated 
the  ultimate  purchaser  of  the  shares  in  question :  but  that  makes  no 
substantial  distinction  in  the  legal  result.  The  real  question  is,  at 
[  what  stage  of  this  process  is  the  jobber  discharged  from  the  liability 

!  arising  out  of  his  contract?    The  result  of  the  judgment  of  the 

\  majority  of  the  Court  of  Common  Pleas  is,  that,  until  the  transfer  is 

I  executed  by  the  transferee,  there  is  no  privity  between  him  and  the 

\  transferor,  the  original  seller.    But  they  seem  to  have  overlooked 

!  the  £etct  that  the  transferee  is  the  person  who  issues  the  ticket. 

;  The  transferee  says,  in  effect,  if  you  (the  seller)  will  transfer  and 

deliver  the  shares  to  me,  I  will  pay  the  price,  and  accept  all  the 
obligations  of  a  holder  in  respect  of  them.  When  the  first  seller 
has  acted  upon  that  by  inserting  his  name  in  the  transfer,  and 
delivering  it  with  the  shares  to  the  ultimate  buyer's  agents  how  can 
it  be  said  that  no  privity  of  contract  is  established  between  those 
two  persons?  It  cannot  be  contended  that  the  jobber  is  released 
before  the  transferee  becomes  liable;  but,  the  moment  the  lia- 
bility of  the  latter  is  ascertained,  the  former  must  of  necessity  be 
discharged.    Both  cannot  be  liable  at  the  same  time. 

If  A.  sells  to  B.,  and  B.  to  C,  there  is  nothing  unreasonable  or 
illegal  in  an  agreement  between  them  that  the  transfer  shall  be 
made  immediately  from  A.  to  C.  ?  That  is  the  substance  of  the 
custom  as  stated  in  this  special  case.  It  was  part  of  the  original 
bargain  that  the  settlement  should  so  take  place.     The  Court 
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below  seem  to  assume  (1)  that,  until  the  transfers  were  executed       1868 
by  the  transferees^  there  could  be  no  complete  contract  between     Gbibsell 
them  and  the  plaintiff.    That^  however,  is  a  fiedlacy.    The  first    bbisiowb. 
count  of  the  declaration  admits  that  the  transfers  were  executed 
by  the  plaintiff,  and  delivered  to  the  defendants'  nominees ;  and 
the  breach  alleged  if  that  they  did  not  cause  them  to  be  registered. 
It  is  true,  the  Court  is  to  decide  this  case  irrespectively  of  the 
pleadings.    But»  if  there  be  any  ambiguity  in  the  facts,  the  state- 
ments or  admissions  in  the  pleadings  axe  not  unimportant. 

Where  a  plaintiff  sues  upon  a  contract  made  by  his  agent,  he 
must  take  it  with  all  its  conditions.  If  it  be  a  contract  subject 
to  the  usages  of  a  particular  market^  he  is  bound  by  those  usages, 
whether  he  was  aware  of  them  or  not,  and  whether  they  are  reason- 
able or  not  Here,  the  parties  making  the  bargain  were  both 
members  of  the  Stock-Exchange :  consequently,  the  bargain  must 
be  assumed  to  have  been  made  subject  to  all  the  usages  which 
regulate  the  transactions  of  that  body.  Its  rules  are  made  part 
of  the  case.  [He  referred  particularly  to  the  following  rules, — 
49,  61,  81,  87,  96,  98.] 

There  are  numerous  cases  to  shew  that  a  Court  of  Equity  would 
compel  specific  performance  of  a  contract  such  as  this  in  reality  is, 
viz.  a  contract  for  a  sale  to  A.,  with  a  superadded  contract  to  con- 
vey to  a  person  who  should  be  named  by  A.  according  to  the 
usages  of  the  Stock-Exchange :  see  Walker  v.  BartUtt  (2) ;  Shavo 
V.  Fisher  (3) ;  Eauikins  v.  Malfby  (4) ;  JEmns  v.  Wood  (5) ;  Paine  v. 
Evichinson  (6) ;  Sheppard  v.  Murphy  (7) ;  Eodghinson  v.  KeUy  (8), 
and  especially  the  judgment  of  Lord  Justice  Christian  in  8heppard 
V.  Murphy.  (9) 

Brown,  Q.O.  (Lanyon  with  him),  for  the  plaintiff  below.  Through- 
out the  argument  in  the  Court  below,  and  in  the  judgment  pro- 
nounced by  the  majority  of  the  Court,  not  a  word  appears  to  indi- 

(1)  Law  Rep.  3  C.  P.  at  p.  .133.  (5)  Law  Rep.  5  Eq.  9. 

(2)  17  C.  B.  446;  25  L.  J.  (C.P.)  (6)  Law  Rep.  3  Eq.  257;  on  appeal, 
156 ;   18  0.  B.  846;  25  L.  J.  (O.P.)      Law  Bop.  3  Ch.  App.  388. 

263.  (7)  Irish  Rep.  1  Eq.  490 ;  on  appeal, 

(3)  1  Jur.  (N.8.)  971 ;  on  appeal,  5      16  W.  R  948. 

D.  M.  &  G.  596.  (8)  16  W.  R.  1078. 

(4)  Law  Rep.  4  Eq.  672 ;  on  appeal,         (9)  16  W.  R.  at  p.  955. 
Law  Rep.  3  Ch.  App.  188. 
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1868       cate  the  point  which  has  now  been  urged  on  behalf  of  the  defend- 
I  geosell     ants.    The  argoment  proceeded  entirely  upon  the  reasonableness 

i  Bbhtowx.    ^^  ^®  alleged  nsage  of  the  Stock-Exchange  to  discharge  the  job- 

^'  ber  on  his  giving  the  name  of  a  transfereei  whether  the  transfer  is 

<  executed  or  not    One  can  well  understand  that  the  jobber  is  not 

bound  personally,  provided  he  produces  a  bon&  fide  nominee,  who 
executes  the  transfer,  and  so  takes  upon  himself  the  obligations 
which  attach  upon  a  holder  of  shares.  But  it  lies  on  the  defend- 
ants to  shew  that  they  have  substituted  some  one  else  who  has 
taken  upon  himself  the  duty  which  they  contracted  to  perform. 
In  the  judgment  of  the  Court  below,  at  p.  133,  they  say :  **  Unless 
the  transfers  were  executed  or  accepted  by  the  transferees,  there 
would,  in  our  opinion,  be  no  liability  on  their  part  to  indemnify 
the  plaintiff.  Where  transfers  of  this  description  have  been  exe- 
cuted or  accepted  by  the  transferees,  they  are,  no  doubt,  respon- 
sible, and  liable  to  indemnify  the  vendor  or  transferor,  as  was 
decided  by  the  Master  of  the  Bolls  in  the  case  of  Evans  v.  Wood  (1), 
J  and  by  the  Lord  Chancellor  in  Haivkina  v.  MaUby.  (2)    But,  in  the 

j  present  case,  although  one  transfer  of  five  shares  was  accepted,  and 

the  transferee  has  ropaid  the  plaintiff  the  amount  of  the  call  upon 
those  five  shares,  yet  the  other  transfers  of  the  seventy-five  shares 
do  not  appear  to  have  been  either  executed  or  accepted  by  the 
transferees;  and,  under  those  ciroumstances,  thero  would  be  no 
liability  on  their  part  to  indemnify  the  plaintiff  against  the  call  on 
those  shares." 

[At  this  stage  of  the  argument,  the  Court  desired  to  be  informed 
whether  they  wero  to  assume  that  the  four  persons  to  whom  the 
transfers  were  executed  (whose  names  did  not  appear  in  the  special 
case,)  were  persons  who  had  bona  fide  entered  into  binding  con- 
tracts with  the  plaintiff,  or  wero  merely  names  given  to  the  plain- 
tiff's brokers ;  and  whether  they  were  to  assume  that,  in  paying 
the  price  of  the  shares,  the  brokers  who  paid  it  were  acting  for 
and  dealing  with  the  money  of  their  clients,  the  transferees. 

On  the  following  morning  it  was  stated  that,  as  to  forty  of  the 
shares,  they  had  been  purchased  by  Messrs.  Mullens  &  Co.,  the 
government  brokers,  for  certain  brokers  in  Dublin,  who  had  for- 

(1)  Iaw  Bep.  5  Eq.  9. 
(2)  Law  Bep.  4  Eq.  572 ;  on  appeal.  Law  Repi  3  Ch.  App.  188. 
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Tvarded  them  the  price  and  the  name  and  address  of  their  bnyer;        1868 
that^  as  to  other  twenty  of  them,  they  had  been  purchased  for  one     gbmsbll 
Partridge,  who  had  paid  the  money  under  protest,  his  brokers   .^    ** 
haying  (as  he  alleged)  bought  for  the  wrong  account ;  and  that,  as 
to  the  remaining  fifteen,  there  had  not  been  time  to  obtain  the 
desired  information.] 

Assuming  that  what  the  brokers  did  was  done  with  the  authority 
of  the  transferees,  and  that  that  amounted  to  an  acceptance  of  the 
transfers,  still  it  did  not  put  an  end  to  the  original  contract  be* 
tween  the  plaintiff  and  his  immediate  vendees.  The  liability  of 
the  latter  to  indemnify  the  plaintiff  continued,  upon  the  rules  and 
the  decided  cases,  until  the  transfers  were  executed  by  the  trans- 
ferees. It  may  be  conceded  that  the  usage  does  not  extend  beyond 
that. 

[CJocKBUBN,  C.J.  The  plaintiff  might  have  objected  to  the 
nominees,  if  he  had  any  ground  for  so  doing.  But,  having  adopted 
the  transaction,  and  executed  the  transfers,  handed  over  the  certi- 
ficates, and  received  the  money,  can  he  afterwards  resort  to  the 
original  vendees?"] 

The  handing  over  the  shares  was  merely  a  performance  of  the 
original  contract ;  there  was  no  new  implied  contract  arising  from 
that.  An  action  at  law  cannot  be  maintained  by  the  original  seller 
against  the  ultimate  transferee :  Sayles  v.  Blane,  (1 )  It  is  not  reajson- 
able  that  the  seller  of  shares  should  be  deprived  of  his  remedy 
against  his  immediate  buyer,  and  turned  over  to  a  supposed  remedy 
either  at  law  or  in  equity  against  persons  of  whom  he  never  heard 
before,  and  of  whom  he  knows  nothing  ?  The  sub-purchasers  could 
not  by  the  articles  of  association  of  the  company  register  the 
transfers  until  they  had  executed  them :  and  the  rules  of  the 
Stock-Exchange  (79,  84  90)  shew  that  the  liability  of  the  original 
purchaser  continues  where  the  ultimate  transferees  make  default^ 
or  until  some  new  contract  is  entered  into  between  the  original 
seller  and  the  ultimate  purchaser. 

The  following  cases  were  referred  to  and  commented  upon : — 
Eawkins  v.  MdUby  (2) ;  Evans  v.  Wood  (3) ;  Coles  v.  Bristow  (4) ; 

(1)  14  Q.  B.  205.  (3)  Law  Rep.  5  Eq.  9. 

(2)  Law  Eep.  4  Eq.  572 ;  <Hi  appeal,  (4)  Law  Rep.  6  Eq.  149 ;  reveraed 
Law  Rep.  3  Ch.  App.  188.  on  appeal,  Law  Rep.  4  Ch.  App.  3. 
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1868       Sheppard  v.  ifurp&y  (1);  Hodgkinsan  v.  Kelbf{2);  Viscount  Tor- 
GuBOLL     ringion  v.  ixmv.  (3) 
Bmmwi.        MeOish,  Q.C.,  was  not  called  upon  to  reply. 

Cur.  adv.  vuU. 

CoCKBURN,  C  J.  This  is  an  action  founded  on  an  implied  agret^ 
ment  by  the  defendants  that,  on  the  sale  by  the  plaintiff  to  them,  or 
to  such  other  person  or  persons  as  they  should  name,  of  certain  shares 
in  the  incorporated  joint-stock  company  of  Overend,  Gumey,  &  Co^ 
Limited,  and  the  transfer  of  such  shares  to  them  or  their  nominees, 
they  or  such  nominees  would  accept  the  same,  and  cause  them  to 
be  registered  in  the  names  of  the  defendants  or  of  such  nominees, 
as  the  owner  or  owners  of  the  shares.  The  shares  having  been 
transferred  to  the  nominees  of  the  defendants,  but  such  nominees 
haying  omitted  to  execute  the  transfers  or  to  cause  themselves  to 
be  registered  as  the  owners,  and  the  plaintiff,  thus  remfidning  the 
registered  holder  of  the  shares,  having  been  compelled  to  pay  a 
call  since  made,  he  now  brings  his  action  against  the  defendant* 
to  be  indemnified  in  respect  of  the  payment  so  made.  The  de- 
fendants deny  having  entered  into  any  such  implied  agreement^ 
and  deny  their  liability  in  respect  of  it. 

The  case  is  of  considerable  importance  as  regards  dealings  on  the 
Stock-Exchange  on  the  sale  of  stocks  and  shares :  but,  when  the 
facts  are  duly  appreciated  and  seen  in  their  true  light,  the  case 
does  not  appear  to  us  to  present  any  serious  difficulty. 

The  facts  essential  to  the  decision  of  the  case  may  be  briefly 
stated.  The  plaintiff,  being  the  owner  of  eighty  shares  in  the 
incorporated  company  of  Overend,  Gumey,  &  Co.,  Limited,  em- 
ployed Barry  &  Co.,  stock-brokers  on  the  Stock-Exchange,  to  effect 
a  sale  of  the  shares.  Barry  &  Co.  sold  the  shares  on  the  Stock* 
Exchange  to  the  defendants,  who  are  what  are  there  called  jobbers, 
that  is  to  say,  persons  who  buy  stock  and  shares  on  the  Stock- 
Exchange,  not  for  the  purpose  of  investment  or  of  speculation,  but 
for  that,  of  immediate  sale  at  a  slight  advance  of  price  to  persons 
wanting  to  buy,  making  a  profit  by  what  is  termed  the  turn  of  the 
market.    It  is  the  practice  of  the  Stock-Exchange  for  jobbers,  on 

(1)  Irish  Rep.  1  Eq,  490 ;  on  appeal,  (2)  16  W.  R.  1078. 

—  16  W.  R.  948.  (3)  Antfe,  p.  26. 
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the  rensale  of  stock  or  shares  bought  by  them,  to  give  the  name  of  1868 
the  party  from  whom,  together  with  the  price  at  which,  they  have  gbibbbll 
bought,  to  the  brokers  of  the  parties  buying  from  them,  on  a  ticket  ^^j^^^, 
used  for  that  purpose.  When  the  time  for  completing  the  pur- 
chase with  the  original  seller  arriveSy  the  broker  of  any  sub-vendee 
hands  the  ticket,  on  which  he  has  inserted  the  name  of  such  sub- 
vendee,  t<^ther  with  the  quantity  of  stock  bought,  and  the  price, 
to  the  broker  of  the  original  seller,  who  thereupon  makes  out  a 
transfer  of  the  stock  or  shares  from  his  principal,  the  seller,  to  the 
Qub-vendee  named  on  the  ticket,  and,  having  procured  the  execu- 
tion by  his  principal,  hands  over  the  transfer  to  the  broker  of  the 
sub-vendee,  on  receiving  the  price  due  to  the  original  vendor, — 
any  difference  in  the  price  being  accounted  for  on  settlement 
between  the  jobber  and  the  brokers.  By  this  means,  the  last 
purchaser  obtains  the  shares  at  the  price  he  has  agreed  to  pay,  and 
the  seller,  who  parts  with  his  shares,  receives  the  price  at  which  he 
has  sold.  The  transaction  is  frequently  multiplied  by  intermediate 
sales,  often  at  varying  prices,  of  all  which  the  particulars  are  entered 
on  the  ticket :  but  the  result  is  the  same ;  in  the  end  the  transac- 
tion becomes  one  which  is  to  be  carried  out  between  the  last 
vendee  and  the  original  seller,  as  though  such  vendee  had  pur- 
chased immediately  of  such  seller. 

Thus  tan  both  parties  appear  to  be  agreed.  The  plaintiff  admits 
that  the  defendants  had  a  right  to  substitute  their  vendees  for 
themselves  as  the  parties  to  whom  the  shares  were  to  be  trans- 
ferred :  but  the  question  between  them  is  as  to  how  iax  a  jobber 
under  such  circumstances  becomes  released  from  the  obligation  of 
his  contract  with  the  seller, — a  question  which  becomes  all  im- 
portant when  the  farther  facts  connected  with  the  case  are  detailed. 
These  facts  are  as  follows : — 

The  defendants  having  re-sold  the  shares,  the  brokers  of  the 
ultimate  vendees,  in  conformity  with  the  usual  practice^  trans- 
mitted to  Barry  &  Co.,  as  brokers  for  the  seller,  the  accustomed 
tickets,  with  the  names  of  the  buyers ;  whereupon  the  plaintiff's 
brokers  prepared  transfers  to  such  buyers,  and  procured  them  to 
be  executed  by  the  plaintiff;  after  which,  acting  on  behalf  of  the 
plaintiff,  and,  as  we  must  in  the  absence  of  anything  to  the  con- 
trary assume,  with  the  authority  of  the  plaintiff,  delivered  the 


ir'i 


44 


OOCRT  OF  OOMHON  PLEAS. 


rii.E. 


\   '■ 


n 


1 .,;:: 


::( 


1868 


G] 


Bbutows. 


transfers  to  the  brokers  of  the  transferees,  and  received  from  them 
the  price  of  the  shares ;  while,  on  the  other  hand,  the  brokers  of 
the  bnyers  receiyed  and  accepted  the  transfers  on  behalf  of  their 
clients. 

There  is  nothing  to  lead  as  to  suppose  that  the  transaction,  as 
regards  the  nomination  of  the  proposed  transferees  by  the  de- 
fendants, or  the  acceptance  of  the  transfers  and  payment  of  th- 
price  by  the  brokers,  was  not  in  all  respects  bon&  fide  and  regular, 
or  that  all  that  was  done  by  the  latter  was  not  done  in  the  ordinary 
course  of  their  business  as  brokers  acting  for  real  and  responaibl 
parties. 

The  transferees  did  not,  however,  execute  the  transfers  or  re^ster 
themselves  as  shareholders.  Indeed,  they  were  precluded  from  the 
possibility  of  registering,  inasmuch  as  almost  immediately  after  the 
transfer  of  the  shares  a  petition  was  presented  for  winding  up  the 
company,  and,  an  order  to  that  effect  having  been  made,  the  further 
registration  of  new  shareholders  became  impossible.  The  plaintiff, 
thus  remaining  the  registered  holder  of  the  shares,  has  been  com- 
pelled to  pay  a  call  made  subsequently  to  the  transfer ;  and  it  is 
to  be  indemnified  in  respect  of  such  payment  that  he  brings  this 
action.  That  he  is  entitled  to  be  indemnified  in  respect  of  such 
payment,  is  undoubted :  the  question  is,  whether  he  is  entitled  tu 
be  thus  indemnified  by  the  defendants.  We  are  of  opinion  that 
he  is  not. 

It  appears  plain  that  the  question  as  to  how  far  the  defendants 
are  absolved  from  their  contract  by  the  substitution  of  the  parties 
to  whom  the  shares  have  actually  been  transferred,  must  depend 
on  the  usage  and  its  effect  on  the  contract  between  the  plaintiff 
and  the  defendants  for  the  purchase  of  these  shares.  It  is  admitted 
that^  at  least  to  some  extent,  the  usage  must  be  taken  as  having 
been  imported  into  and  governing  the  contract.  The  action  is  not 
brought  against  the  defendants  for  a  breach  of  contract  in  not 
accepting  and  i>aying  for  the  shares.  It  is  based  on  the  admission 
that  the  defendants  were  at  liberty  to  substitute  other  parties  in 
their  place  as  buyers,  and  on  the  assumption  that  it  was  an  implied 
condition  of  the  right  to  substitute  others  as  buyers,  that  the  de- 
fendants should  guarantee  that  the  parties  thus  substituted  should, 
even   after  they  had  been   accepted  by  the  plaintiff,  the  seller, 
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fulfil  all  the  obligations  and  liabilities  incidental  to  the  original  1868 
contract.  We  have,  consequently,  an  admitted  departure  from  the  nnxuimf.r.  " 
ordinary  incidents  of  a  contract  of  sale  such  as  would  have  attached 
on  a  contract  for  the  sale  of  shares  if  effected  outside  the  walls  of 
the  Stock-Exchange.  The  contract  is  therefore  based  on  the  con- 
tract of  sale,  as  qualified  by  the  usage  of  the  Stock-Exchange ;  and 
we  can,  therefore,  deal  with  it  only  according  to  the  usage,  as  it  is 
to  be  collected  from  the  case  before  us,  and  as  it  is  applicable  to 
and  incorporated  with  the  contract. 

Admitting  this  to  a  certain  extent,  the  plaintiff,  howeyer,  contends 
that  the  right  of  the  defendants  as  arising  from  the  usage  is  simply 
to  have  the  shares  transferred,  under  the  original  contract,  to  their 
nominees  instead  of  to  themselyes,  leaving  them  still  liable  to  all 
the  obligations  of  the  original  contract  till  these  should  have  been 
discharged  by  those  to  whom  by  any  sub-contract  they  may  have 
transferred  their  rights.  The  defendants,  on  the  other  hand,  con- 
tend that  by  the  usage  they,  as  jobbers,  are  not  only  entitled,  on 
nominating  at  the  appointed  time  substitutes  prepared  and  willing 
to  accept  the  transfers  and  pay  the  price,  to  have  the  shares  trans- 
ferred to  those  substitutes,  but  that,  on  such  acceptance  and  pay- 
ment by  the  latter,  they,  the  jobbers,  become  entirely  released 
from  all  further  liability  on  their  contract  to  the  seller. 

Such  being  the  conflict  between  the  parties,  it  becomes  necessary 
to  see  what  the  usage  is,  as  it  is  to  be  gathered  firom  the  statement 
of  the  case  before  us. 

Now,  on  turning  to  the  evidence  as  to  the  usage,  we  find  no 
trace  of  any  such  limited  or  qualified  usage  as  that  for  which  the 
plaintiff  contends,  or  of  any  such  indemnity  as  that  on  which  he 
insists.  On  the  contrary,  the  evidence  is  that,  when  the  nominee 
of  the  jobber  has  paid  the  price  of  the  shares,  all  further  liability 
on  the  part  of  the  jobber,  the  original  buyer,  is  at  an  end. 

The  sum  and  substance  of  the  usage,  as  we  collect  it,  after  a 
careful  consideration  of  the  statement  in  the  case,  may  be  thus 
stated : — ^It  appears  that,  in  transactions  between  members  of  the 
Stock-Exchange,  there  is  an  implied  understanding  that,  on  the 
purchase  of  stock,  the  jobber  shall  be  at  liberty  by  a  given  day, 
commonly  called  the  ".name  day,"  to  substitute,  if  he  is  able  to  do 
so,  another  party  or  parties  as  buyers,  and  so  relieve  himself  from 
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fnrther  liability  on  the  contract,  provided  that  such  party  or  parties 
~  be  persons  to  whom  the  seller  cannot  reasonably  except,  and  that 
such  party  or  parties  accept  the  transfer  of  the  shares  and  pay 
the  price  agreed  on  between  the  seller  and  the  jobber ;  in  other 
words,  become  the  buyers  of  the  shares  at  the  price  originally 
agreed  on. 

This  appears  to  us  to  be  the  true  statement  of  the  usage.     It 
was,  indeed,  contended  by  Mr.  Brown,  with  a  yiew  to  shew  that 
the  usage  was  an  xmreasonable  one,  and  therefore  not  binding  in 
the  absence  of  express  agreement,  or  on  any  one  not  being  a 
member  of  the  Stock-Exchange,  and  not  being  aware  of  the  usage, 
that  the  alleged  usage  was  that  the  jobber  was  to  be  at  liberty  to 
recede  from  the  contract  and  be  exonerated  from  all  further 
liability  in  respect  of  it,  on  giving  the  name  or  names  of  any  pro- 
posed transferee  or  transferees  prepared  to  pay  the  price,  though 
such  transferees  might  be  of  insufficient  ability  to  insure  to  the 
seller  the  performance  of  all  the  obligations  of  the  contract.    But 
we  are  of  opinion  that  the  statement  of  the  usage  in  the  case  must 
receive  a  reasonable  intendment,  and  be  understood  as  claiming  for 
the  jobber  a  right  to  transfer  the  contract,  and  claim  exemption 
from  liability  in  respect  of  it,  only  on  his  giving  the  name  of  a 
buyer  to  whom  the  seller  has  no  reasonable  ground  to  object.  And 
we  are  further  of  opinion,  from  the  particulars  of  tho  usage  as 
stated  in  the  case,  that  it  is  only  when  the  nominee  or  nominees  of 
the  jobber  have  paid  for  the  shares, — in  other  words,  have  accepted 
the  transfer,  and  placed  themselves  in  the  position  of  buyers,  and 
taken  upon  themselves  the  obligations  of  the  contract, — that  the 
jobber  is  held  to  be  released. 

The  usage  being  thus  ascertained,  the  result  appears  to  us  to  be 
fatal  to  the  plaintiff's  case.  On  the  part  of  the  plaintiff,  it  is 
assumed  that  the  right  of  a  jobber  purchasing  shares  under  the 
usage  is  limited  to  the  right  of  having  the  shares  transferred  to  his 
nominees ;  and,  starting  from  this  assumption,  it  is  contended,  as 
matter  of  law,  that  the  execution  of  the  transfer  to  such  nominees 
is  merely  a  fulfilment  of  the  contract  with  the  jobber,  and  creates 
no  privity  of  contract  with  the  transferee,  and  no  discharge  of  the 
jobber  from  the  obligations  of  the  contract.  But,  this  mode  of 
dealing  with  the  question  is  to  convert  into  matter  of  law  that 
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which  is  properly  matter  of  &ct.    If  it  turns  out  in  point  of  fact       1868 

that,  by  virtue  of  the  usage,  the  defendants  were  entitled,  on  pro-     Gbisbkll 

ducing  a  competent  buyer,  to  withdraw  from  all  the  obligations  of    bbiotov*. 

the  contract,  it  follows  that,  the  contract  having  been  founded  on 

the  usage,  as  the  defendants  have  produced  buyers  who  have 

paid  the  price  and  accepted  the  shares,  the  case  of  the  plaintiff 

fails. 

It  is,  however,  said,  as  a  reason  why  the  plaintiff  should  not  be 
bound  by  the  usage, — ^first,  that  the  usage  is  unreasonable,  inas* 
much  as  it  deprives  the  seller  of  his  hold  on  the  first  buyer,  the 
jobber,  a  known  and  responsible  person,  and  substitutes  for  the 
latter  a  party  who  may  be  unknown,  and  possibly  insufficient^ — 
and,  secondly,  that  the  plaintiff  was  not  aware  of  its  existence. 

As  regards  the  latter  position, — independently  of  the  question 
as  to  how  far  the  knowledge  of  the  plaintiff's  agents,  the  brokers, 
would  in  point  of  law  be  the  knowledge  of  the  plaintiff, — ^we 
should  be  prepared  to  draw  the  inference,  as  one  of  fact,  looking  to 
the  circumstance  of  the  plaintiff  having  accepted  the  nominees  of 
the  defendants,  having  received  the  price  from  them,  and  having 
executed  the  transfers  to  them,  without  any  reference  to  the 
defendants,  that  he  either  knew  of  the  usage  beforehand,  or  at  all 
events  was  made  aware  of  it  afterwards,  and,  having  become  aware 
of  it,  ratified  the  contract  as  made  by  his  agents.  It  is,  however, 
unnecessary,  in  the  view  we  take  of  the  case,  to  enter  further  into 
this  question. 

As  regards  the  alleged  unreasonableness  of  the  usage,  the  ground 
suggested  by  the  counsel  for  the  plaintiff  appears  to  us  altogether 
untenable.  There  can  be  nothing  unreasonable,  any  more  than 
unlawful,  in  a  person  to  whom  it  is  proposed  to  purchase  a  particular 
thing  saying,  **I  will  agree  to  buy,  provided  that,  if,  when  the  time 
for  completing  the  contract  arrives,  it  should  suit  me  to  substitute 
another  buyer,  able  and  willing  to  take  my  place  and  perform  the 
contract,  I  shall  be  at  liberty  to  do  so."  What  would  not  be  un- 
reasonable in  a  single  buyer,  would  not  be  so  in  a  class  of  persons 
dealing  in  a  particular  commodity ;  and  if,  from  a  long  series  of 
dealings,  a  habit  or  usage  of  always  dealing  on  such  an  under- 
standing, even  when  not  expressed,  should  become  established, 
such  a  usage  would  no  more  be  unreasonable  than  such  a  stipula- 
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1868       tion  would  be  if  introduced  expressly  into  each  particular  contract. 
Gbibsell     Besides,  a  usage  founded  on  the  general  convenience  of  all  parties 
BBI0TOVE.    ^^gc^g^  ^  A  particular  department  of  business,  can  never  be  said 
to  be  unreasonable. 

Now,  the  intervention  of  jobbers  in  these  transactions  is  obviously 
for  the  advantage  both  of  sellers  and  buyers,  who  are  thus  brought 
readily  into  contact  And  there  is  no  hardship  or  injustice  on  the 
seller  in  the  substitution  of  another  buyer.  All  that  the  seller 
desires  is,  to  find  a  customer  who  will  pay  the  price,  accept  the 
shares,  and  relieve  him  from  all  further  liability  in  respect  of 
them.  If  a  buyer  is  found  as  to  whom  the  seller  s  broker  is  satis- 
fied, the  seller  has  all  that  he  has  sought  for.  In  practice,  no 
seller  employing  a  broker  to  sell  stock  or  shares  for  him  thinks  of 
limiting  the  authority  of  the  broker  to  selling  exclusively  to  a 
jobber.  He  is  satisfied  with  the  buyer  whom  the  broker  finds  for 
him ;  and  for  the  obvious  reason  that  he  has  it  in  his  own  power, 
by  reasonable  diligence  on  the  part  of  himself  or  his  broker,  to 
protect  himself  against  loss.  He  need  not  part  with  his  shares  till 
the  price  is  paid  and  the  instrument  of  transfer  is  executed  by  the 
buyer.  He  may  insist  on  the  registration  of  the  shares  being  made 
in  the  name  of  the  new  buyer,  as  part  of  the  transaction.  On  the 
other  hand,  it  would  certainly  be  a  considerable  hardship  on  the 
jobber,  if,  for  the  small  profit  realized  on  the  re-sale  of  stock  or 
shares,  he  were  to  be  held  responsible  in  respect  of  any  non-fulfil- 
ment of  any  part  of  the  contract,  when  the  matter  had  passed  oat 
of  his  hands  by  the  seller  assenting  to  complete  the  transaction 
with  the  substituted  buyer,  or  for  loss  occasioned,  as  in  the  present 
instance,  by  the  laches  of  the  seller  in  parting  with  the  shares 
without  insisting  on  the  execution  of  the  transfer  by  the  party  to 
whom  he  transfers  them.  Far,  therefore,  from  being  unreasonable, 
the  usage  appears  to  us  to  be  fair  and  equitable  with  reference  to 
the  interests  of  all  parties  concerned. 

But  there  is  another  and  a  more  conclusive  answer  to  the 
objection  thus  urged  against  the  usaga  As  has  been  already 
pointed  out,  the  plaintiff,  in  taking  his  present  ground  of  action, 
admits  that  the  contract  on  which  he  sues  was  based  on  the  usage, 
of  which,  as  he  alleges,  the  right  of  indemnity  claimed  constitutes 
a  part.    But,  the  plaintiff,  if  he  adopts  the  usage  as  formiug  part 
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of  the  contract,  must  take  it  in  its  entirety, — for  better  or  worse :        1868 
he  cannot  claim  the  benefit  of  it  so  far  as  it  suits  his  purpose,  and     Gbibbbll 
reject  the  rest.    He  is  in  this  dilemma :  either  he  must  take  his    bbibtowk. 
stand  on  the  contract  of  sale  independently  of  the  usage, — in  which 
case,  having  parted  with  the  shares  for  a  price,  he  would  be  imable 
to  perform  his  part  of  the  contract  in  transferring  them  to  the 
defendants ;  or  he  must  take  the  contract  as  incorporating  the 
usage, — ^in  which  case,  by  the  eflfect  of  the  usage,  having  accepted 
the  price  of  the  shares  from  the  transferees,  he  has  released  the 
defendants. 

There  is  another  view  of  the  case,  to  which  it  seems  to  us  sufScient 
prominence  has  scarcely  been  given,  and  which  is  equally  fatal 
to  the  plaintiff's  claim.  It  is  necessary  to  consider,  as  lying  at  the 
very  foundation  of  the  case,  what  was  the  contract  to  which  the 
defendant  assented  to  become  bound ;  for,  however  unreasonable 
the  terms  on  which  a  contracting  party  may  insist,  he  cannot  be 
bound  by  a  contract  except  so  far  as  he  has  assented  and  agreed  to 
its  terms.  The  plaintiff  may  have  known  nothing  of  the  usage  of 
the  Stock-Exchange ;  his  broker  may  have  acted  contrary  to  or 
exceeded  his  authority;  the  contract  may  have  been  one  which  the 
plaintiff,  if  so  minded,  might  have  been  justified  in  repudiating : 
but,  when  the  contract  is  sought  to  be  enforced  against  the  de- 
fendants, their  liability  can  only  be  carried  to  the  extent  to  which 
they  consented  to  be  bound.  Now,  it  is  not  denied,  and  must  be 
taken  as  an  admitted  fact,  that  the  plaintiff's  brokers  and  the  de- 
fendants dealt  with  one  another  and  entered  into  this  contract  on 
the  footing  of  the  usage  in  force  on  the  Stock-Exchange.  The 
defendants  can  therefore  only  be  bound  by  the  contract  as  qualified 
by  the  usage :  they  are  entitled  to  any  immunity  which  the  usage 
affords ;  and  the  extent  of  their  liability  must  be  determined  by 
reference  to  the  usage. 

Now,  according  to  the  usage,  as  stated  in  the  case,  the  defend- 
ants were  only  bound  to  find  a  party  or  parties  able  and  willing  to 
stand  in  their  place  and  discharge  the  obligations  of  their  contrac^t, 
or,  in  the  alternative,  to  fulfil  the  contract  themselves.  But  the 
first  of  these  alternatives  the  defendants  have  in  fact  performed. 
They  have  found  parties  able  to  perform  the  contract,  and  who,  by 
accepting  the  transfers,  have  assented  to  stand  in  the  position  of 
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buyers,  and  have  bound  themselves  to  the  performance  of  all  tlie 
remaining  obligations  of  the  contract.  While,  therefore,  we  agree 
that  the  defendants  would  not  have  satisfied  the  exigency  of  tlie 
contract,  as  qualified  by  the  usage,  by  merely  giving  the  names 
of  parties  able  to  carry  out  the  contract,  unless  those  parties  had 
placed  themselves  under  the  same  obligations  as  they  themselves 
were  under ;  yet,  as  soon  as  they  produced  persons  who  paid  the 
price  and  accepted  the  transfers,  and  thereby  took  upon  themselves 
the  ulterior  liabilities  of  the  contract,  they  had  done  all  which 
according  to  the  contract  they  undertook  to  do. 

If,  then,  the  case  had  rested  here,  and  all  that  appeared  had 
been  tliat  the  defendants  had  tendered  parties  able  and  willing  tn 
pay  for  and  accept  the  shares,  we  should  have  been  prepared  to 
hold  that  the  defendants  had  satisfied  the  contract  they  had 
entered  into,  and  were  exonerated  from  further  hability.  But,  in 
the  present  instance,  the  case  is  infinitely  stronger  in  their  favour : 
for,  it  appears  that,  on  receiving  the  names  of  the  proposed  sxil>- 
vendees,  according  to  the  accustomed  course,  the  plaintiff's  brokers 
prepared  transfers  to  the  proposed  nominees,  got  those  transfers 
so  filled  up  executed  by  the  plaintiff,  received  the  price  from 
the  brokers  of  the  transferees,  and  thereupon  handed  over  the 
transfers. 

Now,  by  so  doing,  it  is  obvious  that  the  plaintiff  has  for  evor 
deprived  himself  of  the  power  of  transferring  the  shares  to  the 
defendants :  yet  it  was  in  consideration  of  having  the  property  in 
the  shares,  which  must  always  be  assumed  to  have  some  value, 
conveyed  to  them,  in  the  event  of  their  nominees  not  fulfilling 
their  obligations  as  buyers,  that  the  defendants  assented  to  be 
bound  to  the  obligations  of  the  contract.  When,  therefore,  the 
plaintiff  has  by  his  own  act  put  it  out  of  his  power  to  give  to  the 
defendants  the  consideration  which  formed  the  basis  of  the  con- 
tract, and  has  transferred  that  benefit  to  another,  it  would  ob- 
viously be  unreasonable  and  unjust  that  he  should  be  at  liberty 
to  enforce  the  obligations  the  consideration  for  which  entirely 
fails. 

It  is  said,  indeed,  on  behalf  of  the  plaintiff,  that,  in  transferring 
the  shares  to  the  nominees  of  the  defendants,  the  plaintiff  has  only 
acted  on  the  original  contract  with  the  defendants,  to  transfer  the 
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shares  to  such  persons  as  they  should  appoint ;  leaving  them  re-  1868 
sponsible  for  the  performance  by  the  transferees  of  all  the  obliga-  anym^tt.  ~ 
tions  of  the  buyers.  In  this  view  we  are  unable  to  concur.  In 
our  opinion,  the  contract,  as  interpreted  by  the  usage,  was,  that 
the  defendants,  the  first  buyers,  were  to  be  at  liberty  to  transfer 
the  contract,  with  all  its  rights  and  obligations,  to  any  sufficient 
buyers  who  would  take  it  upon  them  with  edl  its  incidents.  When, 
tlierefore,  the  seller  adopted  the  substituted  parties  as  the  buyers, 
and  the  price  was  paid  by  the  one  and  the  property  transferred  by 
the  other,  a  contract  and  the  relation  of  vendor  and  vendees 
immediately  arose  between  them.  In  this  view  alone  could  the 
seller  be  entitled  to  a  specific  performance  of  the  contract  by  the 
transferees,  in  the  execution  of  the  transfers,  and  a  registration  of 
the  shares,  or  an  indemnity  in  respect  of  calls, — a  right  which  was 
held  to  exist  by  the  Court  of  Appeal  in  Equity,  in  Ireland,  in  the 
case  of  Sheppard  v.  Murphy  (1),  the  circumstances  of  which  were 
precisely  similar  to  the  present^ — a  right  which  it  seems  impossible 
to  doubt  the  seller  would  have  against  the  transferees  under  the 
circumstances,  and  as  to  which  it  is  only  necessary  to  say  that  we 
entirely  concur  in  the  reasoning  and  conclusion  of  Lord  Justice 
Christian  in  the  case  referred  to,  to  which  it  seems  to  us  impos- 
sible to  add  anything  with  advantage. 

But,  assuming  even  that  the  view  of  the  original  contract  con- 
tended for  on  the  part  of  the  plaintifi^  is  correct,  and  that  the 
defendants,  the  intermediate  buyers,  were  bound  to  indemnify  the 
seller  against  any  loss  by  reason  of  the  non-performance  by  the 
ultimate  buyers  of  any  part  of  the  contract,  still  this,  like  any 
other  contract  of  indemnity,  can  only  attach  where  the  position  of 
the  party  against  whom  it  is  sought  to  be  enforced  has  not  been 
unnecessarily  deteriorated  by  the  acts  or  laches  of  the  party  who 
seeks  to  enforce  it. 

Now,  here,  the  plaintiflT,  by  parting  with  the  property  in  the 
shares,  has  obviously  deprived  the  defendants  of  the  alternative  to 
which  they  were  undoubtedly  entitled,  of  themselves  taking  the 
shares  and  performing  the  contract.  He  has  by  his  own  laches,  in 
parting  with  the  transfers  without  insisting  on  the  execution  of 
them  by  the  transferees,  enabled  the  latter  to  obtain  an  advantage 

(1)  16  W.  R.  948. 
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to  which  they  were  not  entitled,  by  enabling  them  to  acquire  a 
property  in  the  shares  without  fulfilling  the  obligations  which 
ought  in  the  ordinary  course  of  dealing  to  have  accompanied  the 
transfer, — an  undue  advantage  as  against  the  defendants  as  well 
as  against  the  seller,  inasmuch  as  it  took  from  the  transferees 
the  motives  for  fulfilling  the  ulterior  obligations  of  the  contract. 
It  is  by  the  act  of  the  plaintiff  himself  that  the  state  of  cir- 
cumstances of  which  he  complains  has  been  brought  about, — a 
state  of  circumstances  to  which,  as  it  seems  to  us,  the  implied  in- 
demnity relied  on  can  by  no  reasonable  intendment  be  held  to 
apply. 

In  no  point  of  view,  therefore,  in  which  the  case  can  be  looked 
at,  can,  in  our  opinion,  the  decision  of  the  Court  below  be  upheld  ; 
and  our  judgment,  therefore,  reversing  that  of  the  Court  of  Common 
Pleas,  must  be  for  the  defendants. 


^^'f.l 


V  :•  I 


Kelly,  C.B.  I  am  desirous  of  adding  a  few  words  to  the  judg- 
ment of  the  Lord  Chief  Justice,  in  every  part  of  which  I  entirely 
concur.  The  observation  I  wish  to  make  is,  that,  when  the  prac- 
tical effect  of  this  usage  or  mode  of  dealing  on  the  Stock-Exchange 
comes  to  be  considered,  it  will  be  found  that  there  is  no  hardship 
or  injustice  in  it  as  regards  the  interests  of  the  public,  but  the  con- 
trary. In  the  great  majority  of  transactions  which  occur,  the  sol- 
vency or  responsibility  of  the  nominee  or  ultimate  buyer  is  a  matter 
of  indifference  to  the  seller ;  for,  when  the  settling-day  arrives,  the 
seller  transfers,  and  the  buyer  pays  the  price,  or,  if  he  make  default, 
it  is  at  once  paid  by  the  jobber  or  the  purchaser's  broker,  and  the 
transaction  is  closed.  It  is  only  upon  a  sale  of  shares  in  a  joint- 
stock  company  with  an  unpaid-up  capital,  and  of  which  the  sol- 
vency is  doubtful,  or  which  (as  was  the  case  with  Overend,  Gumey, 
&  Co.,  at  the  time  of  the  contract  in  question,)  has  actually  stopped 
payment,  that  it  concerns  the  seller  to  ascertain  that  the  ultimate 
buyer  is  a  responsible  man.  This  he  has  an  opportunity  of  doinrr, 
under  the  regulations  of  the  Stock-Exchange ;  and  surely  there  is 
nothing  unreasonable  or  unjust  in  subjecting  to  whatever  degree  of 
trouble  and  risk  may  attend  such  a  transaction  the  seller  of  shares 
which  are  often  worse  than  valueless,  which  he  is  glad  to  part  with 
at  an  almost  nominal  price,  or  at  a  premium  paid  to  the  buyer  for 
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taking  them,  and  which  have  become  the  symbols,  not  of  a  title  to        1868 
profits  and  dividends,  but  of  a  liability  to  losses  and  calls.  Gsibbkll  " 

On  the  other  hand,  this  practice  affords  to  the  public  the  very  B^igJij^ni 
great  advantage  of  being  enabled,  by  means  of  a  stock-broker  and 
a  jobber,  to  buy  or  to  sell  at  any  moment  any  quantity  of  stock  or 
any  number  of  any  description  of  shares  at  the  market-price  of  the 
day,  and  concluding  the  transaction,  at  the  latest,  on  the  settling- 
day  :  whereas,  without  such  a  practice,  every  one  having  any  given 
amount  of  stock,  English,  foreign,  or  colonial,  or  of  debentures  or 
shares  in  railways  or  other  joint-stock  companies,  to  buy  or  to 
sell,  must  wait  until  a  seller  or  a  buyer  could  be  found  to  sell  or 
to  buy  the  exact  quantity  of  stock  or  of  shares  which  is  to  bo 
parted  with  or  acquired, — a  state  of  things  which  in  this  country, 
where  some  hundreds  of  these  purchases  and  sales  are  effected 
every  day,  would  be  found  intolerable,  and  would  speedily  demand 
a  remedy,  than  which  no  better  could  be  devised  than  this  practice 
so  long  established,  and  which  has  never  until  now  been  called  in 
question. 

Bramwell,  Chaknell,  and  Pigott,  BB.,  and  Lush,  J.,  con- 
curred. 

Judgment  for  the  defendwnis.  (1) 

Attorneys  for  plaintiff:  Ebpffood  &  Son. 

Attorneys  for  defendants :  Lewis,  Mimns,  Nunn,  &  Longden. 


(1)  The  rules  of  the  Stock-Exchange  material  to  the  case,  are  as  follows  : — 
Fulfilment  of  Bargains — Legal  Proceedings, 

49.  The  Stock-Exchange  does  not  recognize  in  its  dealings  any  other  parties 
than  its  own  members ;  every  bargain,  therefore,  whether  for  account  of  tho 
member  effecting  it,  or  for  account  of  a  principal,  must  be  fulfilled  according  to 
the  regulations  and  usages  of  the  house ;  and  should  a  principal,  without  the 
consent  of  the  Committee,  attempt  to  enforce  by  law  a  claim  against  a  member 
of  the  Stock-Exchange,  the  Coumiittee  will  decide  as  to  the  liability  of  the 
broker  or  agent  of  such  principal  for  any  cost  or  damages  incurred  in  consequence 
of  legal  proceedings. 

61.  No  member  shall  attempt  to  enforce  by  law  a  claim  arising  out  of  Stock- 
Exchange  transactions  against  a  member  or  defaulter,  or  against  the  principal  of 
a  member  or  defaulter,  without  the  consent  of  such  member,  of  the  tmstees  of 
the  defaulter,  or  of  the  Committee.  • 
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Bule$  appUeatle  to  EngiUh  Stocky  and  Share*  qf  PtMie  Companiea, 

79.  A  member  haying  sold  stock,  or  other  secarities,  and  transferred  or  delivered 
the  same  aooording  to  the  tickets  or  directioDS  given  him  by  the  buyer,  has  a 
right  to  demand  payment  of  such  buyer;  and  in  case  the  seller  apply  to  the 
member  whose  name  is  on  the  ticket,  and  is  either  refused  payment,  or  receives  a 
cheque  which  is  dishonoured,  the  buyer  shall  make  immediate  payment 

81.  Baigains  in  shares  or  stock,  when  no  time  is  specified,  and  bargains  made 
before  twelve  o'clock  on  name  days,  shall  be  considered  to  be  made  for  the  exiating 
account. 

82.  The  Committee  will  not  take  cognizance  of  any  bargain  in  stocks  or  ahares 
effected  for  a  period  beyond  the  end  of  the  ensuing  two  accounts. 

83.  An  offisr  to  buy  or  sell  an  amount  of  shares  or  stock  at  a  price  named  is 
binding  as  to  any  part  thereof  that  may  be  a  marketable  quantity ;  and  an  offer 
to  buy  or  sell  shares  or  stock,  when  no  amount  is  named,  is  binding  to  the  amount 
of  ten  shares,  if  in  value  under  500?.,  or  a  number  not  exceeding  in  value  that 
sum,  or  to  the  amount  of  lOOOf.  stock. 

84.  The  seller  of  registered  shares  or  stock  is  responsible  for  the  genuineness 
and  regularity  of  all  documents  delivered,  and  for  such  dividends  as  may  be 
received,  tmtil  reasonable  time  has  been  allowed  to  the  buyer  to  execute  and  duly 
lodge  such  documents  for  verification  and  registration.  When  the  buyer  shall 
have  obtained  an  official  certificate  of  the  registration  of  such  stock  or  shares,  the 
Committee  will  not  (unless  bad  faith  is  alleged  against  the  seller)  take  cognizance 
of  any  subsequent  dispute  as  to  title  until  the  l^al  issue  has  been  decided  between 
the  buyer  and  the  company,  the  reasonable  expenses  of  which  legal  proceedings 
shall  be  borne  by  the  seller. 

85.  The  Committee  will  not  (except  under  special  circumstances)  interfere  in 
any  question  arising  from  the  delivery  of  shares,  stock,  bonds,  or  debentures  in 
blank  transfer. 

86.  When  shares  of  railway  or  other  companies  have  been  converted  into  con- 
solidated stock,  and  are  so  quoted  in  the  authorized  list,  buyers  are  required  to 
pass  names  for  stock,  and  not  for  shares. 

87.  The  buyer  of  stock,  shares,  bonds,  or  debentures  shall  pass  a  ticket  for  the 
same  at  a  marketable  price,  containing  the  names  and  address  of  the  buyer  in 
full,  before  twelve  o'clock  on  the  name-day,  either  in  the  Stock-Exchange  or  at 
the  office  of  the  seller;  and  in  the  event  of  his  not  doing  so,  should  the  stock , 
shares,  bonds,  or  debentures  be  sold  out,  the  loss  (if  any)  shall  fall  upon  him ;  it 
is  therefore  required,  if  the  ticket  should  not  be  passed  before  twelve  o'clock,  that 
the  person  taking  it  should  certify  the  same  on  the  back  thereof.  The  time  for 
selling  out  shall  be  from  half-past  two  to  three  o'clock.  If  the  ticket  be  regularly 
passed  before  twelve  o'clock,  the  person  holding  it  at  two  o'clock  shall  be  res|x>n* 
sible  for  the  loss  occasioned  by  selling  out  on  that  day ;  but  should  the  stock  or 
shares  not  be  sold  out  until  the  following  day,  then  the  person  who  held  the 
ticket  at  three  o'clock  on  the  preceding  day  shall  be  liable.  When  the  name  day 
is  fixed  for  a  Saturday,  the  time  of  selling  out  shall  be  from  half-past  twelve  to 
one  o'clock,  and  the  person  holding  the  ticket  at  half-pest  twelve  o'clock  shall  be 
liable.  Every  person  passing  a  ticket  is  required  to  write  on  the  back  of  the 
ticket  the  name  of  the  member  to  whom  it  is  passed.  A  member  dividing  a 
ticket  shallrctain  the  original  ticket,  that  Access  may  be  had  to  it  should  any 
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portion  of  the  shares  have  been  sold  out;  and  the  member  who  has  passed  on  the 
original  ticket  shall  be  required  to  trace  it,  in  the  event  of  any  portion  of  the  ' 
stock  or  shares  having  been  sold  out.  Tickets  may  be  left  at  the  office  of  the 
aeller  up  to  one  o'clock  on  name-days.  Every  person  who  receives  a  ticket  "  after 
two  o*clock,  or  after  three,'*  on  the  same  day,  shall  notify  the  name  on  the  back 
of  the  ticket,  by  drawing  a  line,  or  otherwise,  in  order  to  facilitate  the  tracing, 
when  shares  are  sold  out ;  and  any  person  neglecting  to  do  so  will  be  held  respon- 
sible for  any  loss  that  may  be  incurred. 

88.  A  member  who  makes  an  alteration  in  a  transfer  ticket  for  stock  or  shares, 
or  improperly  detains  the  same,  shall  make  good  any  loss  that  may  occur  thereby. 

89.  The  seller  of  shares  or  stock  shall  cause  the  same  to  be  transferred  at  the 
price  marked  upon  the  ticket  given  him  by  the  buyer ;  but  the  seller  shall  not  be 
compelled  to  take  a  ticket  at  a  price  not  quoted  in  the  authorized  list  during  the 
account,  unless  the  bargain  represented  by  such  ticket  shall  have  been  made 
within  the  two  preceding  accounts. 

90.  The  seller  may,  previous  to  delivery,  pay  any  call  made  on  registered  shares, 
although  not  due,  and  claim  the  same  of  the  buyer. 

91.  The  buyer  of  transferable  shares  or  stock  shall  pay  the  ad  valorem  duty, 
and  all  expenses  attending  the  conveyance  of  the  same ;  and  shall  state  on  the 
ticket  the  amounts  in  which  he  may  desire  to  have  the  shares  or  stock  transferred 
(provided  no  such  amounts  require  a  higher  stamp  than  91,  15s.),  and  the  seller 
shall  pay  any  increased  expense  caused  by  the  sub-division  of  a  ticket.  Split 
tickets  must  bear  the  name  of  the  original  buyer. 

92.  The  buyer  of  shares  or  stock  shall,  in  the  event  of  his  ticket  being  divided, 
pay  for  any  portion  which  may  be  presented,  provided  the  number  be  not  less 
than  ten  shares,  or  the  value  less  than  2002. 

93.  The  buyer  of  stock  or  shares  may  refuse  to  pay  for  a  transfer  unaccompanied 
by  coupons  or  certificates,  unless  it  be  certified  thereon  officially  that  the  coupons 
or  certificates  are  at  the  office  of  the  company.  But  if  the  transfer  presented  be 
perfect  in  all  other  respects,  the  stock  or  shares  must  not  be  bought  in  until 
reasonable  time  has  been  allowed  to  the  seller  to  obtain  the  verification  required. 
If  the  seller  have  a  larger  coupon  than  the  amount  of  stock  conveyed,  or  only  one 
coupon,  representing  stock  conveyed  by  two  or  more  transfers,  the  coupon  may  be 
deposited  with  the  secretary  of  the  share  and  loan  department  of  the  Stock- 
Exchange,  who  shall  forward  it  to  the  office  of  the  company,  and  certify  to  that 
effect  on  the  transfers,  which  shall  then  be  a  valid  delivery.  No  person  is  to  look 
to  the  Managers  or  Committee  of  the  Stock-Exchange  as  being  liable  for  the  due  or 
accurate  performance  of  those  duties,  the  Managers  and  Committee  holding  them- 
selves, and  being  held,  entirely  irresponsible  in  respect  of  the  execution,  or  of  any 
mis-execution,  or  non-execution,  of  the  duties  in  question. 

94.  The  buyer  is  entitled  to  new  stock  or  shares  issued  in  right  of  old,  provided 
that,  within  reasonable  time,  he  specially  claim  the  same,  in  writing,  from  the  seller. 
Claims  should  be  entered  as  bargains,  and  as  such  be  checked  in  the  usual  manner. 
When  practicable,  claims  are  required  to  be  settled  by  letters  of  renunciation,  but 
if  not  practicable,  and  there  be  sufficient  time  for  registration,  the  seller  may, 
after  due  notice,  require  the  buyer  to  complete  the  bargain  in  old  stock  or  shares. 
If  the  new  stock  or  shares  cannot  be  obtained  by  letters  of  renunciation,  or  by 
the  transfer  of  the  old,  the  Committee  will  fix  a  price  at  which  the  same  shall  bo 
.temporarily  settled,  and  which  amount  may  be  deducted  by  tho  buyer  from  tho 
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purchase-money  of  the  old  stock  or  shares,  until  the  special  settlement.     T: 
Committee  will  not  entertain  any  dispute  relating  to  unchecked  claims,  unless 
hrought  before  them  within  ten  days  after  the  special  settling  day. 

95.  A  member  not  refusing  an  antedated  ticket,  when  tendered  as  such,  tjLke> 
it  with  all  its  liabilities;  but  if  it  be  passed  as  an  ordinary  ticket,  the  liabilitit-s 
remain  with  the  member  putting  such  ticket  again  into  circulation ;  and  any 
person  holding  an  undated  ticket  shall  not  be  liable  for  any  loss  arising  from  il  e 
shares  or  stock  having  been  bought  in,  if  such  ticket  had  not  been  ten  days  in 
his  possession. 

96.  A  member  who  shall  allow  two  clear  days  to  elapse,  without  availing  him- 
self of  his  right  to  sell  out  shares  or  stock,  shall  release  the  buyer  from  all  k>> 
caused  by  the  failure  of  any  person,  through  whose  default  the  ticket  was  not 
passed;  and  if  the  stock  or  shares  be  not  delivered  within  fifteen  clear  days,  the 
issuer  of  the  ticket  shall  alone  remain  responsible. 

97.  When  stock  or  shares  are  sold  out,  if  a  ticket  be  not  given  within  half  an 
hour  after  the  time  of  sale,  the  transfer  may  be  made  into  the  name  of  the  buyer, 
and  if  a  name  is  guaranteed,  the  rule  shall  apply  as  if  the  stock  or  shares  had 
been  actually  sold  out. 

98.  Registered  shares,  or  stock,  if  not  delivered  within  ten  days,  may  be  bought 
in  against  the  seller,  at  or  after  twelve  o'clock  on  the  eleventh  day  after  the  date 
of  the  ticket,  and  all  loss  incurred  thereby  shall  bo  paid  by  him.  The  broker 
employed  to  buy  in  the  shares  is  required  to  give  one  hour's  public  notice  before 
proceeding  to  make  such  purchase,  and  if  the  purchase  be  not  made  or  attempted 
within  half  an  hour  after  the  expiration  of  the  time  fixed,  the  notice  shall  be  can- 
celled. Shares  or  stock  thus  bought  in,  and  not  delivered  by  one  o'clock  on  the 
following  day,  may  be  repurchased  for  immediate  delivery  without  further  notice, 
and  the  loss,  if  any,  shall  be  paid  by  the  member  causing  such  repurchase. 

99.  A  member,  who  shall  allow  fifteen  clear  days  from  the  date  of  the  ticket  to 
elapse,  without  baying  in,  or  attempting  to  buy  in,  registered  shares  or  stock, 
shall  release  the  seller  from  all  loss,  caused  by  the  failure  of  any  member,  through 
whose  default  the  shares  or  stock  were  not  delivered,  unless  such  right  has  been 
waived  at  the  request,  or  with  the  consent  of  the  seller.  The  right  to  bu^'  in 
shares  or  stock  is  limited  to  the  original  buyer,  whether  the  name  of  the  first  buyer 
or  that  of  any  other  member  is  placed  on  the  ticket  to  pay ;  but  in  order  to 
identify  the  original  ticket,  the  name  into  which  the  stock  or  shares  are  to  be 
transferred  must  be  stated  on  the  order  given  to  the  broker  employed  to  buy  in, 
to  whom  holders  of  over-due  tickets  may  apply. 

100.  On  the  day  previous  to,  and  on  the  name-day  of  every  settling-day  in 
securities  deliverable  by  transfer,  the  clerk  of  the  house  shall,  at  twelve  o'clock, 
fix  the  making-up  prices  for  such  securities  at  the  actual  market  prices,  and  no 
making  up  shall  be  binding  unless  at  such  fixed  prices.  On  name-days  the  clerk 
of  the  stock  and  share  market  shall  (with  the  concurrence,  if  necessary,  of  a  mem- 
ber of  the  Committee)  fix  the  prices  of  shares  at  three  o'clock  (or  on  Saturdays  at 
one  o'clock),  at  which  prices  unsettled  accounts  shall  be  temporarily  made  up,  and 
the  differences  paid  in  the  usual  way. 

101.  No  person  shall  be  required  to  pay  for  registered  shares  or  stock  presents: 
after  half-past  two  o'clock  ;  or  after  one  o'clock  on  Saturdays, 
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BEARDMAN  v.  WILSON.  1868 

Abo.  5. 


Landlord  and  Tenant — Underlease  of  the  whole  Term — Assignment, 

An  underlease  of  the  whole  term  amounts  to  an  assignment. 

Action  by  A.,  the  assignee  of  the  reversion  of  a  lease  on  a  covenant  to  re- 
pair. The  defendant  was  the  representative  of  W.,  who  was  an  assignee  of 
the  lease,  and  had  made  an  underlease  ending  at  the  same  date  as  the  original 
term: — 

Beld,  that  the  underlease  amounted  to  an  assignment,  and  that  A.  was  not 
entitled  to  recover. 

Pollock  V.  Stacy  (9  Q.  B.  1033),  considered. 

This  was  an  action  by  the  assignee  of  the  reversion  of  a  lease 
on  a  covenant  to  repair. 

At  the  trial  before  Byles,  J.,  at  the  sittings  in  London  after 
Trinity  Term,  the  plaintiff  proved  his  title  and  the  making  of 
the  lease,  and  that  in  1829  the  legal  owners  of  the  term  were  two 
brothers  named  Wilson,  and  that  the  defendant  was  their  repre- 
sentative. The  defendant  proved  that  in  1829  the  Wilsons 
executed  a  deed  which  was  in  form  an  underlease  of  the  pro- 
perty, but  which  was  for  a  term  expiring  at  the  same  date  as  the 
original  term.  A  verdict  was  thereupon  entered  for  the  de- 
fendant, with  leave  to  move  to  enter  it  for  the  plaintiff. 

Pdllach,  Q.O.,  moved  accordingly.  The  question  in  this  case  is 
whether  an  underlease  for  the  whole  of  the  residue  of  the  original 
term  necessarily  amounts  to  an  assignment.  In  1  Smith's  Leading 
Gases,  p.  86, 6th  ed.,  it  is  said  that  this  question  cannot  be  considered 
settled ;  and  in  PoUook  v.  Stacy  (1),  which  is  the  last  decision  on 
the  subject,  it  was  held,  upholding  PouUney  v.  Holmes  (2),  that  the 
relation  of  landlord  and  tenant  may  be  created  by  a  lease  of  all 
the  lessor's  interest. 

[Byles  J.  In  that  case  the  estate  was  one  which  could  only 
pass  by  deed,  and  therefore  the  transaction  between  the  parties 
could  only  operate  as  a  demise,  or  not  at  all.] 

In  Barrett  v.  Bolph  (3),  though  a  different  opinion  was  expressed, 
there  was  no  decision. 

(1)  9  Q.  B.  1033.  (2)  1  Str.  405.  (3)  14  M.  &  W.  348. 
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BoviLLy  C. J.    I  am  of  opinion  that  there  onght  to  be  no  rule. 
As  far  back  as  the  year  1818,  it  was  held  in  Parmenter   r. 
Wdber  (1)  that  where  a  lessee  underlets  for  the  whole  residue  of 
the  term,  it  amounts  to  an  assignment,  and  it  was  there  treated  as 
established  law.     In  a  note  to  Shepherd's  Touchstone,  p.  266, 
8th  edition,  the  law  is  stated  in  the  same  way,  and  it  is  in  a<s 
cordance  with  the  usual  practice  of  oonveyancers.    In  WoBasUm 
y.  HakeunU  (2)  the  same  question  again  arose,  the  underlease  in 
that  case  being  for  a  term  exceeding  that  of  the  original  lease ; 
and  after  taking  time  to  consider,  Tindal,  C. J.,  delivering  the  judg- 
ment of  the  court,  said  '*  the  only  question  therefore  is  whether, 
if  a  lessee  for  ninety-nine  years  demises  for  a  longer  term,  such 
demise  operates  in  law  as  an  assignment;  and  we  entertain  no 
doubt  but  that  for  a  very  long  period  the  law  has  been  held  that  it 
has  such  operation,  and  may  be  so  treated  in  pleading."     I  think, 
therefore,  the  matter  must  be  considered  to  be  settled.    No  doubt 
the  question  was  sought  to  be  in  some  degree  raised  in  PoBoek  v. 
Stacy  (3),  but  there  the  action  was  brought  for  use  and  occupa- 
tion, and  it  was  not  necessary  that  there  should  have  been  any 
actual  demise  or  assignment.     The  only  question  was  whether  the 
person  in  occupation  was  liable  to  pay  rent    There  was  no  deed 
in  that  case  which  could  act  as  an  assignment^  and  the  court  say 
'*The  parties  intended  to  contract  the  relation  of  landlord  and 
tenant.    This  they  were  at  liberty  to  do  by  law ;  and  we  there- 
fore carry  their  lawful  intentions  into  effect."     The  case  was 
decided  on  its  special  circumstances,  and  is  no  authority  in  support 
of  Mr.  Pollock's  contention. 

Btles,  J.  I  am  of  the  same  opinion.  I  have  always  under- 
stood that  an  underlease  of  the  whole  term,  though  in  form  a 
lease,  acts  as  an  assignment,  at  least  in  the  case  where  it  can  act 
as  an  assignment.  The  question  what  its  effect  is  where  it  cannot, 
does  not  arise  in  this  case ;  when  it  does,  it  may  be  necessary  to 
consider  further  the  case  of  PoUock  v.  Stacy.  (3) 

Eeatiko,  J.  I  am  of  the  same  opinion.  The  facts  in  PoUock 
V.  Stacy  (3)  were  very  peculiar,  and  it  is  not  necessary  therefore 

(n  8  Taunt.  593.  (2)  3  Man.  &  G.  297.  (3)  9  Q.  B.  1033. 
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to  ovemile  it  in  arriving  at  our  judgment  in  this  case.    If,  how-       1868 

ever,  it  really  decided  what  Mr.  Pollock  contends  that  it  does,  I    T^^A^nwAw" 

should  not  be  prepared  to  follow  it.  Wilbok 

Bvie  refused. 

;    Attorneys  for  plaintiff:  Sutton  &  Ommanney. 


THE  CONSERVATORS  OF  THE  RIVER  THAMES  v.  THE  VICTORIA        Nv:  U. 
STATION  AND  PIMLICO  RAILWAY  COMPANY.  

Bailway  Company:  Compenaationfor  Lands  taken  under  the  Lands  Clauses  Ccn-- 
sdidatum  Act,  1845  (8  c£;  9  Vict.  e.  18),  s.  eS^Conservators  of  the  Thames : 
Oumership  qf  the  Soil  of  the  Bed  and  Foreshore, 

A  railway  company  were  impowered  by  their  special  act,  which  incorporated 
the  Lands  Clauses  Consolidation  Act,  1845,  to  build  a  bridge  for  canying  their 
railway  across  the  Thames,  but  were  not  to  commence  the  work  until  they  had 
submitted  plans  to,  and  obtained  the  consent  in  writing  of,  the  conservators  of  the 
Thames,  in  whom  by  a  prior  act  of  parliament  the  bed  of  the  river  and  foreshore 
were  vested ;  and  who  were  impowered  to  grant  licenses  for  making  embankments, 
docks,  or  jetties,  on  payment  of  a  reasonable  consideration,  to  be  settled  by  a  com- 
petent person,  one- third  of  which  wka  to  be  paid  over  to  the  Crown.  In  the  plans 
and  books  of  reference  deponted  by  the  company  pursuant  to  the  Standing  Orders, 
the  portions  of  the  bed  of  the  river  and  foreshore  on  which  it  was  proposed  to  build 
the  piers  and  abutments  of  the  bridge  were  marked  out,  and  the  conservators  were 
described  as  being  the  owners  thereof.  The  company  having  obtained  the  consent 
of  the  conservators,  and  built  their  bridge : — 

Held,  that  the  conservators,  as  owners  of  the  soil,  were,  notwithstanding  their 
consent  to  the  building  of  the  bridge,  entitled  to  compensation  for  the  land  taken ; 
and  that  the  proper  mode  of  proceeding  for  the  recovery  thereof  was  under  s.  68  of 
the  Lands  Clauses  Consolidation  Act,  1845. 

The  declaration  stated  that  theretofore  and  after  the  passing  of 
the  Victoria  Station  and  Pimlico  Bailway  Act,  1858  (1)^  the  plaintiffs 
were  possessed  of  an  estate  greater  than  as  tenants  from  year  to 
year,  to  wit,  in  fee-simple,  of  certain  lands  and  hereditaments^  with 
their  appurtenances,  being  the  lands  and  hereditaments  in  the 
award  thereinafter  set  forth  mentioned,  which  the  defendants^  in 
exercise  of  the  powers  contained  in  the  said  act  and  the  other  acte 
incorporated  therewith,  had  taken  for  and  injuriously  affected  by 
the  execution  of  the  works  which  by  the  said  act  tho  defendante 
were  authorized  to  make ;  by  reason  whereof  the  plaintifiB  mietained 
(1)  21  &  22  Vict  c.  cxTiii. 
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188S  and  would  gnstain  damage  for  which  they  were  Kttd 
'TnAMtM  claim  and  be  paid  compensatioo  by  the  defendants.  It 
CoatsiivATviw  ^^  i^  allego,  tbat  the  plaintiffs  ^rare  thi^  defi^ndantg  tiol 
uaturc  of  their  claim,  demaDtling  20ij/.,  and  rcqiiiriii| 
appoint  on  aiiitmtor ;  that  arbitjntore  were  appointed 
by  tiieir  award  tlioy  fuund  that  Uie  amount  uf  cotnpd 
which  the  conaerratoTS  wore  entitled  for  and  io  n^^jiei't  c* 
pany  having  entcriKl  upon  and  taken,  diiniagt<i,  and 
affected  the  said  lands  and  hereditameuta,  being  poirlic 
bed  and  soil  of  the  river  ThameB,  was  the  sum  of  HOL 

There  was  a  second  count  claiming  51/^  the  taxed  oti 
reference  and  award. 

The  defendants  pleaded, — ^first^  that  the  said  portiont 
and  soil  of  the  bed  of  the  river  were  not  taken,  &c,, 
the  alleged  taking  and  injuriouflly  affecting  the  lands 
tamentd  of  the  plaintiffs  in  tiie  declaration  mentione 
the  making  by  the  defendants  of  a  railway  e 
Thames  by  means  of  a  bridge  which  the  defendant*  were 
to  make  and  erect  by  the  railway  act  in  the  declaration 
and  in  placing  and  making  un  certain  parts  of  the  bud 
the  river  certain  works  and  supports  which  were  m 
construction  and  support  of  the  said  bridge  and  authoi 
said  railway  act ;  and  that,  before  the  executing  or  coll 
the  said  works,  or  any  of  them,  in  or  upon  any  part  of  1 
shore  of  the  river,  they  duly  obtained  the  consent  and  jd 
in  wTiting  of  the  plaintiffs,  signed  by  the  secretary,  pa 
the  provisions  of  the  defendants*  railway  act  and  of  thi 
Conservancy  Act,  1857,  in  that  behalf  for  the  performad 
defendants  of  the  said  works  in  the  bed  and  shore  of  the  i 
and  that  the  defenflants  in  all  respects  performed  the  won 
ing  to  the  said  consent  and  permission,  and  not  otherwise 

The  plaintiffs  joined  issue  on  the  fir^t  plea,  antl  demun 
second.     Joinder  in  demurrer. 

At  the  trial  before  Keating,  J*,  at  the  sittings  at  We 
after  last  term,  it  appeared  that  the  defendants  had,  pt| 
the  provisions  of  their  act  21  &  22  A^'ict  c.  cxviii,  erecte<l 
across  the  river  Thames  at  Battersea.  It  was  admitted; 
piers  and  abutments  of  the  bridge  stood  partly  upon  the  1 
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riTer  and  partly  on  the  foreshore;  and  it  appeared  that,  in  the       1868 

plans  and  books  of  reference  deposited  by  the  company  pursuant      thamib 

to  the  Standing  Orders,  the  portions  of  the  bed  of  the  river  and  CoiwiByAToiis 

foreshore  on  which  it  was  proposed  to  build  them  were  marked  ^  Pmlioo 

-     -  ^    1        .        rm  1-1-1         Railway  Oo. 

out,  and  the  conservators  of  the  river  Thames  were  described  as 

being  the  owners  thereof.    Prior  to  the  commencement  of  the 

work,  the  defendants'  engineer  addressed  the  following  letter  to 

the  conservators  of  the  Thames : — 

"July  29th,  1858. 
"  Victoria  Station  and  Pimlico  Eailway. 

"  To  the  conservators  of  the  river  Thames. 

"Gentlemen, — ^I  beg  to  inclose  for  the  approval  of  the  con 
servators  of  the  river  Thames  a  plan  and  elevation  of  the  bridge 
proposed  to  be  erected  for  the  purpose  of  carrying  the  railway 
across  the  river  Thames. 

"  It  will  be  observed  that  upwards  of  20  feet  above  Trinity  high- 
water  mark  is  given  in  the  centre  of  each  arch  of  the  said  bridg  , 
and  that  the  piers  and  abutments  are  sufficient  to  allow  of  any 
future  deepening  of  the  said  river  to  the  extent  of  at  least  30  feet 
below  the  level  of  Trinity  high-water  mark.  I  beg  also  to  submit 
to  the  conservators  a  plan  of  the  coffer-dams  for  the  piers  and 

abutments  of  the  said  bridge. 

« (Signed)     John  Fowler/' 

In  reply  to  this  letter  the  engineer  of  the  defendants  received 
from  the  proper  officer  of  the  Thames  Conservancy,  the  follow- 
ing:— 

"  Thames  Conservancy  Office,  &c.,  10  August,  1858. 
"To  John  Fowler,  Esq. 

"  Sir, — Having  laid  your  letter  of  the  29th  of  July  last  before 
the  conservators  of  the  river  Thames,  together  with  a  plan  of  the 
proposed  railway-bridge  over  the  Thames  for  the  Victoria  Station 
and  Pimlico  Bailway  Company,  I  am  directed  to  inform  you  that 
the  conservators  have  given  their  approval  for  the  construction  of 
the  bridge  as  proposed. 

"  (Signed)    E.  Burstal." 

On  the  part  of  the  defendants  it  was  contended  that  the  plaintiffs 
were  not  entitled  to  recover  compensation  under  the  Lands  Clauses 
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Conaolldiition  Act,  1845,  8  &  0  Vict  c  18  (which  was  fl 
ipn^yg      with  the  special  act),  aDcl  that  coiwequontly  the  award 
CnaMe^ATDM      j^  verdict  was  t&kea  for  the  pkintiffii  for  13U.,  m\^ 
Pfictjfx»      rvfleired  to  the  defeodanla  to  move  to  enter  the  Terdiof 
Brown,  Q.C^  a»?onlii)gl j  ohtaiDf^i  a  role  mst ;  and  i% 
that  the  mle  and  the  demurrer  ahouM  be  argued  toget 

Prtniice^  Q.C.^  and  Bajfmmd,  ahewod  cause.    The  fi] 
hi,  whether  tin*  dt-fendant^  were  entitled  to  use  the  be( 
the  riyer  and  foreshore  without  making  any  compeiisi 
pliiintifiTB ;  and  thu  sctcond,  vihetber  the  plaintiflk  have  i 
proper  mode  for  obtaining  oompenaation.     The  Thai 
vancy  Act,  1857  (I),  recit*'d  that  disputes  had  arisen  1 
corporation  of  London  and  the  Crown  as  to  the  ownej 
bed  and  foreshore  of  the  Thames,  and  that  it  was  de 
t  hey  should  be  determined ;  it  then  recites  an  agreemi 
ing  the  bed  and  soil  of  the  Thames  (within  certain  lij 
Mayor,  &c^  of  London  as  "  conservators  of  the  river  Thi 
trust,  amongst  other  things,  to  render  yearly  to  the  ooi 
of  woods  and  forests'*  [now,  of  public  works]  **  a  true 
schedule  or  rental  containing  full  particular?^  of  all  eali 
gmnts  or  licences  for  d^x^ks,  wharves,  piers,  Ian Jing-pla< 
works  of  any  description  of,  in,  or  upon  any  portions  j 
banks  or  shores  of  the  Thames,"  4c.,  paying  over  one  U 
the  money,  rents,  and  profits  derived  therefrom  to  the 
reserving  the  remaining  two  thirds  for  improving  the  it 
the  riyer,  and  the  banks  thereof     Sections  50  and  9 
vest  in  the  oonservators  all  the  estate  of  the  corporatioi 
Crown  in  the  l>ed  and  soil  of  the  river.     Stct*  54  prohih^ 
tion  or  building  of  *'  any  erection,  building,  or  work  ud 
or  shore  of  the  Thames,"  &c,,  without  the  permission  i 
seryators.    Sect  56  impowers  the  conservators  "  upon  tl 
of  a  fair  and  reasonable  consideration,"  to  grant  licences 
mation  of  recesses,  docks,  &c.,  and  s.  57  for  the  erection  i 
jetties.     The  consideration  for  any  such  licence  or  peri^ 
be  settled  by  a  competent  person,  to  be  appointed  by  j 
vators,  and  approved  of  by  the  commissioners  of  woods 


(1)  20  &  21  Vict.  c.  cxivil 
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8.  58.  Such  being  the  rights  and  poweTS  of  the  consenrators,  the  1868 
defendants  in  1858  obtained  an  act  of  parliament  (21  &  22  Vict,  tha^m 
c.  cxviii.)  for  the  construction  of  a  station  at  Pimlico  and  a  railway  OosmvAToas. 
which  was  to  cross  the  Thames  by  a  bridge  at  Battersea.  The  2nd  Poo'ioo 
section  incorporates  the  three  acts  of  1845, 8  &  9  Vict  cc.  16, 18, 20. 
Sect  21  authorizes  the  company  to  erect  the  bridge  in  question. 
Sect  31  enacts  that  ^'the  company  shall  not  execute  or  commence 
the^ezecution  of  any  work  whatsoeyer  upon  the  shore  of  the  river 
Thames,  &c.,  without  the  consent  in  writing  of  the  conservators  of 
the  river  Thames,  signed  by  the  secretary  of  the  said  conservators:" 
and  s.  32,  that  "  the  bridge  to  be  erected  for  the  purpose  of  carry- 
ing the  railway  across  the  river  Thames  shall  be  executed  according 
to  a  plan  and  elevation  and  upon  a  site  to  be  approved  by  the  con- 
servators of  the  river  Thames,  and  deposited  at  their  oflBce,"  &c. 
The  35th  section  provides  that  *^  nothing  in  this  act  contained  shall 
extend  or  be  construed  to  extend  to  prejudice  or  derogate  from  the 
estates,  rights,  interests,  privileges,  or  franchises  of  the  conservators 
of  the  river  Thames,  or  to  prohibit,  defeat,  alter,  or  diminish  any 
power,  authority,  or  jurisdiction  which  at  the  time  of  passing  this 
act  the  said  conservators  did  or  might  lawfully  claim,  use,  or 
exercise."  It  can  scarcely  be  contended  that  the  company  have 
not  taken  or  injuriously  affected  land  belonging  to  the  conseiv 
vators.  Having  under  the  authority  of  their  act  of  parliament 
built  the  piers  and  abutments  of  their  bridge  upon  the  bed  of  the 
river  and  foreshore,  the  land  they  have  so  taken  has  become  theirs 
for  ever.  The  fistct  of  the  soil  being  vested  in  the  conservators  for 
public  purposes,  cannot  vary  the  rights  of  the  parties.  Then,  the 
Lands  Glauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  18,  being 
incorporated  with  the  special  act,  the  proper  mode  of  obtaining 
compensation  is  obviously  by  pursuing  the  course  pointed  out  in 
8.  68  of  that  act,  and  not,  as  will  be  contended  by  the  defendants, 
by  assessing  the  compensation  under  s.  58  of  the  Thames  Conser- 
vancy Act,  and  suing  for  it.  The  same  question  arises  upon  the 
demurrer  as  upon  the  rule. 

Broipn,  Q.C^  and  Griffits,  in  support  of  the  rule.  The  com- 
pany's special  act  of  1858  impowers  them  to  build  the  bridge  in 
question,  but  imposes  upon  them  the  obligation  of  fii*st  obtaining 
the  consent  in  writing  of  the  conservators ;  and  the  effect  of  s.  35 
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is,  to  reserve  all  the  rights  of  the  conservancy,  and  to  give  the  oom- 
ToAXEs     P^^^y  oJ^ly  ft^  easement  over  the  bed  and  soil  of  the  river.      As 
OoKBEBVATOBB  j.]j^  portion  pf  tho  bed  of  the  river  npon  which  the  piers  and  abut- 
Pmuoo      ments  are  bnilt  is  practically  of  no  pecuniary  value  to  the  con- 
servators, and  the  bridge  is  a  great  advantage  to  the  pubHc,  it  was 
competent  to  them  to  grant  the  licence  without  exacting  any  com- 
pensation, as  they  have  in  fact  done.     Cujus  est  dare  ejus  est  di^ 
ponere.    Probably  the  conservators  might  have  bargained  for  a 
sum  of  money  when  they  granted  the  licence  to  build,  under  s,  58 
of  the  Conservancy  Act     But  they  have  no  right  now  to  claim 
compensation  under  s.  68  of  the  Lands  Clauses  Consolidation  Act, 
which  applies  only  to  the  case  of  lands  taken  compulsorily,  and  not 
to  lands  taken  by  agreement. 

[Keating.  J.  What  is  thrown  out  by  my  Brother  Smith  in 
MdropclUan  Board  of  Works  v.  Metropolitan  BaUway  Company  (1) 
approaches  very  near  to  this  case.] 

The  language  of  the  two  acts  is  somewhat  different.  Besides, 
there  the  claim  was  in  respect  of  subsequent  damage  resulting  from 
the  execution  of  the  works  by  the  railway  company.  The  autho- 
rity of  the  company  to  build  the  bridge  is  derived  from  their 
special  act,  which  says  nothing  about  compensation.  They  are  to 
^uild  the  bridge  provided  they  obtain  the  consent  and  approbation 
of  the  conservators,  and  so  as  not  to  interfere  with  any  of  the 
rights  and  privileges  of  that  body.  The  permission  here  given 
would,  in  the  case  of  a  private  individual,  support  a  plea  of  leave 
and  licenca 

[Montague  Smith,  J.  The  soil  "of  the  river  was  mentioned  in 
the  plans  and  books  of  reference  deposited  under  the  act,  and  the 
conservators  were  described  as  the  owners  thereof.] 

It  was  so.  But  that  would  give  the  company  no  right  to  the 
freehold,  which  would  still  remain  in  the  conservators,  subject  to 
the  easement  acquired  by  the  company. 

Keating,  J.  I  am  of  opinion  that  the  rule  to  enter  a  verdict 
for  the  defendants  in  this  case  should  be  discharged.  The  plaintiffs 
bring  their  action  to  recover  the  amount  awarded  to  them  by  arbi- 
trators appointed  under  the    Lands  Clauses  Consolidation  Act, 

(1)  Law  Rep.  3  C.  P.  612. 
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1845,  to  assess  the  compensation  payable  to  them  by  the  defend-        1868 
ants  for  taking  and  injuriously  affecting  lands  belonging  to  them.      Thames 
The  plaintiffs  are  the  conservators  of  the  river  Thames.    By  the  Oo^skevatobs 
act  of  1857,  20  &  21  Vict.  c.  cxlvii,  the  soil  of  the  bed  and  fore-  „  Piw  loo 

BAUiWAT  Co. 

shore  of  the  river  is  vested  in  the  conservators.    That  is  beyond 
all  dispute.    Large  powers  are  given  to  the  conservators  for  the 
preservation  of  the  navigation  and  the  banks  of  the  river ;  and  they 
are  authorized  to  grant  licences  for  the  erection  of  piers,  jetties, 
v^harves,  &c.,  receiving  compensation,  to  be  assessed  by  an  ap- 
pointed officer.    The  Crown  has  an  interest  in  the  compensation  so 
assessed.    Such  was   the  state  of  things  when  the  defendants 
obtained  an  act  for  making  their  railway.    That  act,  besides 
authorizing  the  defendants  to  make  the  railway,  further  authorized 
them  to  do  that  which  the  plaintiffs  under  their  act  probably  could 
not  have  authorized  them  to  do,  viz.  to  build  a  bridge  across  the 
Thames.    The  bridge  was  built,  not  under  any  licence  or  autho- 
rity given  to  the  company  by  the  plaintiffs,  but  under  the  authority 
of  the  railway  act.    That  act  contains  a  clause,  s.  31,  that  the 
company  shall  not  execute  or  commence  the  execution  of  any  work 
whatsoever  upon  the  shore  of  the  river  Thames,  without  the  con- 
sent in  writing  of  the  conservators,  and  another  clause  (s.  32) 
which  provides  that  the  work  shall  be  executed  according  to  a  plan 
and  elevation  and  upon  a  site  to  be  approved  by  the  conservators. 
Accordingly,  a  plan  of  the  proposed  bridge  was  submitted  to  the 
plaintiffs,  and  they,  through  their  secretary,  gave  their  consent  in 
writing  in  the  terms  of  s.  31.    It  has  been  contended,  on  the  part 
of  the  defendants,  that  the  consent  so   given  under  that  act 
amounted  to  a  licence  to  them  to  take  the  land ;  and  thaty  having 
given  it  without  imposing  any  condition,  the  conservators  are  feot 
entitled  to  call  upon  them  for  any  compensation  in  respect  thereof. 
I  am,  however,  of  opinion  that  the  effect  of  that  consent  is  not 
such  as  the  defendants  assert    I  take  the  same  view  of  the  con- 
sent which  was  taken  by  my  Brother  Smith  in  Metropditan  Board 
of  Works  V.  Metropolitan  Bailway  Company.  (1)    The  same  argu- 
ment was  urged  there  as  has  been  urged  here.    The  Metropolitan 
Board  of  Works  claimed  compensation  from  the  railway  company 
for  damage  done  to  one  of  their  sewers  by  the  execution  of  the 
(1)  Law  Rep.  3  C.  P.  612. 
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'^^^^  works  of  the  railway.  Two  aniwers  were  set  up  on  behalf  of  the 
Thaxsb  company,— one,  that  the  board  were  not  entitled  to  any  oompensa- 
r.  tion,  becanse  no  right  of  theirs  had  been  interfered  with  by  the 
BailwatCo.  defendants, — secondly,  that,  even  if  there  had  been,  the  board  had 
given  their  consent  in  writing  to  the  execution  of  the  works,  and, 
as  it  was  conceded  that  the  work  had  been  done  properly  and 
according  to  the  plans  submitted  to  them,  they  were  withoat 
remedy.  The  legislative  provision  under  which  the  consent  was 
required  there  was  very  similar  to  that  now  in  question.  The 
majority  of  the  Court  thought  that  the  board  had  no  right  to 
lateral  support  for  their  sewer  by  the  land  of  the  adjacent  owners. 
My  Brother  Smith  thought  the  plaintifis  were  entitled  to  such 
lateral  support ;  and  it  then  became  necessary  to  consider  whether 
the  consent  given  by  the  board  affected  that  right  Upon  thi^ 
point  he  says  (1) :  "  It  was  rather  suggested  by  the  defendants 
than  relied  on  as  a  distinct  pointy  that  the  approval  of  the  plans 
for  the  railway  works  by  the  board,  was  equivalent  to  a  licence  to 
execute  them :  but  this  cannot,  I  think,  be  so.  The  approval  is 
not  a  voluntary  licence  by  the  board,  but  a  condition  imposed  on 
the  railway  company.  It  would  be  the  duty  of  the  board  not  to 
refuse  their  approval  of  the  plans,  if  at  the  time  they  appeared  to 
afford  sufficient  security  to  their  own  works ;  but  such  approval  so 
given  in  compliance  with  the  act^  does  not,  as  it  seems  to  me, 
carry  with  it  the  consequence  of  a  voluntary  licence,  so  that,  if  any 
damage  is  done  to  the  works  of  the  board  in  the  execution  of  the 
plans,  the  railway  company  is  absolved  from  making  compensa- 
tion." So  here,  I  apprehend  it  was  the  duty  of  the  conservators  to 
lil*;!!  give  their  consent  to  the  erection  of  the  bridge,  if  satisfied  from 

thd  plans  deposited  with  them  that  the  proposed  work  was  such  as 
they  ought  to  approve.  It  seems  to  me,  therefore,  that  their  eon- 
sent  does  not  in  the  least  degree  interfere  with  their  right  to  claim 
compensation.  Then,  is  there  anything  in  the  character  which 
they  fill  to  deprive  them  of  that  right?  They  are  the  owners  of 
the  soil ;  and  are  entitled  to  part  with  it  for  a  consideration,  in 
which  the  Crown  has  an  interest  But  it  is  said  tliat  the  plaintifis 
have  not  parted  with  the  land,  but  that  all  the  defendants  have  ac- 
quired is  an  easement  over  it ;  and  that  the  compensation  to  be 
(1)  Law  Rep.  3  C.  P.  at  p.  C29. 
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awarded  under  the  Lands  Clauses  Consolidation  Act  is  for  lands        ^^^ 
icJcen  or  injuriously  affected  by  the  works  of  the  company.    I  am      Thamis 
not  prepared  to  say  that  that  might  not  have  been  a  good  objec- 


RAawATGo. 


tion  to  the  awards  if  founded  in  fact  But  here  the  land  was  n^^^ 
scheduled  in  the  books  of  reference  deposited  under  the  act,  and 
was  taken  under  the  powers  of  the  act  The  consent  to  the  build- 
ing of  the  bridge  had  nothing  to  do  with  the  land,  but  only  with 
the  approval  of  the  nature  of  the  works  to  be  done.  I  am  at  a  loss 
to  see  why  the  plaintiffs  should  not  have  compensation.  And  I 
think  the  proper  mode  of  enforcing  it  is  that  which  the  plaintiffs 
have  adopted.  The  same  question  arises  upon  the  demurrer  to  the 
second  plea,  and  upon  that  I  am  also  of  opinion  the  plaintiffs  are 
entitled  to  judgment 

Montague  Smith,  J.   I  am  of  the  same  opinion.  The  company 
have  built  their  bridge  upon  land  which  is  the  undoubted  property 
of  the  plaintiffs.    No  doubt,  it  is  for  the  benefit  of  the  public  that 
there  should  be  railways :  still  those  whose  property  is  taken  for 
the  purpose,  or  injuriously  affected  by  the  construction  of  the  works, 
ought  to  receive  compensation.    The  conservators,  as  owners  of 
the  soil  of  the  river,  were  prima  fade  entitled  to  compensation. 
It  is  for  the  company  to  shew  something  in  their  act  of  parliament 
which  deprives  them  of  that  right    This  I  think  they  have  &iled 
to  do.    It  appears  that  the  land  upon  which  the  piers  and  abut- 
ments of  the  bridge  stand  was  included  in  the  plans  and  books  of 
reference  deposited  by  the  company,  as  mentioned  in  s.  19.    The 
special  act  impowers  the  company  to  take  those  lands ;  and  the 
provisions  of  the  Lands  Clauses  Consolidation  Act  are  incorporated 
with  the  special  act.    If  it  had  stood  there,  the  conservators  would 
clearly  have  been  entitled  to  compensation  in  the  same  way  as 
other  owners  whose  lands  are  taken  are  entitled.    Mr.  Brown 
assumes  that  the  land  taken  was  valueless.    There  is,  however,  no 
ground  for  that  assumption.    The  legislature  seem  to  have  con- 
sidered the  soil  of  the  bed  and  foreshore  of  the  river  of  some  value, 
because  the  powers  given  to  the  conservators  by  ss.  56  and  57  of 
the  Conservancy  Act  to  grant  licences  are  by  s.  58  expressly  re- 
stricted to  granting  them  for  a  pecuniary  consideration ;  the  latter 

part  of  the  section  enacting  that  **  no  such  licence  or  permission 
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1868  shall  be  granted  by  the  conservators  without  a  previous  yaloatior 
Thaxbs  being  made  by  such  competent  person  as  aforesaid;  and  every 
OoHBERVATOBs  g^^j^  valuatiou  shall  be  signed  and  certified  by  the  person  makiiii^ 
Pmuco  the  same  to  be  true  and  accurate  to  the  best  of  his  judgment  and 
'  belief;  and  a  copy  thereof  shall  be  transmitted  by  the  conser- 
vators to  the  said  commissioners  "  of  woods  and  forests.  A^^liat  i^ 
there,  then,  to  lead  to  the  presumption  that  the  company,  if  they 
took  any  part  of  the  bed  or  soil  of  the  river,  were  to  take  i: 
without  making  compensation  for  it?  I  see  nothing.  Then  i: 
was  said  that  the  land  here  was  taken  by  agreement,  and  that  by 
the  agreement  no  price  was  stipulated,  and  therefore  it  must  be 
assumed  that  the  conservators  intended  to  grant  it  gratnitonslv. 
That  argument  is  based  upon  the  Slst  and  32nd  sections  of  th^ 
railway  act  But  it  seems  to  me  that  our  decision  is  quite  con- 
sistent with  those  two  sections.  They  do  not  profess  to  affect  the 
land,  but  merely  relate  to  the  works  to  be  constructed,  and  were 
designed  to  give  the  public  an  additional  security  in  the  super- 
vision of  the  works  by  a  responsible  and  known  body.  Similar 
provisions  are  contained  in  all  railway  acts,  where  the  railway  is 
intended  to  cross  a  navigable  river,  in  order  that  no  injury  may 
be  done  to  the  rights  of  the  public  The  plaintiffs  fill  a  double 
capacity :  they  are  conservators  of  the  river  and  owners  of  the  soiL 
In  the  former  capacity,  they  are  charged  with  the  duty  of  seeing 
that  no  obstruction  to  the  navigation  of  the  river  is  caused.  In 
the  latter,  they  are  entitled  to  compensation,  like  any  other  owners 
of  land.  Upon  these  grounds,  it  seems  to  me  that  the  main  objec- 
tion to  the  maintenance  of  this  action  fails.  But  it  is  said  that 
the  claim  of  the  conservators  should  have  been  enforced  at  the 
time  the  consent  was  given.  What  I  have  already  said  seems  to 
me  to  answer  that  also.  The  consent  to  the  proposed  works  had 
nothing  to  do  with  the  taking  of  the  land.  And,  if  the  legislature 
contemplated  that  any  compensation  should  be  paid,  it  is  much 
more  consistent  to  suppose  they  intended  that  it  should  be  assessed 
in  the  ordinary  way,  than  that  it  should  be  left  to  the  conservators 
themselves  to  assess  it  by  their  own  officer.  Upon  that  ground 
also  the  defendants  have  failed  to  satisfy  me  that  the  plaintiffs 
ought  not  to  succeed.  The  rule  will  be  discharged,  and  judgment 
given  for  the  plaintiffs  upon  the  demurrer. 
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Bbett,  J.    The  whole  argument  on  the  part  of  the  defendants        1868 


turns  upon  the  fallacy  of  mixing  up  the  two  characters  which  the      thahes 

plaintiffs  fill,  of  conservators  of  the  Thames,  and  owners  of  the  soil,  Oo»B«^y^'«» 

and  the  two  consents  mentioned  in  the  act    The  conservators  ^  Pmuoo 

Bailwat  Co. 
possess  only  the  powers  which  the  act  gives  them.    They  are  to 

give  licences  in  certain  cases  and  consents  in  others.  The  docu- 
ment in  this  case  is  in  truth  neither  a  licence  nor  a  consent  The 
act  of  1857  has  nothing  to  do  with  the  matter.  The  whole  ques- 
tion depends  upon  the  act  of  1858,  the  railway  act  The  com- 
pany were  impowered  to  take  certain  lands,  and  to  build  a  bridge 
across  the  Thames.  Part  of  the  land  which  they  were  impowered 
to  take  was  a  portion  of  the  bed  and  foreshore  of  the  Thames, 
which  belonged  to  the  conservators.  In  their  character  of  land- 
owners, the  conservators  stood  in  the  same  situation  as  any  other 
owners.  In  their  character  of  conservators,  they  were  charged 
with  the  duty  of  seeing  that  the  navigation  was  not  improperly  in- 
terfered with.  Sections  31  and  32  apply  to  the  manner  of  carrying 
out  the  works ;  they  have  no  reference  to  the  taking  of  the  landl 
The  land  was  not  taken  by  consent,  but  under  the  powers  of  the 
company's  act ;  and  the  compensation  was  to  be  assessed  under  the 
provisions  of  the  Lands  Clauses  Consolidation  Act.  The  rule  for 
entering  a  verdict  for  the  defendants  must  be  discharged ;  and  it 
follows  that  the  judgment  on  the  demurrer  to  the  second  plea 
must  also  be  for  the  plaintiffs. 

RiiU  discharged. 

Jiidffmeni  on  demurrer  for  the  plainiif 8. 

Attorneys  for  plaintiffs :  W,  C.  Hdll,for  Frere  <&  Co. 
'    Attorneys  for  defendants :  Fladgaie,  Clarke,  &  Finch. 
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EDMUNDS  V.  GREENWOOD. 

Inierrogatcrin^lAbd — Common  Law  Procedure  Ad,  1854  (17  A  18  Viet. 

c.  125),  f.  51. 

'  In  an  action  for  libel  the  Court  refosed  to  allow  interxx)gatoriefi  to  be  adminis- 
tered to  the  defendant,  nnder  a.  51  of  the  Common  Law  Prooednre  Act,  1854, 
the  express  object  of  the  plaintiff  being  to  make  the  defendant  criminate  himself 
if  he  answered  them  in  the  afiBrmatiye. 

The  defendant,  the  solicitor  of  the  treasury,  was  in  May,  1864, 
in  conjunction  with  the  late  Mr.  Hindmarch,  Q.C.,  appointed  by 
the  commissioners  of  patents  to  institute  inquiries  concerning 
disputes  which  had  arisen  between  the  plaintiff,  the  then  derk  to 
the  commissioners  of  patents,  and  another  gentleman  in  the  office. 

In  pursuance  of  these  instructions  the  defendant  and  Mr.  Hind- 
march  entered  upon  the  investigation,  and  made  three  reports  to 
the  commissioners.  The  defendant  also  sent  a  letter  to  the  Lord 
Chancellor  concerning  the  subject  of  the  inquiry. 

The  present  action  was  brought  for  alleged  libels  on  the  plaintiff 
contained  in  two  of  the  reports  and  in  the  letter. 

The  plaintiff  applied  at  chambers  for  leave  to  administer  inter- 
rogatories to  the  defendant  with  the  object  of  obtaining  an  admis- 
sion of  the  publication  of  the  alleged  libels.'(l)  Martin,  B.,  re- 
fused to  make  an  order. 

The  affidavit  on  which  the  motion  was  founded  stated  that,  with 
reference  to  two  of  the  reports,  the  defendant  admitted  in  answer 
to  certain  questions  in  the  suit  of  AUomey-Oenerdl  v.  Edmunds 


(1)  The  interrogatories  were  twenty- 
nine  in  nnmber,  and  inquired  minutely 
into  all  circumstances  from  which  any 
evidence  of  a  publication  of  the  alleged 
libels  by  the  defendant  could  be 
gathered.  They  asked  by  whom  were 
the  reports  and  letters  drawn  up;  in 
whose  handwriting  were  the  drafts  for 
the  r^rts  and  letter ;  were  any  copies 
made  of  the  reports  and  letter ;  and 
were  sudi  copies  lithographed  ?  Were 
any  copies  sent  to  anyone  besides  the 
Ixffd  Chancellor  aodtheoommissionen 


of  patents?  Were  the  contents  of  the 
reports  and  letter  published  in  any 
newspaper  with  the  defendant's  know- 
ledge or  sanction  ?  ftc,  A:c. 

The  interrogatories  further  inquired 
into  the  nature  of  the  inatractions 
received  by  the  defendant  from  the 
commissioners  of  patents,  and  the 
extent  of  his  authority  to  make  the 
inquiry  on  which  the  reports  and  letter 
were  founded,  and  the  mode  in  which 
the  inquiry  was  conducted. 
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that  such  reports  bad  been  lithograpbed  by  the  direction  of  Mr.       1868 
Hindmarch,  Q.O.,  with  the  concurrence  of  the  defendant,  and  no    EDwrnDs 
explanation  was  offered  as  to  the  purposes  for  which  such  reports  qbs^^o. 
were  so  lithc^raphed ;  and  that  deponent  had  been  informed  by 
the  Queen's  printers,  and  believed,  that  a  large  number  of  copies 
of  the  reports  so  lithographed  were  printed  by  them. 

Nov.  21.  D.  Seymow,  Q.C,  moved  for  leave  to  administer  the 
interrogatories.  Questions  will  arise  on  the  trial  as  to  the  scope  of 
the  authority  given  to  the  defendant  and  Hindmarch,  whether  they 
exercised  that  authority  properly,  whether  the  defendant  was  party 
to  the  publication  of  the  documents,  whether  they  were  privileged, 
and  whether  or  not  he  was  actuated  by  malice.  The  proposed  inter- 
rogatories go  into  all  these  inquiries.  That  interrogatories  may  tend 
to  criminate  the  party  interrogated  is  no  objection  to  their  allow- 
ance. Any  question  which  the  party  would  be  bound  to  answer 
if  in  the  witness-box,  he  must  answer  on  interrogatories:  SSyck- 
linshi  V.  MaUby.  (1)  If  his  answers  may  tend  to  criminate  him,  he 
may  decline  to  answer :  Barttett  v.  Lewis,  (2)  If  the  defendant 
relies  upon  any  supposed  privilege  arising  out  of  his  public 
character,  the  objection  must  come  from  himself.  Stern  v.  SevoA- 
topvio  (3)  shews  that  interrogatories  may  be  allowed  in  an  action 
for  slander,  though  the  particular  interrogatories  there  suggested 
were  held  not  to  be  admissible.  So,  in  Atkinson  v.  Fosbrohe  (4),  in 
an  action  of  slander,  it  being  shewn  that  the  defendant,  at  a  cer- 
tain place,  in  the  presence  of  certain  persons,  had  made  imputations 
against  the  plaintiff  to  the  effect  that  he  had  committed  forgery, 
but  that  the  persons  present  refused  to  give  the  plaintiff  any 
further  particulars,  the  Court  of  Queen's  Bench  allowed  interroga- 
tories to  be  put  to  the  defendant  as  to  the  precise  words  which  he 
had  used ;  Cockbum,  C. J.,  after  adverting  to  the  affidavits,  say- 
ing (5),  ''  The  result  is  that  a  slanderous  imputation  against  the 
plaintiff  of  a  definite  character  is  shewn  to  have  been  made  by  the 
defendant  ....  but  the  plaintiff  has  no  means  of  ascertaining 
the  exact  terms  of  the  slander,  except  by  extracting  it^  through 

(1)  (1)  10  C.  R  (N.S.)  838.  (3)  U  C.  B.  (N.S.)  737 ;  32  L.  J. 

(2)  12  0.  B.  (N.S.)  249 ;  31  L.  J.      (O.P.)  268. 

(O.P.)  230.  (4)  Law  Rep.  1  a  B.  628. 

(5)  Law  Bep.  1  Q.  B.  at  p.  631. 
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1868  means  of  interrogatories^  from  the  defendant  himself.    It  is  clear 

EMxmnoM  that  the  plaintiff  has  a  good  cause  of  action^  but  is  unable  t<» 

n^nJ^^f^  find  oat  the  precise  form  in  which  to  frame  it    I  thinks  therefore. 


the -plaintiff  is  entitled  to  have  the  assistance  of  the  Courts  an-i 
that  the  proposed  interrogatories  ought  to  be  allowed.**  And 
Blackburn^  J.,  distinguishes  the  case  from  Stem  Y.'Sevadopuh.  (1) 

In  Tuplinff  v.  Ward  (2),  the  Court,  in  an  action  for  a  libel,  refnseJ 
to  allow  the  interrogatories,  but  they  do  not  profess  to  lay  down 
any  general  rule  on  the  subject.  In  M^Fadzen  v.  Mayor,  dtc  of 
Liverpool  (3),  in  an  action  for  malicious  arrest  and  false  imprison- 
ment  brought  against  a  municipal  corporation,  the  plaintiff  was 
allowed  to  interrogate  the  town-clerk  whether  he  caused  the 
plaintiff  to  be  arrested,  and  by  what  authority  he  did  so.  Bram- 
well,  B.,  there  says :  *'  The  Court  has,  of  course,  a  discretion  to  ear 
that  it  will  not  admit  of  irrelevant,  offensive,  or  scandalous  ques- 
tions.. But  we  ought  not,  I  think,  to  allow  a  question  to  be  shut 
out  only  because  the  opposing  counsel  says  that  it  is  a  question 
which  the  interrogated  party  may  perchance  object  to  answer.  In 
equity,  any  question  that  is  material  may  be  put,  and  the  objection 
to  answer  it  must  be  made  under  the  oath  of  the  person  objecting, 
not  on  the  mere  assertion  of  counsel.  Therefore,  unless  we  can 
see  clearly  that  the  question  is  one  that  ought  not  to  be  put,  we 
ought  to  allow  it,  and  to  leave  the  objection  to  be  taken  at  the 
stage  of  answering.** 

In  Stewart  v.  Smith  (4),  in  an  action  for  a  malicious  prosecution 
on  a  charge  of  stealing  books,  the  Court  allowed  interrogatories  re- 
quiring the  plaintiff  to  state  whether  or  not  certain  books  describe<l 
were  in  his  possession,  and  when,  where,  and  from  whom  he  bought 
them,  and  the  price  he  paid  for  them. 

[Keating,  J.  The  plaintiff  there  could  not  be  exposed  to  any 
1  pains  and  penalties ;  for,  the  questions  had  reference  to  a  charge 

of  which  he  had  been  acquitted.  Here,  the  questions  have  a 
direct  tendency  to  criminate.] 

The  uniform  practice  has  been  to  allow  all  interrogatories  which 
bona  fide  tend  to  support  the  party's  own  case,  provided  there  is 

(1)  14  0.  B.  (N.S.  737  ;  32  L.  J.         (3)  Law  Rep.  3  Ex.  279,  281. 
(C.P.)  268.  (4)  Law  Rep.  2  C.  P.  293. 

(2)  G  H. i& N.  749;  30  L.  J.  (Ex.)  222. 
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reasonable  ground  for  pntting  them,  and  they  do  not  Ml  within  the        1868 
class  of  qnestions which  are  scandalous  or  offensiye.  ^^^Mmms' 

V, 

Cur.  adv.  vuli.      Gmmwood 

Not.  21.    The  judgment  of  the  Court  (Bovill,  CJ.,  Keating, 
and  ByleSy  JJ.),  was  delivered  by 

BoviLL,  C.J.     In  this  case  Mr.  Seymour  moved  for  leave  to 
administer  interrogatories  to  the  defendant,  under  the  51  st  sec- 
tion of  the  Common  Law  Procedure  Act,  1854.     The  action  is 
brought  for  alleged  libels  on  the  plaintiff  contained  in  two  re- 
ports made  by  the  defendant  to  the  commissioners  of  patents, 
and  in  a  letter  addressed  by  the  defendant  to  the  Lord  Chan- 
cellor: and  the  object  of  the  interrogatories  was  stated  to  be, 
in  the  first  place,  to  shew  that  the  defendant  in  making  those 
reports  and  in  writing  that  letter  exceeded  the  authority  given  to 
him ;  secondly,  that  he  had  circulated  the  reports  amongst  persons 
who  were  beyond  any  privilege  which  could  arise  from  the  occasion; 
and,  thirdly,  that  he  had  been  actuated  by  malicious  motives.  The 
proposed  interrogatories  were  intended  to  make  out  those  three 
propositions;  the  express  object  being  to  make  the  defendant 
criminate  himself  if  he  answered  in  the  affirmative  the  qtiestions 
proposed  to  him.    An  application  had  been  made  to  my  Brother 
Martin  at  chambers ;  and,  he  having  refused  to  make  an  order,  the 
case  now  comes  before  us  by  \vay  of  appeal  against  his  decision. 
Now,  in  all  the  cases  which  have  arisen  upon  this  subject,  it  has 
been  considered  that  it  is  for  the  judge  at  chambers  to  exercise  his 
discretion,  regard  being  had  to  the  circumstances  of  each  particular 
case  and  the  nature  of  the  proposed  interrogatories ;  and  the  Courts 
will  not  interfere  •unless  satisfied  that  that  discretion  has  been  exer- 
cised improperly.    In  many  cases  interrogatories  have  been  allowed 
to  be  put  to  a  party,  though  the  answers  thereto  might  have  a 
tendency  to  criminate  him,  as  in  Zychlinski  v.  Malfby  (1)  and 
Stewart  v.  Smith  (2),  leaving  him  to  refuse  to  answer  the  questions 
upon  that  ground,  if  he  should  think  fit.    So,  where  fraud  has 
been  alleged  against  a  party,  the  Courts  have  in  some  cases 
allowed  him  to  be  interrogated  upon  the  matter,  and  questions  to 

(1)  10  C.  B.  (N.S.)  838.  (2)  Law  Rep.  2  C.  P.  293. 
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be  put  tending  to  shew  that  he  was  guilty  of  the  alleged  fiuad,  as 
in  Osbom  v.  LofuUm  Dock  Chmpany  (1)  and  BarOett  v.  Lewis.  (2j 
But,  in  a  case  of  libel,  Tujling  v.  Ward  (3),  the  Court  of  Exchequer 
refused  to  allow  interrogatories  to  be  put  to  the  defendant  with  the 
yiew  of  shewing  the  authorship  of  the  publication  complained  of; 
and,  after  time  taken  for  deliberation,  Martin,  B.,  deliyering  the 
judgment  of  the  Court,  says :  "  We  are  all  of  opinion  that,  in  the 
exercise  of  the  authority  and  discretion  given  to  us  by  the  51st 
section  of  the  Common  Law  Procedure  Act^  1854,  such  interroga- 
tories ought  not  to  be  allowed.  It  was  scarcely  contended  that  the 
defendant  was  bound  to  answer  them  ;  but  it  was  urged  that  the 
interrogatories  ought  to  be  administered,  leaving  the  defendant  to 
refuse  to  answer  if  he  thought  fit.  Without  laying  down  any 
general  rule  on  the  subject,  we  think  that,  in  cases  of  this  kind,  it 
would  be  unfair  to  submit  questions  which  a  party  is  clearly  not 
bound  to  answer ;  the  object  being,  either  to  compel  him  to  answer 
when  not  bound,  or  to  refuse,  and  so  create  a  prejudice  against  him. 
We  therefore  think  that  these  interrogatories  ought  not  to  be 
allowed."  This  Court,  again,  in  Stem  y.  Sevastoptdo  (4),  acted  upon 
the  same  principle,  in  an  action  for  verbal  slander :  and  that  case 
is  the  stronger,  because  a  judge  at  chambers  had  allowed  the 
interrogatories,  and  the  Court  set  aside  the  order.  The  cases  relied 
on  by  Mr.  Seymour  on  moving  for  this  rule,  were  nearly  all  cited 
there,  and  the  case  was  pressed  quite  as  urgently  and  forcibly  as 
this  has  been.  But  Erie,  C.  J.,  said :  '^  It  appears  to  me  that  this  is 
an  attempt  to  extend  the  rule  to  a  degree  that  might  lead  to  most 
pernicious  consequences, — an  extent  to  which,  if  there  be  no  autho- 
rity to  warrant  it,  I  for  one  should  decline  to  be  responsible  for 
carrying  it.  In  Mr.  Day's  excellent  book  on  the  Common  Law 
Procedure  Acts,  2nd  ei  pp.  235,  236  (3rd  ed.  258),  TupUny  v. 
Ward  (3)  is  referred  to  to  shew  that  the  Courts  have  a  general 
discretion  in  the  matter  of  allowing  interrogatories,  and  Moor  t. 
Bdberts  (5)  to  shew  that  such  interrogatories  as  are  of  a  merely 
fishing  character  are  not  to  be  allowed.    The  unprecedented  nature 

(1)  10  Ex.  698;  24  L.  J.  (Ex.)  140.  (4)  14  C.  B.  (N.S.)  737,  742;    32 

(2)  12  C.  B.  (N.S.)  249 ;  31  L.  J,      L.  J.  (C.P.)  2G8,  270. 

(C.P.)  230.  (5)  2  C.  B.  (N.S.)  671;   26  L.  J. 

(3)  6  H.  &  N.  749,  752;   30  L.  J.      (C.P.)  246. 
(Ex.)  222, 224. 
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•of  these  interrogatories,  the  natare  of  the  action,  and  the  absence 
of  any  special  circumstances  to  warrant  them,  seem  to  me  to  afford     siaiinnM 
abundantly  sufficient  grounds  to  shew  that  they  overstep  the  boun- 
dary line.    I  do  not  mean  to  say  that  in  no  case  will  the  Court 
allow  interrogatories  in  an  action  of  slander ;  but,  before  I  allow 
them,  I  must  be  satisfied  that  there  are  very  peculiar  circumstances 
•of  grievance  and  oppression  to  justify  so  novel  a  proceeding."   The 
rest  of  the  Court  concur  in  that  judgment    A  similar  question 
€u:o6e  in  Atkinson  v.  Fosbroke.  (1)    The  Court  of  Queen's  Bench, 
agreeing  in  the  general  principle  on  which  such  interrogatories 
ought  to  be  allowed,  as  stated  in  Stem  v.  Sevastopvlo  (2),  thought 
that,  under  the  very  peculiar  and  special  circumstances  of  the  case 
then  before  them,  although  it  was  an  action  for  slander,  the  inter- 
rogatories should  be  allowed.    In  the  present  case,  however,  we  do 
not  find  that  there  are  any  such  special  circumstances  as  in  our 
judgment  ought  to  take  it  out  of  the  principle  which  was  acted 
upon  by  the  Court  of  Exchequer  in  Tuplvng  v-  Ward  (3),  and  by 
this  Court  in  Stem  v.  Sevastopvh.  (2)    In  fact>  every  word  of  the 
judgments  in  those  two  cases  might  with  equal  propriety  be  applied 
to  the  present  case.    The  express  and  avowed  object  of  the  plaintiff 
here  is,  to  put  certain  questions  to  the  defendant  which  may  tend 
to  make  him  criminate  himself.    In  the  absence,  therefore,  of  any 
such  special  circumstances  as  should,  according  to  the  general 
current  of  authorities,  induce  a  judge  sitting  at  chambers,  or  the 
"Court,  in  the  exercise  of  their  respective  discretions,  to  allow 
interrogatories  such  as  these  to  be  puty  we  are  of  opinion  that  they 
ought  not  to  be  allowed  in  ai^  action  of  this  description.    We  are, 
in  effect,  asked  to  say  that  Martin,  B.,  exercised  his  discretion  im- 
properly.    That  must  be  most  clearly  made  out  before  we  will 
interfere  with  the  deliberate  decision  of  a  learned  judge.    So  far 
from  its  being  made  out  here,  we  are  all  of  opinion  that  his  dis- 
cretion was  most  properly  exercised.     The  interrogatories  must 
therefore  be  disallowed. 

BtUe  refiised. 
Attorneys  for  plaintiff:  Ashley  dt  Earle. 

Attorneys  for  defendant :  Baven  &  Bradley. 

(1)  Law  Rep.  1  Q.B.  628.  (3)  6  H.  &  N.  749;  30  L.  J.  (Ex.) 

(2)  14  C.  B.  (N.S.)  737;  32  L.  J.      222. 
<C.P.)  268. 
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POTTER  AVD  Othebs  r.  RANKIK. 

Cods — Attendance  of  country  Attorney  or  managing  Clerk  on  Trial,  dx^  "■ 
London — Commisnon  to  examine  WitneMsei  abroad — Legal  Aasistance- 
Mattei'u  Diteretion, 

The  master,  on  taxation  of  the  defendant's  costs  in  an  action  on  a  policy,  wber? 
the  questions  to  be  tried  were  admitted  to  be  extremely  difficult  and  oompUcated, 
having  declined  to  allow  the  expenses  of  the  attendance  at  the  trial  in  LondcOt 
and  on  a  motion,  of  the  managing-clerk  of  the  defendant's  attorney,  who  had  bd 
the  entire  management  of  the  cause, — The  Court  refused  to  interfere. 

On  the  execution  of  a  commission  for  the  examination  of  witnesses  at  Calcutta, 
in  a  case  of  much  complication  and  importance,  the  master,  on  taxation  of  tk 
defendant's  costs,  disallowed  the  expenses  incurred  on  his  behalf  in  l^al  assistanc; 
to  the  commissioners  in  conducting  the  vivi  voce  examination  of  the  several  wit- 
nesses^ although  the  oider  for  the  commission  provided  that  **  the  costs  of  the 
order,  and  of  the  examination,  interrogatories,  cross-interrogatories,  and  office-copies 
thereof,  and  aU  other  costs  incidental  thereto^  should  be  costs  in  the  caoae  :**— 

The  Court  refused  to  interfere  with  the  master's  discretion. 

This  was  an  action  against  a  Liverpool  underwriter  on  freight  of 
the  ship  Sir  William  Eyre,  for  a  total  loss.  The  cause  was  tried 
at  the  sittings  in  London  after  Michaelmas  Term,  1866,  when 
a  verdict  was  found  for  the  defendant,  subject  to  a  motion*  Iq 
Hilary  Term,  1867,  a  rule  nisi  was  obtained  to  enter  a  verdict  for 
the  plaintifiEs,  which  rule  was  subsequently  discharged.  (1) 

The  plaintiffs  had  obtained  a  commission  for  the  examination  of 
witnesses  at  Calcutta,  the  order  for  which  provided  that  "  the  cost^ 
of  the  order,  and  of  the  examination,  interrogatories,  cross-interro- 
gatories, and  office-copies  thereof,  and  all  other  costs  incidental 
thereto,  should  be  costs  in  the  cause." 

On  taxation  of  the  defendant's  costs,  the  master  disallowed  the 
journeys  and  attendances  at  consultations  with  counsel,  and  at  the 
trial,  and  on  the  argument  of  the  rule,  of  Mr.  Snow,  the  managing* 
clerk  of  Messrs.  Bateson  &  C!o.,  of  Liverpool,  who  had  prepared  the 
briefs  and  had  had  the  entire  management  of  the  cause,  although 
it  was  sworn  that,  from  the  importance  and  difficulty  of  the  qn^' 
tions  raised,  the  defendant  could  not  safely  or  prudently  have 
allowed  the  trial  to  take  place  without  his  personal  attendance. 

The  bill  of  costs  contained  a  charge  of  136Z.  Is.  for  the  costs  of 
executing  the  commission  at  Calcutta,  66?.  17s.  of  which  was  for 
(1)  Law  Rep.  3  C.  P.  562. 
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**  legal  advice  and  assistance  to  the  commissioners  executing  the        1868 
said  commission."    The  master  disallowed  this  sum  of  66Z.  ITs.      ponm 
It  appeared  that  the  commission  had  been  directed  to  two  mer-     ^^J^ 
chants,  and  that,  in  consequence  of  the  importance  and  intricacy 
of  the  matters  in  issue,  and  it  being  the  practice  upon  the  execu- 
tion of  commissions  to  put  questions  viva  voce,  in  addition  to  the 
written  interrogatories,  each  commissioner  had  thought  it  necessary 
to  obtain  the  assistance  of  an  attorney. 

A  summons  was  taken  out  for  a  review  of  the  taxation :  and 
upon  the  hearing  Blackburn,  J.,  declined  to  interfere,  indorsing 
the  summons, — ^'No  order;  without  prejudice  to  an  application 
to  the  Court  in  respect  to  the  non-aUowance  of  legal  assistance  on 
the  commission." 

Cohen  moved  for  a  rule  nisi  for  a  review  of  the  taxation.  He 
submitted,  upon  the  authority  of  BeU  v.  AiiJein  (1),  that  this  was 
a  case  in  which  the  master,  in  the  exercise  of  his  discretion,  ought 
to  have  allowed  the  attendance  of  the  managing-clerk  of  the  de- 
fendant's attorneys,  especially  as  it  was  the  act  of  the  plainti£fs,  in 
laying  the  venue  in  London,  which  rendered  his  attendance  here 
necessary;  and  that,  seeing  the  importance  of  the  questions  at 
issue,  and  the  difficult  nature  of  the  examination  of  the  witnesses 
under  the  commission,  the  expense  of  obtaining  legal  assistance  for 
the  commissioners  ought  to  have  been  allowed  as  **  costs  incidental 
to  the  execution  of  the  commission." 

[The  Court  refused  a  rule  upon  the  first  point,  observing  that  the 
circumstances  of  the  case  relied  on  were  very  peculiar;  but  they 
gi-anted  it  upon  the  second  point] 

Sir  O.  Honyman,  Q.G.,  shewed  cause.  It  would  very  much 
aggravate  the  expense  of  commissions  if  an  attorney  were  to  be 
employed  on  each  side  to  assist  the  commissioners.  There  is  no 
precedent  for  such  a  claim  as  this.  And  there  is  no  pretence  for 
saying  that  this  is  not  a  matter  for  the  discretion  of  the  master,  or 
that  the  master  here  has  not  exercised  that  discretion  properly. 
If  the  commissioner  had  charged  a  lump  sum,  including  what  he 
had  paid  for  legal  assistance,  and  the  master  had  in  the  exercise  of 
bis  discretion  allowed  it,  the  Court  probably  would  not  have  inter- 

(1)  Law  Eep.  3  C.  P.  320. 


78 


OOUBT  OF  OOMM OK  PLEA& 


PUB. 


1888 


i 


POTTXB 

RAnoH. 


fered :  Comet  v.  Dempsey.  (1)  But  Steuwrt  v.  Steele  (2)  shews  that 
^the  master  must  exercise  his  discretion  on  the  matter.  And,  tinlesB 
he  is  shewn  to  have  erred  in  principle,  the  Court  will  not  send  the 
matter  back  to  him. 

[BoviLL,  C. J.  The  inqniry  was  certainly  a  very  serious  one ; 
and,  if  questions  were  to  be  put  viva  voce,  it  is  difficult  to  see  how 
the  duty  cast  upon  these  lay  commissioners  could  be  properly  per- 
formed without  the  assistance  of  either  attorney  or  counseL  In- 
deed, I  perceive  from  the  bill  that  there  were  consultations  as  to 
whether  or  not  counsel  should  be  employed.  The  same  course 
seems  to  have  been  pursued  by  both  sides. 

Bbett,  J.  As  the  parties  chose  to  employ  lay  commiasioiiers  in 
a  case  of  such  importance,  in  which  it  must  have  been  assumed  that 
professional  assistance  would  be  required,  the  question  is  whether 
the  successful  party  should  not  have  the  costs  of  it] 

It  must  surely  be  a  matter  for  the  master.  And  here  the  master  did 
not  decide  until  after  consultation  with  some  of  the  other  masters.* 

Cohen,  in  support  of  the  rule.  The  only  question  is  whether 
these  costs  were  fairly  and  reasonably  incurred  in  the  execution  of 
the  commission.  There  is  no  more  reason  why  a  lay  commissioner 
should  not  avail  himself  of  legal  assistance,  than  why  a  lay  arbi- 
trator should  not  employ  competent  legal  advice  in  the  preparing 
of  his  award.  And,  if  ever  there  was  a  case  that  would  justify  it, 
this  is  that  case.  None  but  a  professional  man  of  great  experience 
could  have  conducted  the  examination  satisfactorily. 

[Brett,  J.  Nobody  doubts  the  propriety  of  the  course  which 
was  adopted.     The  only  question  is,  who  is  to  pay  for  it.] 

The  reason  why  the  question  has  not  arisen  before  no  doubt  is, 
that  the  commissioner  usually  charges  a  gross  sum,  which  includes 
the  charge  for  professional  advice.  If  the  witnesses  had  been 
examined  before  a  master  here,  the  attendance  of  counsel  and 
attorney  would  have  been  allowed  as  matter  of  course.  So,  on  a 
reference  to  arbitration.  The  very  form  of  the  commission  here 
shews  that  the  employment  of  a  professional  adviser  was  contem- 
plated. The  point  is  one  of  considerable  importance ;  for,  whereas 
formerly  the  functions  of  the  commissioners  were  simple  and  well 
defined,  very  different  duties  are  now  cast  upon  them  by  the 
(1)  1  Dowl.  N.  S.  422.  (2)  4  M.  &  G.  669. 


VOL.  IV.]  mCH.  TERM,  XXXTT  VIOT.  79 

modem  practice  of  examination  viva  voce :  and  it  is  within  the        1868 
experience  of  every  one  that  commissions  frequently  fail  in  conse-      PormT" 
quence  of  the  imperfect  manner  of  their  execution.  RAiiur 

[BoviLL,  C.J.  Why  was  not  a  mandamus  to  the  Supreme  Court 
obtained  ?] 

That  course  was  deprecated  by  the  Court  in  Famworth  v.  Hyde  (1), 
in  consequence  of  the  increased  delay  and  expense.  There  had  been 
a  second  commission  in  this  case  to  Otago ;  and  as  to  that^  the 
master  allowed  a  portion  of  the  costs  incurred  by  the  commis- 
sioners in  obtaining  legal  assistance. 

BoviLL,  C.  J.  Mr.  Cohen  bases  his  application  in  this  case  upon 
two  grounds.  In  the  first  place,  he  contends  that  the  commis- 
sioner had  a  right  to  call  in  the  aid  of  an  attorney  in  conducting 
the  examination  under  the  commission,  and  that  the  unsuccessful 
party  must  pay  for  iU  There  is  no  foundation  whatever  for  that 
contention.  The  matter  must  be  for  the  discretion  of  the  master 
in  each  particular  case :  and,  unless  we  see  that  the  master  has 
been  clearly  and  substantially  wrong,  we  cannot  interfere  with  his 
decision.  The  importance  of  the  case,  and  the  nature  of  the  ques- 
tions to  be  put  to  the  witnesses,  were  matters  for  the  consideration 
of  the  master :  and  no  doubt  everything  that  could  be  urged  before 
him  in  support  of  the  claim  was  ably  urged.  It  was,  probably, 
fajghly  desirable  that  the  defendant  should  have  the  assistance  of  a 
legal  adviser  to  conduct  the  examination  before  the  commissioners. 
But  the  question  is  whether  he  can  impose  the  expense  of  that 
upon  the  plaintififa  If  the  master  had  altogether  declined  to 
exercise  a  discretion,  there  might  possibly  be  ground  of  complaint 
But  here  the  master  did  go  into  the  matter ;  for,  he  allowed  a  por- 
tion of  similar  charges  on  the  Otago  commission.  It  is  impossible 
for  the  Court  to  discuss  the  question  of  amount. 

Byles  and  Bbett,  JJ.,  concurred. 

Btile  diseharffed,  with  cosh. 

Attorneys  for  plaintiffs :  Thomas  &  EoUams. 
Attorneys  for  defendant :  Fidd  &  BoscoOy  for  Baleson,  Bobinsonj 
&  Co.j  Liverpool 

(1)  14  C.  B.  (N.S.)  719. 
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NICHOLS  V.  DAVIS. 

Parish  Clerk-~Asnffnment  </  Office— -Pariah  of  ManehetUr  Division  Act,  ISoO 
(13  A  14  Viet.  e.  41),  t.  6. 

N.,  baying  been  appointed  parisb  clerk  of  tbe  parisb  of  Mancbester  before  tiv 
passing  of  13  &  14  Vict  c  41,  purported  to  assign  by  deed  bis  office  of  pariit 
clerk  to  D.  By  13  &  14  Vict.  c.  41,  s.  6,  an  act  passed  for  subdiyiding  the  pah^ 
of  Mancbester,  it  was  provided  tbat  tbere  sbould  be  paid  to  tbe  rectcnv  of  tbe  oev 
parishes  for  marriages,  cburcbings,  and  burials,  tbe  fees  usually  payable  at  tk 
parisb  cburcb  during  tbe  continuance  in  oflBoe  of  tbe  cbaplains,  minor  canons,  m 
clerks  of  tbe  parisb  cburcb  tben  being  in  office,  or  any  of  tbem ;  and  tbat  tbf 
rectors  sbould  pay  tbe  same  to  one  of  tbe  cbaplains  or  minor  canons,  who  sbocid 
distribute  tbem  to  tbe  persons  entitled.  All  tbe  cbaplains  and  minor  canons  bad 
ceased  to  bold  office.  N.  having  sued  tbe  rector  of  one  of  tbe  pariahes  crestaJ 
imder  tbe  act  for  bis  portion  of  tbe  marriage  fees : — 

HM,  tbat  tbe  office  of  parisb  clerk  cannot  be  assigned,  and  N.  was  therefon 
still  tbe  parisb  clerk. 

Held,  also,  tbat  tbe  mode  by  which  the  fees  received  by  the  recton  were  to  be 
paid  to  tbe  parties  entitled  was  only  machinery  appointed  by  tbe  act  for  tb£ 
purpose,  and  tbere  being  no  cbaplains  or  minor  canons  remaining  through  wbcm 
it  could  be  carried  out,  N.  was  entitled  to  recover  by  action  from  tbe  rector  tbe 
amount  due  to  him. 


■■•    \- 
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Appeal  from  the  county  court  of  Manchester. 

The  action  was  brought  to  recover  the  sum  of  21  17s.  6d.  for 
marriage  fees  claimed  by  the  plaintiff,  as  being  payable  to  him 
under  the  provisions  of  the  parish  of  Maacbfester  Division  Act, 
1850  (13  &  14  Vict  c.  41),  s.  6  (1),  as  lay  parish  clerk  of  the  parish 


}J   I 


(1)  13  &  14  Vict.  c.  41,  8.  6  :— 
"  And  in  order  tbat  tbe  setting  out  and 
declaring,  or  setting  out,  constituting, 
and  annexing,  any  district  or  parish* 
nnder  tbe  provision  of  this  act,  to  any 
cburcb  [or  chapel  already  consecrated, 
or  to  be  hereafter  consecrated,  may  not 
prejudice  the  revenues  of  the  cbaplains 
or  minor  canons,  or  of  the  clerks  now 
holding  office  in  the  cathedral  and  parish 
cburcb  of  Manchester,  be  it  enacted, 
tbat  tbere  shall  be  paid  to  tbe  rectors 
of  such  districts  or  parishes  respect- 
ively, and  their  successors  for  tbe 
time  being,  for  the  performance  of  mar- 
riages, cburcbings,  and  burials,  during 


tbe  continuance  in  office  of  the  toJd 
cbaplains  or  minor  canons  and  clerks,  or 
any  of  them,  the  fees  which  are  usually 
and  of  right  ought  to  be  paid  for  every 
such  marriage  and  burial,  and  such 
ofiferings  as  are  usually  and  of  right 
made  for  every  such  churching  at  the 
said  cathedral  and  parish  church  of 
Manchester,  and  that  the  said  rectors 
and  their  respective  successors,  shall 
from  time  to  time  receive  such  fees  and 
offerings,  and  pay  to  the  said  chaplain 
or  minor  canons  such  proportion  of  the 
same  as  incumbents  of  cbapelries  and 
districts  within  the  parish  of  Man- 
chester have  hitherto  paid  of  fees  and 
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of  Manchester^  and  of  the  cathedral  or  collegiate  and  parish  church 
of  Manchester,  for  marriages  solemnized  at  Saint  Peter's  Church, 
Oldham  Boad,  Manchester,  between  the  1st  of  January,  1860,  and 
the  31st  of  December,  1866.  In  July,  1818,  the  plaintiff  was  ap- 
pointed by  deed  to  the  office  of  lay  parish  clerk  of  the  parish  of 
Manchester,  and  of  the  cathedral  or  collegiate  and  parish  church 
of  Manchester,  by  the  late  Sir  Thomas  Joseph  de  Trafford,  in 
whose  gift  the  office  was,  as  stated  in  13  &  14  Yict.  c.  41,  s.  18. 
By  an  indenture  dated  the  14th  of  November,  1835,  the  plaintiff, 
in  consideration  of  1900J.,  assigned  to  Mr.  Thomas  Davenport  his 
office  of  parish  clerk  of  the  said  parish  and  church,  and  the 
emoluments  arising  therefrom.  The  plaintiff  had  not  since  1835 
acted  as  parish  clerk,  or  appointed  any  deputy  to  act  in  his  stead 
other  than  by  the  above-mentioned  indenture  of  the  14th  of 
November,  1835.  The  chaplains  or  minor  canons,  and  the  clerk 
in  orders  holding  office  at  the  time  of  the  passing  of  the  act 
(13  &  14  Vict.  c.  41),  all  ceased  to  hold  their  respective  offices  as 
chaplains,  minor  canonsi  and  clerk  in  orders  before  the  commence- 
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offerings  respectively  receired  by  them 
in  respect  of  marriages,  churcbings,  and 
burials  in  tbeir  several  cburcbes  and 
cbapels,  to  be  by  tbe  said  chaplains  or 
minor  canons  paid  to  the  person  or  per- 
sons for  the  time  being  entitled  thereto, 
and  in  sncb  shares  and  proportions  as 
the  fees  and  offerings  respectively  now 
payable  at  the  said  last-mentioned 
church  are  divided,  and  that  the  said 
fees  and  offerings  shall  be  paid  by  half- 
yearly  payments,  on  the  Feast  of  the 
nativity  of  our  Saviour  Christ,  and  of 
St.  John  the  Baptist,  in  every  year :  Pro- 
vided always,  that  on  the  death  of  any 
one  or  more  of  the  present  chaplains  or 
minor  canons  and  clerks,  or  on  the 
ceasing  of  any  one  or  more  of  them  to 
hold  his  or  their  office  or  offices  re- 
spectively, or  being  compensated  in 
manner  hereinafter  provided,  such  pro- 
portion of  the  fees  and  offerings  to  be 
paid  to  the  said  chaplains  or  minor 
canons  and  clerks  as  would  have  be- 


longed to  the  person  or  persons  so 
dying  or  ceasing  to  hold  office,  or  being 
compensated  as  aforesaid,  shall  cease 
and  determine;  and  from  and  after 
the  death  or  vacation  of  office  of  all 
the  said  present  chaplains  or  minor 
canons  and  clerks,  such  fees  only  shall 
be  jmyable  at  any  such  church  or 
chapel  as  aforesaid,  as  shall  be  fixed  by 
the  bishop  of  the  diocese  under  the  pro- 
visions hereinafter  contained :  Provided 
also,  that  nothing  in  this  act  contained 
shall  interfere  with  the  right  of  per- 
forming marriages  within  the  parish  of 
Manchester  (as  now  existing)  already 
enjoyed  by  the  incumbents  of  the 
churches  of  St.  Mary  and  St  John,  in 
Manchester,  until  the  next  avoidances 
of  the  said  churches  respectively,  when 
the  same  shall  cease  and  determine,  ex- 
cept as  to  the  districts  or  parishes  then 
severally  annexed  or  to  be  annexed  to 
the  said  churches." 
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1868        ment  of  the  year  1855.    The  defendant  was  the  rector  of  St  Peter  s 

ilicHou     Churchy  Oldham  Boad,  Manchester,  to  which  a  parish  ooBBtitated 

Dims       ^^^  ^^  ^^^  ancient  parish  of  Manchester  had  been  annexed  under 

the  provision  of  the  aboTe-mentioned  act.    The  chnrch  of  St.  Peter 

was  consecrated  in  January,  1860,  and  the  defendant  had  bees 

rector  since  the  time  of  its  consecration. 

The  county  court  judge  found  that  in  the  event  of  any  fees 
being  payable  by  the  defendant  to  the  parish  derk  of  the  cathedinl 
and  parish  church  in  respect  of  marriages  at  St  Peter's,  sach  fee? 
were  one  shilling  for  each  marriage  by  licence,  and  ninepeiioe  for 
each  marriage  by  banns,  and  the  total  amount  of  such  fees  at  the 
said  rates»  from  January,  1860,  to  December,  1866,  was  22. 17s.  &L 
Judgment  was  given  for  the  plaintiff  for  the  sum  of  2Z.  17s.  6d^ 
with  leave  to  the  defendant  to  appeal. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
||  j  plaintiff  was  entitled  to  recover  by  action  in  the  county  court  of 

Manchester  the  said  sum  or  any  part  thereof. 

Il'i  ]  I  John  Edwards^  for  the  defendant,  contended, first,  that  the  plain- 

tiff was  not  the  parish  clerk  of  Manchester,  for  that  either  the 
office  was  assignable  (Com.  Dig.  Officer  (C.  a.))  and  passed  to 
Davenport  by  the  deed  of  the  14th  of  November,  1835,  or  else  the 
ll  plaintiff  had  lost  his  rights  in  it  by  non-user.    Secondly :  that  the 

plaintiff,  if  ever  entitled  to  the  fees  claimed,  was  only  entitled  to 
receive  them  from  one  of  the  chaplains  or  minor  canons  in  the 
manner  pointed  out  by  the  act  (13  &  14  Vict,  c  41,  s.  6),  and  not 
j  to  recover  them  by  action. 

;  B.  O.  WUKamSf  for  the  plaintiff,  was  not  called  on. 

•■,  ■  ' 

WiLLES,  J.    Mr.  Edwards  has  done  all  that  it  was  possible  to 

do,  but  the  county  court  judge  was  right    The  first  point  made  on 

behalf  of  the  defendant  was  that  the  plaintiff  had  ceased  to  be 
'  parish  clerk  of  Manchester.    It  could  not  be  doubted  that  he  was 

so  up  to  the  year  1835,  because  the  case  finds  that  Sir  T.  Trafford 
I  had  a  right  to  appoint  him,  and  that  is  a  right  which,  though  on- 

j  usual,  he  may  have  had  under  a  private  act  of  parliament    Sir  T. 

Trafford  appointed  him  by  a  deed  which  gave  him  a  right  to  ap- 
j  point  a  deputy,  but  made  no  mention  of  assigns,  and  there  is 

j  nothing  to  shew  that  the  plaintiff's  office  differs  from  that  of  any 

i' 
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other  parish  clerk.  In  the  year  1835  the  plaintiff  professed  to  1868 
assign  his  office  to  Mr.  Davenport,  and  the  question  is,  whether  Kiohqu 
that  assignment  took  the  office  out  of  the  plaintiff  or  only  jy^^, 
amounted  in  law  to  the  appointment  of  a  deputy.  It  certainly 
would  require  authority  to  shew  that  a  parish  clerk  can  assign  his 
office,  and  the  only  authority  that  has  been  cited  is  a  passage  in 
Comyn's  Digest,  Officer  (C.  a.),  which  says  that  an  office  in  fee 
may  be  assigned ;  but  it  goes  on  to  give  the  reason,  viz.,  because 
heir  includes  assigns,  which  implies  that  an  office  granted  for 
life  cannot  be  assigned.  The  same  title  (D.  1)  states  who  can 
appoint  a  deputy,  and  it  appears  at  once  from  what  is  there  laid 
down  that  it  is  a  very  different  thing  to  be  entitled  to  appoint  a 
deputy  and  to  make  an  assignment.  Amongst  the  officers  who 
may  appoint  a  deputy  is  mentioned,  though  doubtfully,  a  parish 
clerk,  with  a  reference  to  Peat  v.  Birr  (1) ;  but  the  whole  passage 
excludes  the  idea  that  a  parish  clerk  can  assign  his  office.  I  think 
therefore  that  both  upon  reason  and  authority  the  deed  of  1835 
amounted  only  to  the  appointment  of  a  deputy,  the  plaintiff  being 
bound  to  pay  over  the  fees  he  may  receive  to  Mr.  Davenport,  upon 
the  principles  laid  down  in  Boe  v.  Tranmarr.  (2)  No  question 
arises  here  as  to  the  effect  of  non-user  in  the  case  of  such  an  office, 
because  no  non-user  has  been  shewn  of  a  contumacious  kind ;  but 
where  non-user  has  been  set  up  as  causing  a  loss  of  right,  as  in 
the  case  of  a  lord  of  the  manor  letting  manorial  courts  fall  into 
neglect,  and  failing  to  appoint  a  judge,  there  has  been  uisually 
some  injury  to  third  parties,  and  a  duty  to  exercise  the  right  to  a 
definable  extent. 

Then,  further,  it  is  contended  that  the  6th  section  does  not 
reserve  to  the  plaintiff  his  rights,  but  only  entitles  him  to  be  paid 
certain  moneys  by  the  chaplains  or  minor  canons  holding  office 
at  the  time  the  act  was  passed,  and  that  he  therefore  is  not  en- 
titled to  bring  this  action.  The  key  to  that  section  however  is 
to  be  found  in  the  introduction  to  it,  which  states  the  object  of  the 
section  to  be  that  the  consecration  of  new  churches  under  the  act 
might  not  prejudice  the  revenues  of  amongst  others  the  clerks  then 
holding  office,  of  whom  the  plaintiff  was  one.  The  section  then 
provides  a  certain  course  by  which  the  fees  of  the  clerks  should 
(1)  Pitegibbon,  272.  (2)  Willes,  682. 
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ises  be  paid  to  them,  viz.,  throagh  the  hands  of  the  chaplains  or  miiior 
ifiGBoui  canons ;  bat  the  rights  of  the  clerks  being  distinct  rights  of  ihtii 
own  cannot  have  been  intended  to  depend  on  the  existence  of  the 
chaplains  or  minor  canons.  The  object  of  the  provisions  was  obvi- 
onsly  to  save  the  rectors  of  the  new  churches  the  trouble  of  distri- 
buting the  fees ;  it  is  therefore  a  mere  matter  of  machinery,  as  i: 
the  act  had  provided  that  the  money  should  be  paid  through  a 
certain  bank.  If  in  that  case  the  bank  had  ceased  to  exist,  thr 
plaintiff  would  still  hare  been  entitled  to  receive  the  money,  and 
so  in  this  case  the  only  effect  of  all  the  chaplains  and  minor  canons 
having  ceased  to  hold  office  is  that  the  rector  must  pay  what  he 
owes  to  the  plaintiff  in  the  usual  way,  instead  of  in  the  manner 
provided  by  the  act.  It  may  be  that  the  plaintiff  could  have  sued 
the  defendant  for  his  fees  if  the  latter  had  not  paid  them,  even  it 
the  chaplains  and  minor  canons  had  still  held  office,  but  it  is  not 
necessary  to  go  into  that  point  in  this  case. 

Keatinq,  J.  I  quite  agree  that  the  county  court  judge  was 
right  I  think  the  plaintiff  was  parish  clerk  at  the  time  he 
brought  the  action,  for  he  was,  it  is  admitted,  duly  appointed  pre- 
viously to  1835 ;  and,  as  shewn  by  my  Brother  Willes,  he  could  no: 
assign  his  office,  and  therefore  he  still  remained  parish  clerk. 

Then  it  is  said  that  he  cannot  bring  an  action  for  the  money,  the 
!  1 1  act  only  entitling  him  to  receive  it  through  the  chaplains  or  minor 

canons ;  but  there  are  none  of  them  left,  and  if  that  view  be  cor- 
rect, he  would  be  unable  in  any  way  to  recover  the  money,  though 
he  is  clearly  entitled  to  it  because  the  act  only  provides  that  the 
shares  of  those  who  die,  or  cease  to  hold  office,  shall  cease  to  be 
paid.  I  quite  agree  with  my  Brother  Willes  that  the  provisions  of 
the  act,  with  reference  to  payment  through  the  chaplains  and 
minor  canons,  are  merely  machinery  for  enabling  the  plaintiff  to 
obtain  payment  without  unnecessary  trouble  to  the  rectors  of  thi 
new  churches,  and  that  he  remains  entitled  to  the  money  as  before, 
though  the  machinery  has  failed. 

Bbktt,  J.,  concurred. 

Jvdgmenl  for  the  plaintiff. 

Attorneys  for  plaintiff:  Merrivum  dt  Fike. 

Attorneys  for  defendant :  Oreffory,  B<mclifeB,  &  Batoie. 
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THE  BOARD  OF  WORKS  FOR  THE  WANDSWORTH  DISTRICT, 
Appellants  ;  HALL,  Respondekt. 

Metropolis  Management  Amendment  Act^  1862  (25  &  26  Vict.  c.  102),  s.  75— 
"  General  line  <f  Buildings'^ — Jurisdiction  of  Magistrate. 

H.  erected  a  bttilding  "beyond  a  line  which  was  subsequently  decided  by  the 
superintending  architect  to  the  Metropolitan  Board  of  Works  to  be  the  general 
line  of  buildings  of  the  row  of  houses  in  which  the  same  was  situated.  The 
superintending  architect  had  not  decided  what  was  the  general  line  of  buildings 
for  that  row  of  houses  previously  to  the  date  when  H.  erected  his  building.  A 
complaint  having  been  made  by  the  District  Board  of  Works  before  a  magistrate, 
under  25  &  26  Vict.  c.  102,  s.  75  (1),  the  magistrate  was  of  opinibn  that  the  line 
determined  by  the  architect  was,  in  fact,  the  ^  general  line  of  buildings  "  at  the 
time  that  H.  built : — 

Held,  that  H.  had  committed  a  breach  of  the  statute  (25  &  26  Vict.  c.  102).  and 
that  the  magistrate  bad  jurisdiction  to  order  the  building  to  be  pulled  down. 

St.  George,  Eanouer  Square,  v.  Sparrow  (16  C.  B.  (N.S.)  209;  33  L.  J.  (M.C.) 
118),  and  Bauman  v.  Vestry  qf  St.  Pancras  (Law  Rep.  2  Q.  B.  528),  discussed. 

Case  stated  by  one  of  the  Metropolifatn  Police  Magistrates,  under 
20  &  21  Vict  c.  43. 


1S6S 
Dec.  1. 


(1)  25  &  26  Vict.  c.  102,  s.  75  :— 
**  No  building,  structure,  or  erection 
shall,  without  the  consent  in  writing 
of  the  Metropolitan  Board  of  Works, 
le  erected  beyond  the  general  line  of 
buildings  in  any  street,  place,  or  row 
of  hotiees  in  which  the  same  is  situate 
in  case  the  distance  of  such  line  of 
buildings  from  the  highway  does  not 
exceed  fifty  feet,  or  within  fifty  feet  of 
highway  when  the  distance  of  the  line 
of  buildings  therefrom  amounts  to  or 
exceeds  fifty  feet,  notwithstanding  there 
being  gardens  or  vacant  spaces  between 
the  line  of  buildings  and  the  highway, 
such  general  line  of  buildin<;s  to  be 
decided  by  the  superintending  architect 
to  the  Metropolitan  Board  of  Works  for 
the  time  being ;  and  in  case  any  build- 
ing, sti-ucture,  or  erection  be  erected,  or 
be  begun  to  be  erected  or  raised,  without 
such  consent,  or  contrary  to  the  terms 
and  conditions  on  which  the  same  may 
have  been  granted,  it  shall  be  lawful 
for  the  vestry  of  the  parish  or  the  Board 
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of  Works  for  the  district  in  which  such 
building  or  erection  is  situate  to  cause 
to  he  made  complaint  thereof  before  a 
justice  of  the  peace  who  shall  thereupon 
issue  a  summons  requiring  the  owner 
or  occupier  of  the  premises,  or  the 
builder  or  person  engaged  in  any  work 
contrary  to  this  enactment,  to  appear  at 
a  time  and  place  to  be  stated  in  the 
summons  to  answer  such  complaint ; 
and  if  at  the  time  and  place  appointed 
in  such  summons  the  said  complaint 
shall  be  proved  to  the  satisfaction  of  the 
justice  before  whom  the  same  shall  be 
heard,  such  justice  shall  make  an  order 
in  writing  on  such  owner,  or  occupier, 
builder,  or  person  directing  the  demo- 
lition of  any  such  building  or  erection, 
or  so  much  thereof  as  may  be  beyond 
the  said  general  line  so  fixed  as  afore- 
said, within  such  time  as  such  justice 
shall  consider  reasonable,  and  shall  also 
make  an  order  for  the  jmyment  of  the 
costs  incurred  up  to  the  time  of  hear- 
ing.'' 
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1868  The  respondent  appeared  on  the  5th  of  June,  1867,  to  answer 

Wahdswobth  the  complaint  of  the  clerk  to  the  appellants,  acting  on  their  behal:. 
B^D  OF  rpjjQ  summons  charged  that  the  respondent  had,  without  the  con- 
sent in  writing  of  the  Metropolitan  Board  of  Works,  unlawfully 
erected  certain-buildings  beyond  the  general  line  of  building  in  a 
street  called  the  Wandsworth  Road,  such  line  of  buildings  not 
exceeding  fifty  feet  from  the  highway,  contrary  to  the  statute 
25  &  26  Vict  c.  102,  s.  75.  (1) 

It  appeared  in  evidence  that  the  respondent  had,  in  the  month 
of  May,  1867,  but  before  the  13th  of  that  month,  erected  a  build- 
ing on  part  of  the  garden  in  front  of  Thurlow  Cottage,  situate 
in  Wandsworth  Eoad,  Clapham,  and  beyond  the  general  line,  as 
determined  by  the  magistrate,  of  buildings  forming  a  row  of 
houses  on  the  south-eastern  side  of  Wandsworth  Boad,  between 
Matrimony  Place  and  the  railway  abutment  of  the  London,  Cha- 
tham, and  Dover  Bailway.  The  superintending  architect  to  the 
Metropolitan  Board  of  Works,  on  the  13th  of  May,  1867,  decided 
the  general  line  of  buildings  in  the  row  of  houses  in  which  the 
building  so  complained  of  was  situate,  and  the  magistrate  was  of 
opinion  that  the  general  line  of  buildings  so  decided  by  the  super- 
intending architect  was  the  general  line  of  buildings  in  the  row  of 
houses  in  which  the  building  complained  of  was  erected.  It  was 
proved  that  the  building  complained  of  was  erected  beyond  such 
general  line  of  buildings.  It  was  contended  on  behalf  of  the  re- 
spondent that,  inasmuch  as  the  superintending  architect  to  the 
Metropolitan  Board  of  Works  had  not  decided  the  general  b'ne  of 
buildings  before  the  building  complained  of  was  erected,  therefore 
the  respondent  had  not  violated  25  &  26  Vict  c  102,  s.  75  (1),  and 
that  the  magistrate  had  no  power  to  order  the  demolition  thereof, 
and  the  magistrate,  being  of  such  opinion,  declined  to  make  any 
order  in  the  matter. 

If  the  CSourt  should  be  of  opinion  that,  under  the  circumstances, 
the  magistrate  had  power  to  order  the  demolition  of  the  building, 
then  the  case  was  to  be  remitted  to  him  in  order  that  he  might 
make  the  necessary  order  for  the  demolition  thereof,  otherwise  the 
complaint  was  to  be  considered  as  dismissed. 

(1)  Ante,  p.  85. 
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Francis,  for  the  appellants.    On  the  very  day  when  this  ease        ^^^ 
was  decided  by  the  magistrate,  a  contrary  decision  was  arrived  at  Wakdswobth 
by  the  Court  of  Queen's  Bench  in  the  case  of  Banman  v.  Vedry  of      wobks 
St,  Pancras.  (1)    That  case  is  decisive  of  the  present  point ;  there       jj^ 
was  an  earlier  case  in  this  court,  8t  Georgey  Hanover  Square^  v. 
Sparrow  (2),  which  is  in  conflict  with  the  case  in  the  Queen's 
Bench  on  the  question  whether  the  magistrate  is  bound  by  the 
determination  of  the  superintending  architect  as  to  what  the 
general  line  of  buildings  is ;  but  they  agree  on  the  point  raised 
in  this  case,  that  the  superintending  architect  need  not  have 
given  his  certificate  before  the  buildings  are  erected  in  order  to 
give  the  magistrate  jurisdiction.     In  this  case  the  magistrate's  own 
decision  agreed  with  that  of  the  superintending  architect,  and  there- 
fore, according  to  either  case,  the  appellants  are  entitled  to  judgment. 

Wharton,  for  the  respondent.  The  question  must  turn  upon  the 
words  of  the  section ;  and  it  is  evident  from  them  that  there  can 
be  no  ofience  till  there  is  a  general  line  of  buildings  decided  by 
the  superintending  architect.  The  magistrate  had  no  jurisdiction 
to  decide  whether  the  line  settled  by  the  architect  was  right.  The 
judgments  in  the  two  cases  that  have  been  referred  to  are  in  direct 
conflict,  and  the  question  is  which  the  C!ourt  will  now  follow.  The 
judgments  of  Erie,  C.J.,  and  Willes,  J.,  in  St.  George,  HoMOver 
Square,  v.  Sparrow  (3),  shew  distinctly  that  they  thought  that  there 
could  be  no  offence  till  the  general  line  of  buildings  had  been 
decided  by  the  architect.  In  Bavman  v.  Vestry  of  St.  Pancras  ( 1)  the 
facts  were  very  different  from  those  in  this  case,  for  application  had 
been  made  by  the  builder  to  the  Metropolitan  Board  of  Works  for 
leave  to  build  beyond  the  general  line,  and  he  had  obtained  such 
permission  under  certain  restrictions:  he  knew,  therefore,  what 
was  the  general  line  of  buildings,  and  intentionally  built  beyond 
it,  and  no  hardship  was  involved  in  the  case. 

Franeis,  in  reply. 

Willes,  J.  In  this  case  it  is  impossible  to  get  over  the  pro- 
Tisionsof  the  statute,  whether  it  is  to  be  construed  according  to  the 
rule  laid  down  in  this  court  by  three  judges  in  the  case  of  St.  George, 

(1)  Law  Rep.  2  Q.  B.  528.  (2)  16  0.  B.  (N.S.)  209 ;  33  L.  J.  (M.C.)  118. 

(3)  16  C.  B.  (N.S.)  at  pp.  218,  220. 
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"Wahdswobth  more  of  the  judges  of  the  Court  of  Queen's  Bench,  not  by  the 
^^^'^  C!ourt,  in  Bauman  v.  Vettry  of  Si.  Pancra$.  (2)  The  statute  in 
«^-  effect  lays  down,  that  a  person  who  erects  a  building  within  th« 

limits  to  which  the  act  applies,  unless  he  obtains  the  consent  of  the 
Metropolitan  Board  of  Works,  shall  at  his  peril  keep  within  the 
general  line  of  frontage ;  and  it  goes  on  to  say,  that  such  general 
line  shall  be  decided  by  the  superintending  architect  of  the  Metro- 
politan Board  of  Works,  and  that  the  magistrate  may  order  the 
building  to  be  pulled  down  if  it  be  beyond  the  general  line  so 
fixed.  Any  person,  therefore,  who  erects  a  building  in  sach  a 
position  that  it  is  in  danger  of  being  considered  by  competent 
authority  beyond  the  general  line  of  buildings,  is  in  danger  of 
haying  to  pull  it  down ;  and  though  it  is  a  hardship  that  he  should 

'  be  obliged  to  do  so  by  a  subsequent  decision,  either  of  the  architect, 

as  was  thought  by  the  judges  of  the  Court  of  Queen's  Bench,  or 
the  architect  confirmed  by  the  magistrate,  as  was  thrown  out  by 

;  three  judges  of  this  court,  yet  the  liardship  is  tolerated  to  prevent 

the  eyesores  and  inconvenience  that  would  follow  if  persons  were 
allowed  to  build  without  any  reference  to  the  other  houses  in  the 
street.  It  cannot  be  that  the  line  is  merely  imaginary  till  fixed 
by  the  architect,  though  it  is  necessary  to  resort  to  a  mental  pro- 
cess to  apprehend  it,  and  it  is  a  matter  of  judgment  where  the 
line  will  fall  upon  the  ground.  It  is  not  necessary  to  go  further 
in  this  case,  because  the  magistrate  has  come  to  the  conclusion  that 
the  architect  has  laid  down  the  general  line  of  buildings  correctly ; 
both  the  authorities  therefore  (in  one  or  both  of  whom  the  right 
to  decide  must  rest)  have  decided  the  position  of  that  line  against 
the  respondent.  It  is  unnecessary,  therefore,  to  enter  into  a 
discussion  as  to  whether  the  view  taken  by  three  judges  in  this 
court,  or  that  taken  by  two  judges  in  the  Court  of  Queen's  Bench, 
was  right.  It  may  be  proper,  however,  to  observe,  that  in  the  case 
in  the  Queen's  Bench,  Shee,  J.,  said  that  he  did  not  think  that  in 
deciding  that  case  their  judgment  would  necessarily  conflict  with 
the  case  in  this  court ;  and  he  goes  on  to  state  the  reason,  viz., 
because  the  magistrate  in  Bauman  v.  Vestry  of  St  Pancras  (2) 
adopted  the  line  that  had  been  decided  by  the  architect  as  the 
(1)  16  C.  p.  (N.  S.)  2@9 ;  33  L.  J.  (M.C.)  118.         (2)  Law  re,\  2  Q.  B.  628. 
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true  line,  which  of  course  he  had  a  right  to  do ;  the  question  in  ises 
that  case,  in  fact,  was  rather  whether  the  architect's  certificate  had  "wAiroswoBra 
been  given  in  time,  than  whether  the  magistrate  was  bound  by  it  if  ^Si^  ^' 
it  were  so ;  but  in  the  case  of  St  George^  Sanover  Square^  v.  ». 
'Sparrow  (1)  it  was  assumed  that  it  made  no  difference  when  the 
architect  gave  his  certificate,  for  one  reason  why  the  Court  thought 
that  the  line  fixed  by  the  architect  was  not  conclusive  against  the 
builder  (no  one  doubted  it  was  so  against  the  architect's  employers, 
the  Metropolitan  Board  of  Works),  was  the  hardship  of  his  being 
bound  by  a  decision  ex  post  facto.  The  cases  in  both  courts,  there- 
fore, are  against  the  respondent.  I  may  say,  without  any  disrespect 
to  the  Court  of  Queen's  Bench,  that  the  opinion  of  the  judges  of  this  » 
court  was  misapprehended,  for  it  is  stated  in  Bawnan  v.  Vestry  of 
St.  Panoras  (2)  that  the  Court  of  Common  Pleas  had  overlooked 
that  it  was  the  decision  of  the  architect  which  gave  the  magistrate 
jurisdiction ;  it  is  quite  obvious  that  that  remark  proceeds  on  the 
4issumption  that  the  judges  of  this  court  thought  that,  even  if  the 
building  was  within  the  line  laid  down  by  the  architect,  yet  if  it  was 
•outside  what  the  magistrate  thought  to  be  the  true  line,  he  could 
decide  against  the  builder  and  order  the  buildings  to  be  pulled 
•down.  No  such  opinion  was  entertained  here ;  the  judges  here, 
equally  with  the  judge  I  have  quoted,  thought  that  the  magistrate 
had  no  jurisdiction  except  in  relation  to  the  architect's  line ;  they 
thought  the  magistrate  ought  not  to  convict  unless  the  building  was 
beyond  the  line  so  laid  down  by  the  architect,  but  they  also  thought 
Ihat  he  ought  not  to  convict  if  he  was  of  opinion  that  the  building 
was  not  really  beyond  the  general  line  of  houses,  though  it  was 
beyond  that  fixed  by  the  architect.  To  that  extent,  therefore,  the 
judgment  in  this  court  appears  to  have  been  misapprehended.  The 
result  therefore  is,  that  we  must  rendt  this  case  to  the  magistrate, 
for  him  to  make  such  order  as  is  right. 

Keating,  J.  I  am  of  the  same  opinion.  The  point  actually 
decided  by  the  magistrate,  assuming  that  he  had  jurisdiction,  was 
right,  because  he  has  found  that  the  line  laid  down  by  the  archi- 
tect was  the  true  line  of  buildings ;  he  has,  therefore,  not  decided 
anything  contrary  to  the  decision  in  this  court  in  St.  Oeorge^  Hanover 

(1)  IG  C.  B.  (N.  S.)  209 ;  33  L.  J.  (M.C.)  118.        (2)  Law  Rep.  2  Q.  B.  at  p.  632. 


90  COURT  OF  COMMON  PLEAa  (X.  B. 

1868       Square^  ▼•  Sparrow  (1),  nor,  indeed,  has  the  Court  of  Queen's 
Wammwobth  Bench,  when  the  case  in  that  Court  is  properly  understood  as  ex- 
'^^^^^    plained  by  my  Brother  Willes.    I  think  the  magistrate  exercised 
V*         a  wise  discretion  in  sendini^  the  case  here,  as  it  is  one  of  some 
difficulty ;  but  we  have  come  to  the  conclusion  that  he  has  jurisdic- 
tion, and  is  entitled  to  act  npon  the  opinion  of  the  architect  and  his 
own. 

Bbett,  J.    I  think  this  case  depends  on  whether  the  general 
line  of  buildings  is,  in  truth,  an  existing  line  before  the  architect 
has  given  his  decision  respecting  it ;  if  it  be  not,  then  I  should 
«  think  the  injustice  would  be  so  great,  if  the  architect  could  by 
laying  down  a  line  compel  persons  to  pull  down  buildings  already 
erected,  that  we  should  be  bound  to  look  for  some  other  interpre- 
tation of  the  act.    If,  however,  the  line  is  an  actually  existing 
one,  and  the  only  difficulty  is  in  discovering  its  position,  and  of 
this  the  decision  of  the  architect  is  made  evidence  by  the  act, 
then  I  think  the  words  of  the  act  are  conclusive.     The  section 
says  that  no  person  shall  build  beyond  the  line,  and  that  if  he 
does  the  magistrate  may  order  the  building  to  be  pulled  down ; 
and  even  according  to  the  case  in  this  court»  the  architect's  decision 
is  prima  facie  evidence  as  to  its  position,  though  not  conclusive  as 
against  the  person  building.    On  consideration,  I  think  that  the 
line  is  an  existing  one,  and  that  the  magistrate  had  therefore 
authority  to  order  the  building  now  in  question  to  be  pulled  down. 
I  think  the  two  cases  that  have  been  cited  are  authority  for  this 
opinion;  although  the  point  was  not  actually  decided  in  those 
cases,  it  was  raised  in  argument,  and  the  judgments  were  in  accord- 
ance with  what  we  are  now  deciding. 

Com  remitted. 

Attorneys  for  appellants :  Hamher  dt  Mlis,  far  A.  A.  CoTrsdlis, 
Wandsworth. 
Attorney  for  respondent :  S.  I.  Riches. 

(1)  16  C.  B.  (X.SO  209 ;  33  L.  J.  (M.CO  118. 
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HAINES  V.  WELCH  akd  MAURIOTT.  1868 

iLafidlaixl  aiuL  Tenant— Distress— 'Emhlements—l^  &  15  Vid.  c.  25, «.  1.  Dte.% 

Section  1  of  14  &  15  Vict,  c  25,  provides  that,  where  tlie  lease  of  "  any  farm 
or  lands  "  shall  determine  by  the  death  or  cesser  of  the  estate  of  any  landlord 
entitled  for  his  life  or  for  any  uncertain  interest,  instead  of  claims  to  emblements, 
the  tenant  shall  continue  to  hold  such  farm  or  lands  until  the  expiration  of  the 
then  current  year  of  his  tenancy,  and  shall  then  quit  upon  the  terms  of  his  lease, 
as  if  it  had  expired  by  effluxion  of  time  or  otherwise ;  and  the  succeeding  land- 
lord shall  be  entitled  to  recover  and  receive  of  the  tenant  a  fair  proportion  of  the 
rent,  for  the  period  since  the  lessor's  death  or  cesser  of  estate.  H.  held  as  tenant 
from  year  to  year  of  A.,  tenant  for  life,  a  cottage  with  about  an  acre  of  land, 
wrhich  was  partly  cultivated  as  a  garden,  and  partly  sown  with  com  and  planted 
with  potatoes.  A.  died  in  the  middle  of  a  year  of  H.'s  tenancy,  and  M.  thereupon 
became  entitled  to  the  reversion ;  and,  at  the  expiration  of  the  then  current  year  of 
H.'s  tenancy,  distrained  for  the  proportion  of  the  rent  due  since  the  death  of  A. : — 

HM^  that  the  act  applied  to  all  tenancies  in  respect  of  which  there  might  be  a 
claim  to  emblements ;  that,  but  for  the  act,  there  might  have  been  a  substantial 
claim  for  emblements  here,  and  that  the  premises  were,  therefore,  "a  farm  or 
lands  "  within  section  1. 

Htld^  also,  that  that  section  gave  a  right  to  distrain  for  the  rent,  as  well  as  to 
recover  it  by  action. 

Special  case. 

The  plaintiff  had  been  for  several  years  prior  to  the  12th  of 
October,  1866,  in  the  occupation  of  a  cottage  and  close  at  Holbeach, 
in  the  county  of  Lincoln,  as  tenant  from  year  to  year,  from  the 
11th  of  October,  to  Ann  Hitch,  who  was  the  owner  of  the  premises 
as  tenant  for  life.  The  defendant  Marriott  was  entitled  to  the 
property  on  the  death  of  Ann  Hitch,  under  a  deed  of  settlement 
Ann  Hitch  died  in  February,  1866. 

On  the  12th  of  October,  1866,  the  defendant  Welch,  as  broker 
of  the  defendant  Marriott,  made  a  distress  upon  the  cottage  for  the 
proportion  of  rent  alleged  to  be  due  from  the  death  of  Ann  Hitch 
up  to  the  11th  of  October,  1866,  and  which  had  not  been  paid. 

The  cottage  was  a  small  labourer's  cottage  standing  upon  a  close 
containing  more  than  an  acre  of  land,  which  waa  partly  cultivated  as  a 
garden  and  partly  sown  with  corn  and  planted  with  potatoes.  There 
never  was  any  agreement  between  the  plaintiff  and  the  defendant 
Marriott  as  to  the  rent  of  the  cottage  after  the  death  of  Ann  Hitch. 

The  Court  was  at  liberty  to  draw  inferences  of  fact  in  the  same 
way  as  a  jury. 
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The  question  for  the  opinion  of  the  Conrt  was,  whether,  under 
the  above  circnrnfltances,  the  defendants  had  any  right  to  distrain. 

LanyoT^  for  the  plaintiff,  contended,  first,  that  14  &  15  Vict. 
c  25,  s«  1  (1),  applied  only  to  agricultural  tenants,  and  that  the 
plaintiff  was  not  such  within  the  meaning  of  that  act;  secondly, 
that  that  section  gave  no  power  to  distrain  for  the  rent  accruin- 
subsequently  to  the  reversioner  coming  into  possession,  but  only 
a  right  to  recover  it  by  action. 

Besletf,  for  the  defendant,  was  not  called  on. 

WiLLES,  J.  I  am  of  opinion  that  this  case  falls  within  the  sta- 
tute :  there  were,  in  fact,  on  this  land,  com  and  potatoes,  in  respect 
of  which  the  tenant  might  have  claimed  a  right  to  emblements : 
the  case  comes,  therefore,  within  the  mischief  to  be  remedied  by  the 
act,  the  inconvenience,  namely,  of  the  owner  of  land  having  a  right 
to  it  which  is  subject  to  the  right  of  another  person  to  come  upon 
it  and  take  the  crops.  It  is  unnecessary  to  express  an  opinion  whether 
the  act  applies  to  all  lands  in  respect  of  which  there  might  be  a 
claim  to  emblements,  whether  there  are  in  fact  any  such  or  not. 
No  doubt  it  must  be  limited  to  places  in  which  emblements  might 
exist,  but  the  moment  there  is  a  right  to  emblements,  which,  though 
small,  is  not  frivolous,  the  case  is  brought  within  the  act. 

(1)  U  &  15  Vict.  c.  25,  •.  1:— 
"  Where  the  lease  or  tenancy  of  any 
farm  or  lands  held  by  a  tenant  at  radc 
rent  shall  determine  by  the  death  or 
cesser  of  the  estate  of  any  landlord  for 
his  life  or  for  any  other  uncertain  inte- 
rest instead  of  claims  to  emblementft, 
the  tenant  shall  continue  to  hold  and 
occupy  such  farm  or  lands  until  the 
expiration  of  the  then  current  year  of 
his  tenancy,  and  shall  then  quit  upon 
the  terms  of  his  lease  or  holding,  in  the 
same  manner  as  if  such  lease  or  tenancy 
were  then  determined  by  effluxion  of 
time  or  other  lawful  means  during  the 
continuance  of  his  landlord's  estate; 
and  the  succeeding  landlord  or  owner 
shall  be  entitled  to  recover  and  receive 
of  the  tenant,  in  the  same  manner  as 
his  predecessor  or  such  tenant's  lessor 


could  have  done  if  he  had  been  livin:;, 
or  if  he  had  continued  being  landlord  or 
lessor,  a  fair  proportion  of  the  rent  for 
the  |)eriod  which  may  have  elapsed 
from  the  day  of  the  death  or  cesser  of 
the  estate  of  such  predecessor  or  lessor 
to  the  time  of  the  tenant  so  quit  tin  <;, 
and  the  succeeding  landlord  or  owner 
and  the  tenant  respectively,  shall,  as 
between  themselves  and  as  against  each 
other,  be  entitled  to  all  the  benefit* 
and  advantages,  and  be  subject  to  the 
terms,  conditions,  and  restrictions,  to 
which  the  preceding  landlord  or  le&?k>r 
and  such  tenant  iie8i)ectively,  would 
have  been  entitled  and  subject  in  case 
the  lease  or  tenancy  had  determined  in 
manner  aforesaid  at  the  expiration  of 
such  current  year. 
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Here  the  land  could  not  be  considered  as  a  mere  curtilage  to  the        1868 
cottage,  and  we  ought  to  draw  the  inference  in  point  of  fact>  that      j^]^^^ 
this  was  such  a  piece  of  land  as  would  give  rise  to  a  substantial  claim         «. 
for  emblements ;  and  is,  therefore, "  a  farm  or  lands  "  within  the  act. 

With  respect  to  the  second  point,  that  the  words  "  recover  and 
receive  of  the  tenant "  do  not  include  the  right  to  distrain,  it  is  tnie 
that  in  strict  legal  language  recover  means  recover  by  action.  The 
Court  might  at  one  time  have  so  construed  it  in  a  case  like  the  pre- 
sent ;  but  it  is  now  often  used  in  the  larger  sense  of  obtaining  in  any 
legal  manner,  and  that  is  the  sense  in  which  it  should  be  interpreted 
here ;  especially  as  the  context  expressly  provides  that  the  landlord 
and  tenant  shall,  as  against  each  other,  be  entitled  to  all  the  benefit 
and  advantages  to  which  the  preceding  landlord  and  such  tenant 
would  have  respectively  been  entitled  in  case  the  tenancy  had  not 
expired  till  the  expiration  of  the  current  year.  The  defendants 
were  therefore  entitled  to  distrain,  and  our  judgment  must  be  in 
their  favour. 

Keating  and  Brett,  J  J.,  concurred. 

Judgment  for  the  defendants. 

Attorneys  for  plaintiff:  Wrighty  Bonner ,  d:  Wright. 
Attorneys  for  defendants :  Wing  &  Ducane. 


[IN  THE  EXCHEQUEK  CHAMBER.]  ^^' ^' 

FUEKTES  AND  Another  v.  MOKTIS  and  Another. 

'    Fadws  AcUf  6  Geo.  4,  c.  94,  and  5  <fc  6  Vict.  c.  Sd-^AtUhority  of  Factor  to 
Pledge  Goods — Revocation. 

An  [ftgent  "intrusted  with  and  in  possession  of  goods,  or  of  the  documents 
of  title  to  goods,"  within  the  Factors  Acts,  is  a  person  who  is  intrusted  as  agent 
for  sale ;  and  consequently  one  whose  authority  to  sell  has  been  revoked  cannot 
make  a  valid  pledge  of  goods  which  had  been  intrusted  to  him  for  sale,  but  which 
he  has  wrongfully  retained  after  his  authority  has  been  revoked,  and  the  goods 
demanded  from  him  by  his  principal. 

Appeal,  by  the  defendants,  from  a  decision  of  the  Court  of 
Common  Pleas,  upon  an  interpleader  issue  directed  to  try  the 
right  to  certain  wines  upon  which  the  plaintiffs  claimed  a  lien  for 
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1866       an  advance  of  money  to  the  defendants*  agent  nnder  the  Factors 
FuiKTis     Act,  5  &  6  Vict.  c.  39.  (1) 


MiiSTiS, 


a  PoOoek,  Q.C.  {ArekibcM  with  him),  for  the  defendanta     The 
question,  which  in  this  case  comes  for  the  first  time  before  any 
court  is,  whether  a  factor,  who  has  been  intrusted  with  goods  for 
sale  as  such,  and  who  has  pledged  the  goods  so  intrusted  to  him  for 
a  bona  fide  advance  made  after  a  secret  revocation  of  his  authoritr 
by  his  principal,  can  give  a  good  title  to  the  person  who  so  ad- 
vances the  money.    The  case  will  depend  upon  the  true  cons^c- 
tion  of  the  last  Factors  Act,  5  &  6  Vict.  c.  39 ;  but  some  light  will 
be  derived  from  a  reference  to  some  dicta  of  learned  judges  and  the 
previous  course  of  legislation  upon  the  subject.    The  decisions  as 
to  the  revocation  of  the  authority  of  an  agent  generally  have  but 
little  application.    Before  the  passing  of  the  earliest  of  the  Factors 
Acts,  4  Geo.  4,  c.  83,  one  who  had  held  out  another  as  his  agent, 
could  not  by  a  secret  revocation  of  his  authority  invalidate  bis 
acts ;  but  an  agent  to  sell  had  not  authority  to  pledge  the  goods  oi 
his  principal.    Most  of  the  jurists  as  well  of  our  country  as  of 
Scotland,  America,  and  the  principal  mercantile  states  of  conti- 
nental Europe,  have  from  time  to  time  advocated  an  extension  of  the 
agent's  authority :  see  WiUiams  v.  Barton  (2) ;   1  Bell's  Commen- 
taries, 181 — 184;  Story  on  Agency,  s.  113,  n. ;  2  Kent's  Commen- 
taries, 10th  edit  869,  n.    And  the  object  of  the  Factors  Acts  was 
to  make  that  alteration  in  the  law  which  those  learned  writers 
suggest.    This  object  was  imperfectly  carried  out  by  4  Geo.  -1, 
c.  83,  and  6  Geo.  4,  c.  94:  see  Phiaips  v.  Euth  (3);  Haijidd  t. 
Phillips  (4)  ;  Bonzi  v.  Stewart.  (5)    Then  came  the  last  act,  d  &^ 
Vict.  c.  39.    It  recites  the  6  Geo.  4,  c.  9i,  and  further  recites  that 
"  whereas  advances  on  the  security  of  goods  and  merchandize  have 
become  an  usual  and  ordinary  course  of  business,  and  it  is  expe- 
dient and  necessary  that  reasonable  and  safe  facilities  should  be 
afibrded  thereto,  and  that  the  same  protection  and  validity  should 
be  extended  to  bona  fide  advances  upon  goods  and  merchandize  as 
by  the  recited  act  is  given  to  sales,  and  that  owners  intrusting 


(1)  Law  Rep.  3  C.  P  268. 

(2)  3  Bing.  139, 145. 

(3)  6  M.  &  W.  572. 


(4)  9  M.  &  W.  647 ;  12  CI.  &  F.  343. 

(5)  4M.&G.295. 
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agents  with  the  possession  of  goods  and  merchandize,  or  of  docu-        186S 
ments  of  title  thereto,  should  in  all  eases  where  such  owners  by  the  '^fumtes 
said  recited  act  or  otherwise  would  be  bound  by  a  contract  or     ^^^g 
agreement  of  sale  be  in  like  manner  bound  by  any  contract  or 
agreement  of  pledge  or  lien  for  any  advances  bona  fide  made  on 
the  security  thereof."    It  then  proceeds  to  .enact,  in  s.  1,  that, 
"  from  and  after  the  passing  of  this  act,  any  agent  who  shall  there- 
after be  intrusted  with  the  possession  of  goods,  or  of  the  documents 
of  title  to  goods,  shall  be  deemed  and  taken  to  be  owner  of  such 
goods  and  documents,  so  far  as  to  give  validity  to  any  contract  or 
agreement  by  way  of  pledge,  lien,  or  security  bona  fide  made  by 
any  person  with  such  agent  so  intrusted  as  aforesaid." 

[CocKBURN,  C.  J.  That  merely  extends  the  words  of  the  former 
act  to  a  new  class  of  cases.] 

Sect.  4  defines  the  meaning  of  the  words  '^  document  of  title." 
It  enacts  that  "  any  bill  of  lading,  India  warrant,  dock-warrant, 
warehouse-keeper's  certificate,  warrant  or  order  for  the  delivery  of 
goods,  or  any  other  document  used  in  the  ordinary  course  of  busi- 
ness as  proof  of  the  possession  or  control  of  goods,  or  authorizing  or 
purporting  to  authorize,  either  by  indorsement  or  delivery,  the 
possessor  of  such  document  to  transfer  or  receive  goods  thereby 
represented,  shall  be  deemed  and  taken  to  be  a  document  of  title 
within  the  meaniiig  of  this  act ;  and  any  agent  intrusted  as  afore- 
said, and  possessed  of  any  such  document  of  title,  whether  derived 
immediately  from  the  owner  of  such  goods  or  obtained  by  reason 
of  such  agents  having  been  intrusted  with  the  possession  of  the 
goods,  or  of  any  other  document  of  title  thereto,  shall  be  deemed 
and  taken  to  have  been  intrusted  with  the  possession  of  the  goods 
represented  by  such  document  of  title  as  aforesaid,  and  all  con- 
tracts pledging  or  giving  a  lien  upon  such  document  of  title  as 
aforesaid  shall  be  deemed  and  taken  to  be  respectively  pledges  of 
and  liens  upon  the  goods  to  which  the  same  relates ;"  "  and  an 
agent  in  possession  as  aforesaid  of  such  goods  or  documents  shall 
be  taken,  for  the  purposes  of  this  act,  to  have  been  intrusted 
therewith  by  the  owner  thereof,  unless  the  contrary  can  be  shewn 
in  evidence." 

[CocKBURN,  C.J.  The  legislature  may  have  thought  that, 
where  one  of  two  innocent  persons  must  suffer  from  the  act  of  a 
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18G8  third,  it  is  only  just  and  equitable  that  the  loss  should  fall  upon 
Frzssm  him  who  has  allowed  that  third  person  to  have  the  appearance 
Moiirns.  ^^  owner  of  the  goods.  But  the  case  is  very  different  when  the 
true  owner  has  insisted  upon  having  his  goods  back,  and  has  done 
all  he  could  to  revoke  the  authority  of  the  factor.  In  dealing 
with  an  act  of  parliament  which  alters  the  existing  law,  we  must 
give  it  a  reasonable  construction,  so  &r  as  the  words  nsed  will 
admit  of  it.  The  question  is  whether  an  agent  who  has  been  in- 
trusted with  goods,  or  with  the  symbols  of  property  in  goods,  for 
the  purpose  of  sale,  but  whose  authority  has  been  revoked,  can  bd 
said  to  be  intrusted  with  the  possession  within  s.  1.] 

Each  successive  enactment  has  given  more  ample  authority  to 
the  factor  to  deal  with  the  property  or  the  symbols  of  property 
intrusted  to  him  in  accordance  with  the  usages  of  merchants.  The 
construction  put  upon  this  act  by  the  court  below  gives  it  a  limita- 
tion which  did  not  belong  even  to  the  common  law.  In  Trueman 
v.  Loder  (1),  where  there  had  been  a  long  course  of  dealing  throogb 
an  agent,  a  contract  made  by  the  agent  in  the  name  of  the  prin- 
cipal, though  after  the  determination  of  the  agent's  authority,  was 
held  to  bind  the  principal  The  object  of  the  act  manifestly  wa^ 
to  make  the  original  intrusting  and  the  actual  possession  evidence 
of  agency.  So  construing  the  act,  the  intention  of  the  legislature 
is  carried  into  effect,  and  no  violence  is  done  to  the  language  they 
have  used. 

Sir  O.  Eonymany  Q.C.  {CharmeU  with  him),  for  the  plaintiffs, 
was  not  called  upon. 

CocKBURN,  C.J.  We  are  all  clearly  of  opinion  that  the  judg- 
ment of  the  Court  below  must  be  aflSrmed.  Mr.  Pollock  was 
under  the  necessity  of  admitting  that  but  for  the  last  Factors  Act, 
5  &  6  Vict  c.  39,  he  would  have  had  no  locus  standi  at  all.  By 
the  law  as  it  stood  before,  it  is  clear  that  a  man  could  only  transfer 
that  which  he  himself  possessed.  The  Factors  Act  intended  to 
make  an  exception  in  the  case  of  a  person  being  an  agent  and 
being  as  such  intrusted  with  the  possession  of  goods  for  sale.  Mi' 
Pollock's  proposition  is  this,  that  a  person  who  has  once  been 
intrusted  with  goods  for  sale,  and  whose  authority  has  been  put  an 
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end  to,  and  who  retains  possession  of  the  goods  against  the  will  of 
his  principal,  is  nevertheless  still  a  person  **  intrusted  with  the  pos-  Fukntes 
session  of  them,"  within  the  meaning  of  the  act  We  think  the  mootis. 
statute  did  not  contemplate  such  a  state  of  things  as  that. 

Bbamwell,  Channell,  and  Pigott,  BB.,  and  Hayes,  J.,  con- 
curred. 

Jvdgmeni  affirmed. 

Attorney  for  plaintiffs :  John  EUtott  Fox. 
Attorney  for  defendants :  /.  H.  Head. 


[IN  THE  EXCHEQUEH  CHAMBEB.] 

MORGAN  AND  Anotheb  v.  THE  METROPOLITAN  RAILWAY 
COMPANY. 

Itatlway  Company — Notice  to  Treat^Ixtnds  Clauses  Consolidation  Act,  1845 
(8  <fe  9  Vict.  c.  18),  ».  IS^Notice  under  Special  Ad  (27  <fc  28  Vict,  c.  cccxv.), 
s,  13 — Mandamus  under  s.  68  ^  the  Common  Law  Procedure  Actj  1854. 

The  Metropolitan  Railway  (Tower  Hill  Extension)  Act,  27  &  28  Vict.  c.  cccxv., 
by  s.  2  incorporates,  amongst  others,  the  Lands  Clauses  Consolidation  Act,  1845, 
and  by  s.  13  provides  that  the  company,  before  they  enter  upon  or  take  any  tene- 
ment under  the  powers  of  the  act,  shall  ghre  six  months  notice  of  their  intention 
so  to  do  to  the  person  assessed  to  the  relief  of  the  poor  in  respect  of  such  tenement 
The  18th  section  of  the  Lands  Clauses  Consolidation  Act,  1845,  provides  that, 
when  the  promoters  of  the  undertaking  shall  require  to  purchase  or  take  lands 
which  they  are  authorized  to  take,  they  shall  give  notice  thereof  to  the  parties 
interested  in  such  lands,  and  by  such  notice  shall  demand  from  them  the  particu- 
lars of  their  estate  and  interest  in  such  lands,  and  of  the  claims  made  by  them  in 
respect  thereof ;  and  that  every  such  notice  shall  state  that  the  promoters  are 
willing  to  treat  for  the  purchase  of  the  lands,  and  as  to  the  compensation  to  be 
made  for  damage  sustained  by  reason  of  the  execution  of  the  wor^ 

The  Metropolitan  Railway  Company  gave  a  notice  to  the  plaintiffs  of  their  in- 
tention to  take  at  the  expiration  of  six  months  a  tenement  for  which  the  plaintiffs 
were  rated.  In  consequence  of  this  notice  (which  did  not  purport  to  be  a  notice 
under,  or  contain  the  particulars  mentioned  in,  s.  18  of  the  Lands  Clauses  Con- 
solidation Act,  1845),  the  plaintifiGs  took  other  premises,  and  their  former  pre- 
mises remained  upon  their  hands  unoccupied.  The  company  having  failed  to 
proceed  with  the  purchase  of  the  premises,  the  plaintiffs  after  the  six  months  had 
elapsed  commenced  an  action  against  them  for  damages,  and  claimed  a  man- 
damus : — 

Held, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that  the  notice 
served  by  the  defendants  bound  them  to  proceed  with  the  purchase  of  the  pre- 
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mises  witliin  a  reasonable  time  after  the  expiration  of  the  nx  months,  and  that  t: 
plaintiffs  were  entitled  to  substantial  damages,  and  to  a  maudamna  to  compel  tt 
defendants  to  proceed. 

SevMe,  per  Kelly,  C.B,«  that  the  notice  delivered  was  not  a  sufficient  notia^  t 
treaty  within  s.  18  of  the  Lands  Clauses  Consolidation  Act,  1845. 

Quartj  as  to  the  form  of  the  mandamus  ? 

Ebrob  upon  a  jad|^ent  of  the  G>urt  of  Common  Fleas  on  a 
Hpecial  case.  (1) 

By  the  Metropolitan  Bailway  (Tower  Hill  Extension)  Act,  18t>4 
(27  &  28  Vict  c.  eccxv.),  the  defendants  were  authorized  to  pur- 
chase and  take  for  the  purposes  of  their  undertaking  certain 
scheduled  lands,  including,  among  others,  certain  premises  of  the 
plaintiffs. 

By  s,  13  of  that  act  it  is  enacted  that  **  the  company,  befon 
they  enter  upon  or  take  any  tenement  under  the  powers  of  thb 
act,  shall  give  six  months  previous  notice  of  their  intention  to  take 
such  tenement  to  the  person  whose  name  shall  be  in  the  rate-book 
as  assessed  to  the  relief  of  the  poor  in  respect  of  such  tenement ; 
and  delivery  of  such  notice  at  such  tenement  shall  be  deemed 
sufficient  service  thereof." 

On  the  17th  of  November,  1865,  the  defendants  caused  the  fol- 
lowing notice  to  be  served  upon  the  plaintiffs : — 

*'  In  pursuance  of  the  provisions  of  the  13th  section  of  the  Metro- 
politan Bailway  (Tower  Hill  Extension)  Act,  1864,  the  Metropolitan 
Railway  Company  hereby  give  you  notice  that  it  is  their  intention, 
on  or  after  the  expiration  of  six  months  from  the  service  hereof,  to 
enter  on  and  take  under  the  powers  of  their  said  act  a  certain  tene- 
ment numbered  6,  in  the  parish  of  the  precinct  of  the  Tower  With- 
out, in  the  county  of  Middlesex,  on  the  plan  and  book  of  reference 
deposited  with  the  respective  clerks  of  the  peace  for  the  county  of 
Sliddlesex  and  for  the  city  of  London  with  relation  to  the  said  act, 
and  of  which  tenement  you  are  the  parties  assessed  for  the  poor- 
rate." 

In  consequence  of  this  notice,  the  plaintiffs,  having  first  apprised 
the  defendants  of  their  intention  to  do  so,  in  March,  1866,  pro- 
ceeded to  look  after  and  eventually  took  other  premises  on  which 
to  carry  on  their  business  of  wine-merchants.    The  defendants  took 

(1)  Law  Rep.  3  C.  P.  553. 
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no  further  step  towards  obtaining  possession  of  the  plaintiffs'  pre-       1868 
xnises ;  and  the  plaintiffs,  besides  incurring  the  expense  and  incon-  ~  mobgan 
venience  of  moving  to  their  new  premises,  were  obliged  to  continue      j^^q. 
paying  rent  for  those  which  they  had  vacated.     To  recover  com-      politan 
pensation  for  this,  as  well  as  a  mandamus  to  compel  the  defendants 
to  take  the  necessary  proceedings  to  obtain  an  assessment  of  such 
compensation,  the  present  action  was  brought. 

The  special  act  contained  no  clause  limiting  the  time  within 
•which  the  powers  of  the  company  to  take  lands  compulsorily  were 
to  be  exercised ;  but  the  limit  for  the  completion  of  the  works  of 
the  railway  was  (by  s.  9)  five  years  from  the  passing  of  the  act, 
•viz.  the  29th  of  July,  1864. 

The  Court  below  held  that  the  notice  bound  the  company  to 
proceed  with  the  purchase  of  the  premises  at  the  expiration  of  the 
six  months,  and  that  the  plaintiffs  were  entitled  to  a  mandamus 
(under  s.  68  of  the  Common  Law  Procedure  Act,  1854)  to  compel 
them  to  do  so. 

H.  Lloyd,  Q.C.  (Keane,  Q.C.,  with  him),  for  the  plaintiffs  in  error 
{defendants  below).  Before  a  company  can  put  in  force  its  com- 
pulsory powers  of  purchase,  a  notice  (commonly  called  a  notice  to 
treat)  must  be  given  under  s.  18  of  the  Lands  Clauses  Consolidation 
Act,  1845,  8  &  9  Vict.  c.  18 ;  and  the  notice,  once  given,  cannot 
be  recalled.  The  company  having  given  a  notice  to  treat,  the 
owner  of  the  land  has  no  power  to  compel  them  to  take  the  steps 
necessary  for  ascertaining  the  amount  of  compensation  due,  except 
by  issuing  a  mandamus ;  and  this  was  the  course  ordinarily  pur- 
sued, until  Fotherby  v.  Metropolitan  BaUway  Company  (1) :  and 
one  question  for  the  decision  of  the  Court  in  this  case  will  bo 
whether  that  decision  was  well  founded.  Under  the  present 
special  act,  however,  a  more  complicated  state  of  things  arises. 
The  13th  section  of  the  27  &  28  Vict.  c.  cccxv,  in  addition  to 
the  notice  to  treat  required  by  s.  18  of  the  Lands  Clauses  Con- 
solidatjpn  Act,  1845,  requires  the  further  notice  which  was  given 
in  this  Case.  That  notice  was  not  prescribed  for  the  purpose  of 
altering  the  mode  of  proceeding  under  the  general  act,  but  merely 
to  prevent  the  company  from  acting  at  once  upon  their  notice, 

(1)  Law  Kep.  2  C.  P.  188. 
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1868       and  to  give  the  occupier  time  to  obtain  other  premises.    The  ques- 

Morgan      tion,  therefore,  upon  this  part  of  the  case,  will  be,  what  is  the  effect 

BIetbo-      ^^  ®^^^  ^  notice,  and  what  are  the  rights  of  the  persons  upon  n  hom 

poLiTAK     it  has  been  served?     The  contention  in  the  Court  beloir  wa>, 
Bail^at  Co.  _  rt  1 

that  it  operated  as  a  notice  to  treat,  under  s.  18  of  the  general 

f^  act ;  and  that,  if  not^  it  was  an  exercise  of  an  option  by  the  com- 

'^  pany,  from  which  they  could  not  recede :  and  the  plaintifis  ckumed 

a  writ  of  mandamus  in  the  alternative. 

[Bramwell,  B.    Your  contention  will  be  that  the  notice  which 

they  gave  bound  the  company  to  nothing,  and  that  they  were  at 

J  liberty  to  abandon  it] 

Precisely  so.    By  s.  18  of  the  Lands  Clauses  Consolidation  Act, 

1845,  before  the  promoters  of  the  undertaking  proceed  to  take  any 

lands,  they  are  required  to  give  notice  thereof  to  aU  the  parties 

interested  in  such  lands,  and  by  such  notice  to  demand  from  Bodt 

parties  the  particulars  of  their  estate  and  interest  in  such  land^. 

and  of  the  claims  made  by  them  in  respect  thereof;  and  the  notice 

is  to  state  the  particulars  of  the  lands  so  required,  and  that  the 

promoters  are  willing  to  treat  for  the  purchase  thereof  and  as  to 

the  compensation  to  be  made  to  all  parties  for  the  damage  that 

^1^  may  be  sustained  by  them  by  reason  of  the  execution  of  the  works. 

From  the  moment  that  notice  is  given,  both  parties  are  bound : 

!.  l^  the  company  may  be  compelled  to  take  and  to  pay  for  the  land, 

-  fl  and  the  owner  cannot  obtain  anything  for  subsequent  improve- 

ments.    Then,  s.  21  and  following  sections  point  out  the  mode  of 

proceeding  for  ascertaining  the  amount.    Tiie  notice  here  given 

does  not  profess  to  be  a  notice  under  that  act.    It  contains  none  of 

the  incidents  required  by  s.  18 :  but  it  is  in  terms  a  notice  under 

8.  13  of  the  special  act,  and  is  quite  independent  of  the  proceeding 

for  assessing  the  value  of  the  lands  taken. 

[Kelly,  C.B.    The  question  is  whether  the  comiwiny  are  not 

bound  to  take  the  necessary  steps  to  possess  themselves  of  iha 

land,  when  they  have  given  such  a  notice  as  this,  which  in  effect 

amounts  to  a  six  months  notice  to  quit.    Whether  the  notice  to 

treat  is  to  be  given  before  or  after  the  notice  under  s.  13  of  the 

special  act,  can  make  no  difference. 

Hannex,  J.,  referred  to  Bex  v.  Manchester  Commissioners  (I) 

1)  4B.&Ad.333,ii. 
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and  Bex  v.  Hungerford  Market  Company  (1),  where  such  a  notice       1868 
as  this,  nnder  very  similar  provisions,  was  held  to  be  binding  and  '  "moegak 
conclusive  on  the  promoters  of  the  uudertakiDg.]  ^^  ^-^ 

It  is  difficult  to  say  that  this  was  not  an  election  on  the  part  of  polttan 
the  company  to  take  the  land.  But  there  must  be  a  distinct 
notice  to  treat.  The  question  is  whether  the  plaintiffs  have  any 
remedy  otherwise  than  in  equity.  It  may  not  be  necessary  to 
contest  the  propriety  of  the  decision  of  the  Court  of  Common  Pleas 
in  Fciherby  v,  MetropciUan^  BaUway  Company.  (2)  But  it  is  clear 
that  there  cannot  be  a  claim  for  a  mandamus,  unless  there  is  a 
right  of  action  at  least  for  nominal  damages ;  and  it  is  equally 
clear  that  no  action  will  lie  for  not  delivering  a  notice  to  treat. 
In  Benson  v.  PauU  (3)  it  was  held  that  s,  68  of  the  Common  Law 
Procedure  Act,  1854,  applies  only  to  the  fulfilment  of  such  duties 
as  might  be  enforced  by  the  prerogative  writ  of  mandamus,  and 
not  to  the  specific  performance  of  contracts. 

[Kelly,  C.B.  Unless  that  case  overrules  Bex  v.  Hungerford 
Market  Company  (1),  a  mandamus  does  lie  here.  A  notice  to  treat 
was  there  held  to  be  equivalent  to  an  agreement  to  purchase. 
That  case  is  quite  conclusive.  The  first  step  which  the  defendants 
had  to  take  here  was,  to  give  the  plaintiffs  the  notice  prescribed 
by  8.  18  of  the  Lands  Clauses  Consolidation  Act,  1845 :  and  the 
plaintiffs  are  entitled  to  a  mandamus  to  compel  them  to  issue  such 
notice.] 

The  distinction  between  the  prerogative  writ  of  mandamus  and 
the  statutory  mandamus  is,  that  the  former  is  granted  wherever 
there  is  a  legal  right,  and  no  other  specific  legal  remedy ;  and  the 
latter  can  only  be  granted  where  the  party  claiming  it  has  a  right 
of  action, — the  object  of  s.  68  of  the  Common  Law  Procedure  Act, 
1854,  being,  that  the  same  Court  which  tries  the  right  may  give 
the  remedy. 

[Channbll,  B.  The  Court  of  Exchequer  took  that  view  in  a 
case  of  Bush  v.  Beavan,  (4) 

Kelly,  C.B.  The  plaintiffs  here  claim  a  mandamus  of  some 
sort.  Three  questions  are  presented  to  us, — 1.  Whether  an  action 
of  mandamus  is  maintainable  to  compel  the  defendants  to  issue 

(1)  4  B.  &  Ad.  327.  (3)  6  E.  &  B.  273. 

(2)  Law  Rep.  2  C.  P.  188.  (4)  1 H.  &  C.  500  ;  32  L.  J.  (Ex.)  54. 
Vol.  IV.                                            I  2 
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1868       their  warrant  to  the  sheriff.    2.  Whether,  if  such  action  is   not 

MoBOAH     maintainable,  an  action  of  mandamns  is  maintainable  to  compel 

^i[^^     them  to  give  the  plaintiffs  a  formal  notice  to  treat,  imder  s.  18  of 

poLETAN     the  Lands  Clauses  Consolidation  Act,  1845,  or  to  do  any  other  act 
BailwatCo.  ^ 

for  the  purpose  of  settling  the  amount  of  compensation  to  be  paid 

to  the  plaintiffs  in  respect  of  the  premises.    3.  Whether,  if  the 

Court  should  answer  either  of  the  above  questions  in  the  affinna- 

tiye,  the  plaintiffs  are  under  the  circumstances  entitled  to  more 

than  nominal  damages.    If  we  answer  the  second  question  in  the 

affirmatire,  our  opinion  upon  the  first  will  be  immaterial.] 

The  exclusion  of  replevin  and  ejectment  from  the  operation  of 
s.  68  of  the  Common  Law  Procedure  Act,  1854,  shews  that  it  was 
intended  to  confine  the  remedy  to  cases  where  there  might  be  an 
action  for  damages.  No  action  will  lie  for  damages  for  neglecting' 
to  give  a  notice  to  treat  The  company  are  not  required  to  give 
such  notice  within  any  prescribed  period. 

[Kelly,  C.B.  Is  there  no  time  limited  in  the  special  act  for 
the  exercise  of  the  powers  of  taking  lands  compulsorily  ?] 

There  is  not :  the  only  limitation  of  time  in  the  act  is  the  five 
years  within  which  the  works  are  to  be  completed. 

[Kellt,  C.B.  The  company,  having  made  their  election  when 
they  gave  the  notice  of  the  17th  of  November,  1865,  were  bound 
within  a  reasonable  time  to  take  the  steps  necessary  to  enable  the 
occupiers  to  obtain  their  compensation,  assuming  any  other  step  to 
h6  necessary.  The  reasonable  time  for  taking  those  steps  would 
at  all  events  be  at  the  expiration  of  the  six  months,  though  I  in* 
cUne  to  think  it  would  be  before  that  time.] 

There  is  nothing  to  render  it  obligatory  on  the  company  to  pro- 
ceed to  give  a  notice  to  treat  until  a  reasonable  time  before  the 
expiration  of  the  period  allowed  for  the  completion  of  their  works. 

[Kelly,  C.6.  Having  received  this  notice,  the  plaintiffs  might 
reasonably  assume  that  the  company  would  immediately  on  the 
expiration  of  the  six  months  take  the  steps  necessary  to  enable 
them  to  obtain  possession  of  the  land ;  and  it  was  essential  that 
the  plaintiffs  should  at  once  take  other  premises  in  which  to  carry 
on  their  business.] 

Sir  O,  Honymcmj  Q.C,  {W,  O.  Harrison  with  him),  contra. 
Bovill,  C.  J.,  in  the  Court  below,  thought  the  notice  served  amounted 
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to  a  notice  to  treat,  under  s.  18  of  the  Lands  Clanses  Consolidation        1868 

Act,  1845,  ~~M0B0AN 

[Kelly,  C.B.     I  do  not  take  that  view  of  it.    It  does  not  con-      mbtbo- 
tain  any  of  the  requisites  of  a  notice  to  treat.!  _  politah 

The  judgment  of  the  Court  (Kelly,  C.B.,  Bramwell,  Channell, 
and  Pigott^  BB.,  and  Lush  and  Hannen,  J  J.),  was  delivered  by 

Kelly,  C.B.  We  are  all  of  opinion  that  the  judgment  of  the 
Court  of  Common  Fleas  must  be  affirmed.  It  appears  that  the 
defendants  under  an  act  which  they  had  obtained  for  the  extension 
of  their  railway  (27  &  28  Vict.  c.  cccxv.),  were  entitled  to  take 
certain  premises  in  the  occupation  of  the  plaintifb;  and  that, 
under  s.  13  of  that  act,  they  gave  the  plaintiffs  a  notice  to  the 
effect  that  it  was  their  intention,  on  or  after  the  expiration  of  six 
months  from  the  service  thereof,  to  enter  upon  and  take  the  pre- 
mises in  question  under  the  powers  of  the  act ;  and  that  they  took 
no  other  step.  When  we  come  to  look  at  the  act  of  parliament, 
we  find  that  the  provisions  of  the  Lands  Clauses  Consolidation  Act, 
1845  (8  &  9  Vict.  c.  18),  amongst  others,  are  incorporated  there- 
with; and  that,  under  s.  18  of  the  last-mentioned  act,  the  defend- 
ants were  bound  to  take  other  steps  to  enable  them  to  obtain  the 
particulars  of  the  occupiers'  interest  in  the  premises,  and  proof  of 
their  title,  and  to  enable  the  occupiers  to  obtain  compensation, 
before  they  could  take  possession.  The  notice  to  treat  under  s.  18 
confers  certain  advantages  upon  both  sides.  No  such  notice,  it 
appears,  was  given;  and,  the  six  months  having  elapsed,  the 
plaintiffs  quitted  the  premises  and  took  others,  after  due  notice  to 
the  defendants  of  their  intention  to  do  so,  and  incurred  other  ex- 
penses, and,  after  a  considerable  lapse  of  time,  have  brought  this 
action  for  the  purpose  of  enforcing  the  payment  of  compensation 
under  the  provisions  of  the  Lands  Clauses  Consolidation  Act.  Two 
points  have  been  urged  on  the  part  of  the  defendants.  In  the  first 
place,  it  is  said  that  the  action  is  brought  to  recover  damages,  and 
for  a  mandamus  under  s.  68  of  the  Common  Law  Procedure  Act> 
1854,  which  enacts  that  "  the  plaintifiT  in  any  action  in  any  of  the 
superior  courts,  except  replevin  and  ejectment,  may  indorse  upon 
the  writ  and  copy  to  be  served  a  notice  that  the  plaintiff  intends  to 
claim  a  writ  of  mandamus,  and  the  plaintiff  may  thereupon  claim 
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1868       in  the  declaratioD,  either  together  with  anj  other  demand  which 


MoROAH     i^aay  now  be  enforced  in  such  action,  or  separately,  a  writ  of  man- 
Metro,      damus  commanding  the  defendant  to  fulfil  any  duty  in  the  fulfil- 
;Q^^^^r^  ment  of  which  the  plaintiff  is  personally  interested ;"  and  that  the 
'  statute  does  not  authorize  such  an  action  as  this.     We  find  it,  how- 
ever, expressly  laid  down  in  Foiherhy  v.  Metropolitan  BaUway  Com- 
pany (1),  a  case  which  is  undistinguishable  from  the  case  now 
before  the  Court,  that  the  neglect  by  a  railway  company  to  issuf^ 
a  warrant  to  the  sheriff  to  summon  a  jury  to  assess  the  value  or' 
land  which  they  have  given  notice  that  thoy  will  require  for  the 
purposes  of  the  act,  within  a  reasonable  time  after  such  notice,  is 
an  actionable  wrong,  and  the  issue  of  such  warrant  may  be  en- 
forced by  an  action  for  a  mandamus  under  the  Common  Law  Pro- 
cedure Act,  1854,  s."  68.     Erie,  C. J.,  in  deliveriug  the  judgment  in 
that  case,  observes :  **  In  former  times,  persons  in  the  position  of 
the  plaintiff  have*had  recourse  to  the  writ  of  mandamus  issued  by 
the  Court  of  Queen's  Bench  to  enforce  their  right;  but  this  remedy 
was  fraught  with  the  disadvantages  and  vexations  so  concisely  and 
forcibly  set  out  in  the  report  of  the  commissioners  on  which  the 
Common  Law  Procedure  Act,  1854,  was  framed.    The  question  for 
us  to  determine  is,  whether  the  plaintiff  can  now  avail  himself  of 
the  remedy  of  action  for  mandamus  given  in  that  statute.     I  am 
with  Mr.  Harrison  on  both  the  points  that  he  has  made.    I  think 
that  the  Common  Law  Procedure  Act,  1854,  entitles  the  plaintiff 
to  bring  an  action  for  mandamus  against  the  defendants  for  not 
issuing  a  warrant,  when  he  can  shew  that  he  has  a  right  to  have 
the  warrant  issued,  and  is  personally  interested  in  it,  whether  he  is 
entitled  to  any  damages  for  its  non-issue  or  not."    Here,  in  con- 
sequence of  the  notice  given  to  them  by  the  defendants,  the  plain- 
tiffs are  not  only  entitled  to  a  mandamus,  but  to  an  action  for 
damages  also.    It  appears  from  the  statement  in  the  case  that  the 
next  step  necessary  to  be  taken  by  the  defendants  was  the  issuing 
of  a  notice  to  treat  under  s.  18  of  the  Lands  Clauses  Consolidation 
Act ;  and,  that  notice  not  having  been  issued,  we  are  of  opinion 
that  the  action  is  maintainable.    Then  comes  the  question,  withifi 
what  time  ought  that  notice  to  have  been  given  ?    It  is  not  neces- 
sary for  us  to  say  whether  it  should  have  been  before  or  after  the 
(1)  Law  Tcp.  2  C.  P.  188. 
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expiration  of  the  six  months.  Mr.  Lloyd  contends  that  in  ordinary  1868 
cases  the  time  for  giving  the  notice  to  treat  would  probably  be  Mobgan 
limited  by  the  period  limited  for  the  exercise  by  the  company  of  m^tbo- 
their  power  to  take  lands  compulsorily ;  but  that,  inasmuch  as  in  jj^^^^^ 
this  special  act  there  happens  to  be  no  such  limitation,  the  notice 
may  be  given  (if  it  be  obligatory  on  the  company  to  give  it  at  all) 
at  any  time  before  the  expiration  of  the  time  limited  for  the  com- 
pletion of  the  works,  which,  by  s.  9  of  the  special  act,  is  five  years 
from  the  time  of  its  passing.  We,  however,  are  of  opinion  that,  if 
bound  to  issue  the  notice  at  all,  the  defendants  were  bound  to  issue 
it,  at  the  latest,  within  a  reasonable  time  after  the  expiration  of 
six  months  from  the  delivery  of  the  notice  under  s.  13  of  their 
special  act ;  otherwise  the  plaintiffs  when  they  received  the  notice 
would  be  reduced  to  the  alternative  of  submitting  to  be  summarily 
turned  out  of  their  dwelling-house  or  place  of  business  without 
having  any  place  to  go  to,  or  of  incurring  the  inconvenience  and 
expense  of  providing  themselves  with  other  premises  before  the  ex- 
piration of  the  six  months.  Under  the  circumstances,  therefore,  we 
think  that,  if  the  company  were  bound  by  their  notice  at  all,  they 
were  bound  to  give  the  plaintiffs  a  notice  to  treat,  under  s.  18  of 
the  Lands  Clauses  Consolidation  Act,  at  all  events  within  a  reason- 
able time  after  the  expiration  of  the  six  months. 

Then  comes  the  question  whether  it  was  obligatory  on  the  de- 
fendants to  take  the  premises  at  all.  Ever  since  the  case  of  Bex 
V.  Hungerford  Market  Company  (1)  it  has  uniformly  been  held 
that,  wherever  a  company  is  entitled  to  take  land  compulsorily 
under  the  powers  of  an  act  of  parliament,  if  they  give  notice  of 
their  intention  to  take  the  land,  that  is  an  exercise  of  their  option 
from  which  they  cannot  recede,  and  the  notice  operates  as  a  contract 
or  an  undertaking  by  them  to  become  the  purchasers.  That  case 
was  decided  in  the  year  1832,  and  it  has  never  yet  been  questioned. 
The  result  is,  that  the  defendants,  having  given  the  notice  of  the 
17th  of  November,  1865,  of  their  intention  at  the  expiration  of 
six  months  from  the  service  thereof  to  enter  upon  and  take  the 
plaintiffs'  premises  under  the  powers  of  their  special  act,  bound 
themselves  to  become  the  purchasers,  and  were  equally  bound  to 
proceed  to  take  the  necessary  steps  under  s.  18  of  the  Lauds 
(1)  4  B.  &  Ad.  327. 
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1868  Clauses  Consolidation  Act,  to  entitle  themselves  to  obtain  posses- 
^~Umt&^  Bion  of  the  premises,  and  to  enable  the  plaintiffs  to  obtain  their 
compensation.  Bex  v.  Hungetford  Market  Company  (1)  having 
held  that  the  company  is  liable  to  an  action  under  sach  circom- 
stances,  and  Fofherby  y.  Metropolitan  Bailtvay  Companjf  (2)  haying 
decided  that  a  mandamus  will  lie  for  the  breach  of  that  duty,  we 
are  of  opinion  that  an  action  is  maintainable  for  the  purpose  of 
enabling  the  plaintiffs  to  obtain  compensation  by  due  course  of 
law,  and  that  the  plaintiffs  are  also  entitled  to  a  mandamus  in  tbe 
terms  prayed.  It  is  not  necessary  for  us  to  state  what  should  be 
the  particular  form  of  the  mandamus, — ^whether  to  give  a  notice 
to  treat,  or  to  issue  a  warrant  to  the  sheriff  But  probably  the 
proper  coarse  would  be  to  issue  a  mandamus  commanding  the 
company  to  deliver  the  notice  under  s.  18  of  the  Lands  Clauses 
Consolidation  Act,  and  to  take  all  steps  necessary  to  enable  the 
plaintiffs  to  obtain  compensation. 

A  further  question  has  been  raised,  viz.  whether  the  plaintifi 
were,  under  the  circumstances,  entitled  to  nominal  damages  only 
or  to  recover  substantial  damages.  We  are  all  of  opinion  that  the 
plaintifb  have  by  reason  of  the  notice  served  upon  them  sustained 
much  more  than  nominal  damages,  and  that  they  are  entitled  to 
recover  in  this  action  such  damages  as  they  have  actually  sus^ 
tained. 

Judgment  affirmed.  (3) 

Attorneys  for  plaintiffs :  WrigM  <fe  Bonner. 
Attorneys  for  defendants :  BurcheUs. 

(1)  4  B.  &  Ad.  327.  to  treat,  under  s.  18  of  the  Laiwis 

(2)  Law  Rep.  2  C.  P.  188.  Clauses  Consolidation  Act,  1845,  and 

(3)  A  mandamus  was  issued  com-  the  company  accordingly  gave  the 
manding  the  company  to  give  a  notice  notice. 
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[IN  THE  EXCHEQUEB  CHAMBEB.]  1668 

Dee,  2. 

RANDOLPH  AND  Others  v.  MILMAN  and  Othbbs.  


-Convocaiion — Prebendaries — Cathedral  Chapters — Right  of  Voting  far  Proctors — 

3  <fe  4  Vict.  c.  113. 

The  oon- residentiary  prebendaries  of  cathedrals  have  not  ceased  to  be  members 
of  the  chapters  since  the  passing  of  the  3  &  4  Vict.  c.  113,  and  consequently  have 
still  a  right  to  vote  at  the  elections  of  proctors  to  represent  the  chapters  in  con- 
vocation. 

Ebbob  upon  a  jadgment  of  the  Court  of  Common  Pleas  upon  a 
special  case.  (1) 

Sir  BotmdeU  Paimer,  Q.C.  (Coleridge,  Q,C.,  with  him),  for  the 
plaintiffs  in  error  (defendants  below).    AH  prebendaries,  whether 
residentiary  or  non-residentiary,  have  from  time  immemorial  had  a 
right  to  vote  at  the  elections  of  proctors  to  represent  the  chapter 
in  convocation.    The  Court  below  held  that  the  effect  of  certain 
clauses  in  8  &  4  Vict  c.  113,  was  to  take  away  that  right  so  far  as 
regards  non-residentiary  prebendaries.     That  decision  is  a  plain 
violation  of  the  fundamental  rule  of  law  that  a  vested  right  is  not 
to  be  taken  away,  except  by  express  words  or  by  necessary  intend- 
ment. The  question  mainly  turns  upon  four  sections  of  the  statute, 
two  of  which  are  enacting  and  two  saving  clauses.    One  of  the 
latter  (s.  51)  saves  rights  which,  it  is  submitted,  include  the  right 
now  asserted  by  the  defendsmts.    The  object  of  that  section  was  to 
vest  in  the  ecclesiastical  commissioners  the  estates  of  certain 
deaneries,  &c.    It  enacts  that  ^'all  lands,  tithes,  and  other  here- 
ditaments, excepting  any  right  of  patronage,  and  all  other  the 
emoluments  and  endowments  whatsoever  belonging  to  the  deaneries 
of  Wolverhampton,  Middleham,  Heytesbury,  and  Brecon,  and  to  the 
dignity  or  office  of  sub-dean,  chancellor  of  the  church,  vice-chan- 
cellor, treasurer,  provost,  precentor,  or  succentor,  and  to  any 
prebend  not  residentiary  in  any  cathedral  or  collegiate  church  in 
England,  or  in  the  cathedral  churches  of  St.  David's  and  Llandaff, 
or  in  the  collegiate  church  of  Brecon,  or  enjoyed  by  the  holder  of 
any  such  deanery,  dignity,  office,  or  prebend,  as  such  holder,  shall, 
(1)  Law  Rep.  2  C.  P.  60. 
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1868        as  to  all  such  of  the  said  deaneries,  dignities,  ofiBces,  and  prebends 
IUkxwlph^  respectively  as  may  be  vacant  at  the  passing  of  this  act»  imm*-- 
MiLMAK      ^ift*®ly  ^pon  its  so  passing,  and,  as  to  all  others,  immediately  upon 
the  vacancies  thereof  respectively,  without  any  conveyance    or 
assurance  in  the  law  other  than  the  provisions  of  this  act,  accrat^ 
to  aud  be  vested  absolutely  in  the  ecclesiastical  commissioners  for 
England  and  their  successors  for  the  purposes  of  this  act."     Then 
comes  this  proviso, — "Provided  always  that  aU  other  righU  ami 
'privileges  whatsoever  now  by  law  belonging  to  any  of  such  dig- 
nities, offices,  or  prebends,  except  the  said  last-named  deaneries, 
shall  continue  to  belong  thereto,  except  so  far  as  any  of  such  right^^ 
or  privileges  may  be  controlled  or  affected  by  any  of  the  provisions 
of  this  act  respecting  the  right  of  election  now  exercised  in  any 
chapter."    Nothing  can  be  more  clear  than  that,  notwithstanding 
the  prebends  were  to  lose  their  estates,  the  office  was  not  to  cease, 
or4he  privileges  belonging  to  them  to  be  taken  away,  except  so  far 
as  any  of  such  privileges  were  controlled  by  any  of  the  provisions 
of  the  act.    The  right  to  vote  on  the  election  of  a  proctor  was  one 
of  the  rights  and  privileges  which  before  belonged  to  the  noih> 
residentiary  prebendaries.     What  provisions  are  there  to  affect 
that  right  ?    The  6th  paragraph  of  the  case  states  that  "  when  a 
vacancy  occurred  amongst  the  canons  residentiary,  it  was  filled  up 
by  election  from  amongst  the  existing  prebendaries  by  the  other 
canons  residentiary."    Part  of  the  scheme  of  the  act  was,  to  make 
an  alteration  in  that  respect.    The  title  of  the  act  is,  **  An  act  to 
carry  into  effect,  vrith  certain  modifications,  the  fourth  report  of  the 
commissioners  of  ecclesiastical  duties  and  revenues."    One  of  the 
recommendations  contained  in  that   report  was,  that,  "in  all 
cathedral  and  collegiate  churches  in  which  the  residentiaries  have 
heretofore  been  elected  by  the  chapter  from  amongst  the  existing 
prebendaries,  all  the  canonries  be  in  future  in  the  direct  patronage 
of  the  bishops  of  the  respective  dioceses,  with  the  exception  of  the 
three  existing  canonries  in  the  cathedral  church  of  St  Paul  in 
London ;  and  that  these  latter  canonries  be  in  the  direct  patronage 
of  the  Crown."    The  clauses  of  the  act  which  were  framed  to  carr)^ 
out  that  recommendation  are  the  24th,  25th,  and  26th ;  and  these 
are  the  clauses  referred  to  in  s.  51.    Section  22  provides  that, 
subject  to  the  provisions  thereinafter  contained,  no  presentation, 


V, 
MlLMAN-. 


VOL.  IV.]  mCH.  TERM,  XXXII  VICT.  109 

collation,  &c.,  to  the  dignity  or  office  of  sub-dean,  &c.,  nor  to  any  1868 
prebend  not  residentiary,  in  any  cathedral  or  collegiate  church,  &c.,  Randolph 
shall  convey  any  right  or  title  whatsoever  to  any  lands,  &c.,  or 
emolument  whatsoever  now  belonging  to  such  dignity,  office,  or 
prebend,  or  enjoyed  by  the  holder  thereof  in  right  of  such  dignity, 
office,  or  prebend.  The  41st  section  vests  the  separate  patronage 
of  members  of  chapters  in  the  bishops  of  the  respective  dioceses. 
Then  comes  s.  75,  which  saves  existing  interests.  It  enacts  that 
**  nothing  in  this  act  contained  respecting  the  division  of  corporate 
property,  the  diminution  of  the  income  of  any  deanery  or  canonry, 
the  severance  of  separate  property,  or  the  limitation  of  the  exercise 
of  patronage  possessed  in  right  of  separate  property,  shall  affect 
any  dean,  canon,  prebendary,  dignitary,  or  officer  in  possession  at 
the  passing  of  this  act,  except  as  hereinbefore  expressly  enacted," 
&c.  The  Court  below,  founding  themselves  upon  the  Ist  clause 
and  the  interpretation  clause  (s.  93),  have  drawn  an  inference  that 
these  rights  are  taken  away  from  existing  as  well  as  future  mem- 
bers  of  the  chapter.  The  1st  section  enacts  that  "  from  henceforth 
all  the  members  of  chapter,  except  the  dean,  in  every  cathedral 
and  collegiate  church  in  England,  and  in  the  cathedral  churches 
of  St  David  and  Llandaff,  shall  be  styled  canons."  That  neither 
gives  nor  takes  away  any  right.  The  interpretation  clause  enacts 
that,  "  in  the  construction  of  this  act,  the  term  *  canon  *  shall  be 
construed  to  mean  only  every  residentiary  member  of  chapter, 
except  the  dean,  heretofore  styled  either  prebendary  canon,  canon 
residentiary,  or  residentiary."  Can  that  apply  to  the  word  "canon" 
in  s.  1  ?  If  "canon  "  is  construed  to  be  the  equivalent  of  "  resi- 
dentiary member  of  chapter,"  how  is  the  clause  to  be  read  ?  It 
must  mean  canon  residentiary  only.  Nothing  else  is  referred  to  in 
the  judgment  of  the  Court  below,  except  s.  44,  which  has  no  appli- 
cation. Sect  2  applies  to  canons  residentiary  only.  Sect.  23  pro- 
vides for  the  appointment  of  honorary  canons. 

[BRAMV7ELL,  B.  It  seems  to  be  conceded  that  the  proper  style 
of  these  gentlemen  now  is  "canons."] 

It  may  be  so,  if  the  interpretation  clause  confines  s.  1  to  resi- 
dentiaries.  But  the  sounder  judgment  probably  will  be  to  exclude 
the  interpretation  clause  altogether. 

[Bramwell,  B.    If  s.  1  stood  alone,  all  the  members  of  chapter, 
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18^  whether  residentiary  or  not,  would  be  canons.     ConstnujDg  iLi* 

Bakbolfh    section  by  the  light  of  the  interpretation  daose,  it  means  all  10- 
MzucAx.     residentiary  members.] 

The  object  evidently  was,  to  exclude  from  the  application 
the  general  enactments  as  to  canons  any  canons  who  are  not  resi- 
dentiary. 

MeOishy  Q.C.  {Lindley  with  him),  for  the  defendants  in  err.r. 
Taking  ss.  1, 2,  and  93  together,  it  is  plain  that  the  right  of  Totiu 
for  the  election  of  a  proctor  is  confined  to  members  of  the  chapter, 
and  that,  from  the  passing  of  the  statute,  non-residentiary  prebenS 
ceased  to  be  members  of  the  chapter.    :  Section  1  enacts  th^: 
henceforth  all  the  members  of  chapter,  except  the  dean,  in  everv 
cathedral  and  collegiate  church  in  England,  shall  be  styled  canoiK 
Section  2  limits  the  number  of  canons, — ^in  the  case  of  St^  Paulas. 
to  four.    And  s.  93  provides  that,  in  the  interpretation  of  the  act 
the  term  ''canon**  shall  be  construed  to  mean  only  ''every  resi- 
dentiary member  of  chapter/'    The  chapter  is  to  consist  of  four 
residentiary  canons.    The  act  throughout  follows  its  own  nomen- 
clature.    In  no  part  of  it  are  non-residentiary  prebends  stylt-tl 
"  canons.**    The  17th  section,  which  provides  that»  in  the  cathedrul 
churches  of  St  Paul  and  Lincoln, "  there  shall  be  a  fourth  canonry/* 
means  that  the  chapter  shall  henceforth  consist  of  four  canons. 
Wherever  the  word  "chapter**  is  ui?ed,  the  act  refers  to  canons 
only.    The  Court  below  refer  to  and  somewhat  rely  on  s.  44,  which 
enacts  that,  "  upon  the  vacancy  of  any  benefice  in  the  patronage  01 
the  chapter  of  any  cathedral  or  collegiate  church,  the  chapter  shall 
present  or  nominate  thereto  eithef  a  member  of  such  chapter  or 
one  of  the  archdeacons  of  the  diocese,  or  a  non-residentiary  pre- 
bendary or  honorary  canon,  as  the  case  may  be,"  as  shewing  that  the 
legislature  clearly  distinguish  non-residentiary  prebendaries  and 
honorary  canons  from  members  of  the  chapter.     So,  in  s.  47, 
"  chapter  **  clearly  means  "  canons  residentiary."  The  same  meaning 
must  be  attributed  to  it  in  s.  68.    In  dealing  with  s.  51,  the  Court 
below  say  that  the  proviso  relates  to  rights  belonging  to  the  parti- 
cular prebendary,  and  not  to  the  chapter  generally.    This  is  con- 
sistent with  the  whole  scheme  of  the  act.  The  24th  section  contains 
an  express  provision  "that  the  deanery  of  every  cathedral  and  col- 
legiate church  upon  the  old  foundation,  excepting  Wales,  and  the 
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three  existing  canonries  in  the  cathedral  church  of  St.  Paul,  shall  1868 
henceforth  be  in  the  direct  patronage  of  Her  Majesty."  The' Randolph^ 
patronage  was  in  the  Queen  before.  She  issued  her  letters  manda-  mj^j^ 
tory  to  the  chapter,  which  were  as  compulsory  on  them  as  a  conge 
d'elire  in  the  case  of  a  bishop.  The  24th  and  25th  sections  take 
away  from  the  chapter  of  the  several  cathedral  churches  therein 
respectively  mentioned  the  patronage  therein,  and  vests  it  in  the 
bishops  of  the  respective  dioceses  ^'  so  soon  as  every  person  who 
was  a  member  of  the  respective  chapters  of  such  churches  at  the 
passing  of  this  act  shall  cease  to  be  such  member."  The  proviso 
in  8.  51  is, "  that  all  other  rights  and  privileges  whatsoever  now  by 
law  belonging  to  any  of  such  dignities,  oflSces,  or  prebends,"  except 
the  deaneries  mentioned  in  the  earlier  part  of  the  section,  "  shall 
continue  to  belong  thereto,  except  so  far  as  any  of  such  rights  or 
privileges  may  be  controlled  or  affected  by  any  of  the  provisions 
of  this  act  respecting  the  right  of  voting  now  exercised  by  any 
chapter."  Those  words  apply  whether  affected  directly  or  in- 
directly. 

[Channbll,  B.  The  diflSculty  which  I  feel  is,  that,  the  right 
in  question  having  been  once  vested,  it  would  require  express 
^vords  to  take  it  away.  I  doubt  whether  the  plaintiffs  are  within 
the  act  at  all.] 

The  statute  would  be  almost  entirely  inoperative  if  it  be  held 
not  to  take  effect  until  all  the  existing  prebendaries  are  dead. 

,  [Brahwell,  B.  Non-residentiary  prebendaries  are  still  ap- 
pointed. What  is  a  non-residentiary  prebendary?  Has  he  any 
emolument  ?  In  Burn's  Ecclesiastical  Law,  9  ed.,  vol.  ii.,  p.  88, 
tit.  Deans  and  Chapters,  it  is  said :  ^  The  books  do  generally  con- 
found the  two  words  prebend  and  prebendary ;  whereas,  the  former 
signifieth  the  office,  or  the  stipend  annexed  to  that  office,  and  the 
latter  signifieth  the  officer  or  person  who  executeth  the  office  and 
enjoyeth  such  stipend.  A  prebend  is  an  endowment  in  land  or 
pension  in  money  given  to  a  cathedral  or  conventual  church  in 
prsebendam;  that  is,  for  a  maintenance  of  a  secular  priest  or 
regular  canon,  who  was  a  prebendary,  so  supported  by  the  said 
prebend.  A  canonry  also  is  a  name  of  office,  and  a  canon  is  the 
officer  in  like  manner  as  a  prebendary,  and  a  prebend  is  the  main- 
tenance or  stipend  both  of  the  one  and  of  the  other."    It  would 
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1868        seem,   therefore,   that   prebendary    and    canon    are    convertibl- 
"randouph"  ^erms.] 


V. 
BbLMAN. 


The  object  of  having  non-residentiary  prebendaries  is  similar  t 
that  pointed  out  in  s.  23  as  to  honorary  canons. 

Sir  B.  PaJmeTy  in  reply.  The  contention  on  the  j>art  of  tL- 
plaintifls  would  deprive  the  non-residentiary  prebendaries  of  n 
right  which  they  have  immemorially  enjoyed,  not  by  reason  of  ant 
express  words  in  the  statute  to  warrant  such  a  construction,  bat 
upon  a  mere  suggestion  of  what  was  the  general  scheme  of  th*r 
act ;  whereas  s.  51  in  plain  terms  secures  to  them  the  continuance 
of  all  capitulary  rights  and  privileges. 

The  judgment  of  the  Court  (Kelly,  C.B.,  Bramwell,  Channel!, 
and  Pigotty  BB.,  and  Lush  and  Hannen,  JJ.)  was  delivered  by 

Kelly,  C.B.    The  question  submitted  to  us  in  this  case  is, 
whether  the  non-residentiary  prebendaries  of  St  Paul's  are,  as  well 
since  the  passing  of  the  statute  3  &  4  Vict  c.  113  as  before,  en- 
titled to  vote  as  members  of  the  chapter  in  the  election  of  a  proctor 
to  represent  the  chapter  in  convocation.    It  appears  that  the 
chapter  of  St.  Paul's   formerly  consisted  of  thirty  prebendaries, 
each  of  whom  had  a  stall  in  the  choir  and  a  place  and  voice  in  the 
chapter  assigned  to  his  prebend.    Of  these  four  only  were  resident, 
and  twenty-six  were  non-resident.    These  high  dignitaries  have 
existed  for  many  centuries,  during  all  which  time  they  have  ex- 
ercised and  enjoyed  valuable  rights  and  privileges.    They  were 
also  entitled  to  considerable  property  and  considerable  patronage, 
and  had  the  privilege  of  voting  in  chapter,  amongst  other  occa- 
sions, on  the  occasion  of  an  election  like  that  now  in  question.     It 
may  be  observed  here,  that,  for  some  purposes  enumerated  in  the 
case,  these  non-residentiary  prebendaries  were  not  summoned  to 
attend  meetings  of  the  chapter.    The  question  is  whether  under 
the  provisions  of  this  act  of  parliament  the  privilege  is  still  pre- 
served to  them  of  voting  at  the  election  of  a  proctor  to  represent 
the  chapter  in  convocation.    It  will  be  remembered  that  the  order 
of  men  still  continues,  and  that  for  many  purposes  they  are  en- 
titled to  certain  rights  and  privileges ;  and,  in  order  to  determine 
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ji  r|&  j  whether  the  right  in  question  is  reserved  to  them  or  not,  we  must 


|||  I  advert  first  to  the  51st  section  of  the  act 
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Now,  we  agree  with  the  principle  of  law  stated  by  Sir  Eoundell        1868 
Palmer  at  the  outset,  that  vested  rights  are  not  to  be  taken  away     BANDoiin" 
without  express  words  or  necessary  intendment  or   implication,     milman 
And,  upon  adverting  to  the  statute,  it  will  be  found  not  only  that 
there   is  no   express  extinction  of  the  right  here  claimed,  and 
no  necessary  implication  or  intendment  to  that  eflFect,  but  that 
the  right  and  privilege  is  by  the  51st  section  expressly  reserved 
and  continued.     The  statute  makes  many  important  alternations  in 
the  rights  and  privileges  of  officers  of  the  church.    But,  when  we 
come  to  8.  51,  we  find  this  provision,  "that  all  lands,  tithes,  and 
other  hereditaments,  excepting  any  right  of  patronage,  and  all 
other  emoluments  and  endowments  whatsoever  belonging  to  the 
deaneries  of  Wolverhampton,  Middleham,  Heytesbury,  and  Brecon, 
and  to  the  dignity  or  office  of  sub-dean,  chancellor  of  the  church, 
vice-chancellor,  treasurer,  provost,  precentor,  or  succentor,  and  to 
any  prebend  not  residentiary  in  any  cathedral  or  collegiate  church 
in  England,  or  in  the  cathedral  churches  of  St.  David's  and  Llandaff, 
or  in  the  collegiate  church  of  Brecon,  or  enjoyed  by  the  holder  of 
any  such  deanery,  dignity,  office,  or  prebend  as  such  holder,  shall, 
as  to  aU  such  of  the  said  deaneries,  dignities,  offices,  and  prebends 
respectively  as  may  be  vacant  at  the  passing  of  this  act,  imme- 
diately upon  its  so  passing,  and  as  to  all  others  immediately  upon 
the  vacancies  thereof  respectively,  without  any  conveyance  or  assur- 
ance in  the  law  other  than  the  provisions  of  this  eict,  accrue  to 
and  be  vested  absolutely  in  the  ecclesiastical  commissioners  for 
England  and  their  successors  for  the  purposes  of  this  act."     By 
this  provision,  in  substance,  all  the  profits  and  emoluments  which 
were  formerly  attached  to  the  offices  mentioned  were  entirely  taken 
away.    But  then  follows  this  proviso, — "  Provided  always  that  all 
other  rights  and  privileges  whatsoever  now  by  law  belonging  to 
any  of  such  dignities,'  offices,  or  prebends,  except  the  said  last- 
named  deaneries,  shall  continue  to  belong  thereto,  except  so  far 
as  any  of  such  rights  or  privileges  may  be  controlled  or  affected 
by  any  of  the  provisions  of  this  act  respecting  the  right  of  election 
now  exercised  by  any  chapter."     In  the  first  place,  is  this  a  right 
or  privilege  now,  that  is,  at  the  time  of  the  passing  of  the  act,  by 
law  belonging  to  the  prebendal  office  ?    It  cannot  be  doubted  that 
it  is.    Mr.  Hellish  endeavoured  to  distinguish  between  the  rights 
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1868       and  privileges  of  a  prebendary  as  prebendary,  and  his  rights  as  .. 
Ratoolph    member  of  chapter.    But,  if  it  is  to  be  taken  as  member  of  chaptr  r. 
MnjfAK      ^*  ^®  ^  prebendary  residentiary  or  non-residentiary :  therefore,  tli- 
is  a  privilege  belonging  directly  to  the  claimants  as  non-residentiary 
prebendaries,  and  it  is  by  the  express  language  of  s.  51  reserve*! 
unless  it  is  within  the  exception,  '^  except  so  far  as  any  of  sucL 
rights  or  privileges  may  be  controlled  or  affected  by  any  of  t:.- 
provisions  of  this  act  respecting  the  right  of  election  now  exercist-i 
by  any  chapter."    The  question  therefore  resolves  itself  into  tbi-. 
whether  this  right  is  controlled  or  affected  by  any  of  the  provisiocs 
of  the  act  respecting  the  right  of  election  formerly  exercised  by 
any  chapter.     Now,  we  have  looked  in  vain  for  any  provision  il 
the  act  affecting  the  right  of  voting  of  these  non-residentiary  piv- 
bendaries.     We  do  find  a  provision  in  s.  24  affecting  the  right  c 
voting  of  chapters,  for,  henceforth  the  deans  of  old  cathedrals  au : 
the  three  canons  of  St.  Paul's  are  to  be  appointed  by  the  Crown. 
We  also  find  other  provisions  in  ss.  25,  26,  and  other  sections  of 
the  act  expressly  and  directly  controlling  or  affecting  the  right  c 
elections  in  chapters.     But  throughout  the  act  we  find  no  word- 
which  take  away  or  affect  the  non-residentiary  prebendaries  in 
relation  to  their  office  of  patron.    As,  therefore,  the  right  of  voting 
is  a  right  belonging  to  the  office,  and  the  office  is  retained,  so  thr 
right  is  reserved.     It  is  said  that  the  2nd  and  3rd  sections  of  the 
act  come  within  the  exception,  and  expressly  put  an  end  to  the 
right  of  voting  by  these  prebendaries.    Before  referring  to  thos^^ 
sections,  I  turn  to  s.  75.    By  that  section  it  appears  that,  whereas 
all  emoluments  are  taken  away  in  respect  of  these  offices,  it  is  pit>- 
vided  that  *'  nothing  in  this  act  contained  respecting  the  division 
Jjjij  of  corporate  property,  the  diminution  of  the  income  of  any  deanery 

or  canonry,  the  severance  of  separate  property,  or  the  limitation  of 
the  exercise  of  patronage  possessed  in  right  of  separate  property 
shall  affect  any  dean,  canon,  prebendary,  dignitary,  or  officer  in 
possession  at  the  passing  of  this  act,  except  as  hereinbefore  ex- 
pressly enacted ;  but  every  dean,  canon,  prebendary,  dignitary,  and 
officer  hereafter  appointed  shall  be  subject  to  such  regulations  as 
shall  be  made  in  pursuance  of  this  act."  We  find  here  no  provision 
for  continuing  to  existing  prebendaries  the  right  of  TOting  apper- 
taining to  them  by  virtue  of  their  office.    How,  then,  can  it  be 
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supposed  that  all  rights  are  preserved  to  them,  when^s.  75  makes         1868 
no  mention  of  the  right  of  voting,  while  the  emoluments  are  pre-    rahdolfh" 
served  to  existing  prebendaries,  unless  their  rights  and  privileges, 
including  the  right  of  votbg  in  chapter,  are  preserved  to  them  by 
s.  51  ?    It  appears  to  us  that  the  manifest  intention  of  the  act  (and 
such  is  its  express  language)  was,  to  preserve  to  the  existing  pre- 
bendaries all  privileges,  and  also  all  estates,  property,  and  patronage, 
and,  as  to  aU  future  prebendaries,  to  reserve  to  them  whatever 
privileges  attach  to  the  office  of  prebendary. 

The  judgment  of  the  Court  below,  and  the  argument  in  support 
of  it  here,  proceeded  upon  three  sections  of  the  act»  viz.  the  1st, 
3rd,  and  93rd.    By  s.  1  it  is  provided  that  "from  henceforth  all 
the  members  of  chapter,  except  the  dean,  in  every  cathedral  and 
collegiate  church  in  England,  &c.,  shall  be  styled  canons ;"  and 
8.  93  enacts  that,  "in  the  construction  of  this  act,  the  term  *  canon' 
shall  be  construed  to  mean  only  every  residentiary  member  ot 
chapter  (except  the  dean),  heretofore  styled  either  prebendary 
canon,  canon  residentiary,  or  residentiary."    From  this  it  was 
argued  that,  because  every  member  of  chapter  is  to  be  styled 
"canon,"  we  must  take  "canon"  throughout  the  act  to  mean 
"  canon  residentiary "  only,  upon  some  implied  principle  of  con- 
struction that  the  interpretation  clause  amounts  to  a  declaration 
that  the  members  of  chapter  are  to  be  conjBned  to  canons,  and  that 
that  means  canons  residentiary.    The  enactment  in  substance  is, 
that  canons  whether  residentiary  or  non-residentiary,  and  pre- 
bendaries  whether  residentiary  or  non-residentiary,  shall  be  styled 
"canons."    We  cannot  think  that  the  construction  contended  for 
is  a  reasonable  one ;  because,  when  we  look  to  another  part  of  the 
act  which  was  relied  on  by  Mr.  Mellish,  as  to  new  foundations 
(s.  23),  we  find  a  new  order  of  persons  coming  into  existence  who 
are  to  be  non-residentiary  prebendaries,  corresponding  for  many 
purposes  with  the  non-residentiary  prebendaries  who  had  been 
already  in  existence  for  centuries,  under  the  title  of  "  honorary 
canons."    Why  are  we  by  implication  to  apply  the  term  "  canon  " 
to  the  non-residentiaries  already  in  existence,  when  there  are 
I       honorary  canons  to  whom  it  expressly  applies  ?    As  to  the  proviso 
,       itself,  s.  93  falls  short  of  the  contention  of  Mr.  Mellish.    "  In  the 
construction  of  this  act,  the  term  'canon'  shall  be  construed  to 
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1868  mean  only  every  residentiary  member  of  chapter.**  That  meaL^ 
Basdolfh  only  that,  where  we  find  the  word  "  canon "  in  the  enacting  por- 
tions of  the  act,  we  are  to  read  "canon  residentiary."  Xo«. 
beginning  with  &  2,  and  going  down  to  s.  93,  there  is  no  instance 
of  canons  being  made  the  subject  of  any  enactment,  where  it  m^j 
not  be  applied  to  canons  residentiary  also.  And,  when  wc  turn  :.. 
8. 1,  which  provides  that  from  henceforth  all  the  members  of  chapt*  r. 
except  the  deain,  in  every  cathedral  and  collegiate  chnrch  in  Bor- 
land, &c.,  shall  be  styled  canons,  we  find  there  no  enactment  cul- 
ceming  canons :  it  leaves  the  meaning  of  the  word  ''  canon ' 
throughout  open  to  the  construction  provided  by  s.  93,  but  in- 
applicable to  s.  1.  We  do  not  feel  called  upon  to  put  a  construo 
tion  on  the  word  "  chapter  "  in  the  earlier  clauses  of  the  act.  The 
legislature  has  not  thought  fit  to  do  it.  It  must,  therefore,  i:: 
each  instance  be  construed  with  reference  to  the  context.  It  may 
mean  one  thing  for  one  purpose  and  another  for  another  purpos^e. 
These  prebendaries  were  members  of  chapter  before,  bnt  had  n«>: 
for  all  purposes  a  place  in  the  chapter,  nor  were  they  entitled  to  a 
voice.  But,  whether  they  were  to  be  called  members  of  chapter 
for  all  purposes,  we  are  not  called  upon  to  say.  Looking,  therefore-, 
at  the  general  rule  that  vested  rights  are  not  to  be  taken  away 
without  express  words  or  necessary  implication,  and  finding  that,  §•• 
far  from  the  right  now  in  question  being  taken  away  by  express 
words  or  by  necessary  implication,  it  seems  to  us  to  be  expressly 
reserved,  we  are  unanimously  of  opinion  that  the  judgment  of  the 
Court  of  Common  Pleas  must  be  reversed. 

Judgment  reversed. 

Attorneys  for  plaintifis :  Pembetion^  Meyndlj  £  Peniberton. 
Attorneys  for  defendants :  Lee  &  Bolton. 
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DAVIDSON  AND  Others  v.  BURNAND.  iSGg 

Ship  and  Shipping^Marine  Insurance— FertU  insured  against —  Unseaworthin ess      ^^f^-  30. 
— Accidental  Injury  from  Sea  Water, 

A,  effected  a  policy  against  "  perils  of  the  seas,**  &c.,  and  "  all  other  perils, 
losses,"  &c.,  in  the  usual  form,  upon  goods  for  a  voyage  by  a  steamer  from  K.  to 
Y.  While  the  steamer  was  loading  in  the  harbour  at  K  her  draught  was  in* 
creased  by  the  weight  of  the  cargo,  until  the  discharge  pipe  was  brought  below  the 
surface  of  the  water,  which  then  flowed  down  the  pipe  under  the  valve  and,  some 
cocl?s  or  valves  in  the  machinery  having  been  negligently  left  open,  flowed  into 
the  hold  and  injured  A.*s  goods.    In  an  action  by  A.  upon  the  policy : — 

Held,  that  the  injury  was  caused  by  one  of  the  perils  insured  against. 

Hddf  also,  that  the  burden  of  proving  that  the  vessel  was  unseaworthy  was  on 
the  defendant. 

Speciai*  case,  stated  by  order  at  Nisi  Prius. 

The  plaintiffs  were  merchants  carrying  on  business  at  Kingston, 
in  Jamaica,  under  the  firm  of  Davidson,  Colthurst  &  Co.^  and  the 
defendant  was  an  underwriter  at  Lloyds. 

The  plaintiffs  effected  with  the  defendant  three  policies  of  in- 
surance in  the  usual  form,  upon  which  this  action  was  brought ; 
the  policies  were  upon  coffee  and  other  produce,  at  or  from  any 
port  or  ports,  place  or  places,  in  Jamaica,  to  New  York,  in  the 
Mantemma.  On  the  5th  of  February,  1866,  certain  goods  within 
the  meaning  of  the  policy  wore  shipped  on  board  the  Mantezumay 
at  Kingston,  in  Jamaica.  On  the  following  morning  it  was  dis- 
covered that  sea  water  had  penetrated  into  the  hold  of  the  vessel, 
and  the  goods  so  loaded  were  greatly  damaged  thereby.  The  vessel 
and  cargo  were  then  surveyed,  and  by  agreement  between  the  par- 
ties the  report  of  the  survey  and  the  protest  of  the  officers  of  the 
Montezuma  were  to  be  receiyed  as  evidence  of  the  facts  stated  in 
them. 

The  conclusion  of  the  surveyor's  report  was  as  follows :  "  On 
a  thorough  examination  of  the  vessel,  we  see  no  reason  to  sup- 
pose that  she  leaks  to  any  injurious  extent  whatever,  but  that 
she  is  a  sound  and  strong  built  vessel,  and  thoroughly  seaworthy. 
It  appears  that  the  bulk-heads  are  not  sufficiently  watertight, 
from  the  fact  of  the  water  having  found  its  level  throughout 
the  ship.  The  only  conclusion,  after  mature  consideration,  at 
which  we  can  arrive  is,  that  as  the  draught  of  the  vessel  in- 
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1868  creased  in  conseqaence  of  the  cargo  she  was  taking  on  board  up 
DiTiDflov'  to  12.30  A.M.  of  the  6th  instant,  the  main  discharge  pipe  in  the 
^•'  engine-room  came  below  the  water  level,  the  water  could  thus  find 
its  way  beneath  the  india-rubber  valve  of  the  discharge  pipe,  and 
through  the  valves  of  the  air-pump,  bucket,  &o.,  filling  the  con- 
denser and  cylinders,  when  if  any  cocks  or  valves,  such,  for  instance, 
as  pet-cocks  on  cylinders,  and  swifting-valves  on  condensers^  had 
been  inadvertently  left  open,  the  water  would  find  its  way  into  the 
ship,  and  account  for  the  whole  accident.  Such,  we  are  of  opinion, 
has  been  the  case  in  the  present  instance.  We  recommend  that  a 
rod  with  a  flat  weight  attached  should  be  suspended  through  the 
top  of  the  discharge  pipe  in  the  engine-room,  so  that  it  can  be 
lowered  and  rest  upon  the  india-rubber  valve  whenever  the  vessd 
is  in  harbour." 

From  the  protest  it  appeared  that  there  was  no  appearance  of 
water  on  the  5th  of  February,  during  which  day  men  were  at  work 
taking  cargo  on  board  till  midnight ;  that  on  the  6th  of  Fefamary, 
at  6  A.1L  it  was  found  that  there  was  nine  feet  of  water  in  the  hold ; 
that  pumps  were  then  set  to  work,  and  200  labourers  employed  to 
discharge  the  cargo,  a  large  part  of  which  was  taken  out :  that  the 
water  had  decreased  about  eighteen  inches  at  1  p.m.,  when  the 
pumping  ceased  for  an  hour,  during  which  time,  however,  the  ship 
made  no  water.  The  pumping  was  again  resumed,  and  at  2  a  jc. 
of  the  7th  instant  the  ship  was  free  from  water. 

A  witness,  Thomas  Scott,  was  called  at  the  trial,  on  behalf  of  the 
plaintifiis,  who  stated,  that,  having  read  the  survey,  he  thought  the 
effects  referred  to  would  be  likely  to  occur  in  the  way  mentioned, 
and  none  more  likely ;  that  if  a  splinter  got  into  the  valve,  it  would 
account  for  what  he  saw  in  the  survey,  because  if  the  cargo  went 
into  the  vessel,  and  the  aperture  for  the  discharge  got  lower,  there 
would  be  a  sufficient  passage  for  the  water  to  get  in ;  that  what 
occurred  was  quite  consistent  with  the  vessel  being  seaworthy; 
there  might  or  might  not  be  anything  wrong  in  the  construction  of 
the  valve ;  if  the  valve  were  broken  or  out  of  order  it  would  have 
.  * '  ■  t  the  same  efiect;  that  he  saw  no  trace  in  the  survey  of  a  broken 

^^  r  ••  valve,  or  anything  of  that  sort ;  if  the  leak  ceased  while  the  vessel 

itj^  ^j  was  in  harbour  he  should  form  the  opinion  that  it  was  from  a  tem- 

3|  & ''  porary  accidental  cause. 
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The  declaration  in  the  action  was  in  the  common  form  upon  the       1868 
policy  of  insurance,  and  the  material  pleas  were,  first,  that  the  loss    Dayhmon 
was  not  caused  by  the  perils  insured  against ;  and,  secondly,  that    bttbnakd. 
the  ship  was  unseaworthy. 

The  questions  for  the  opinion  of  the  Court  were — 1.  Whether 
the  evidence  set  forth  in  the  case  was  evidence  which  ought  pro- 
perly to  have  been  left  to  the  jury,  upon  which  they  might  reason- 
ably find  a  verdict  for  the  plaintiffs  upon  the  issue  joined,  on  the. 
plea  that  the  said  goods  were  not,  nor  was  any  part  thereof,  lost 
by  the  perils  insured  against.  2.  Whether  or  not  the  evidence  set 
out  was  evidence  which  ought  properly  to  have  been  left  to  the 
jury,  upon  which  they  might  reasonably  find  a  verdict  for  the 
plaintiffs  upon  the  issue  joined,  on  the  plea  that  the  ship  at  the 
time  of  the  commencement  of  the  risk  was  not  seaworthy. 

Sir  O.  Eonyman,  Q.C.  {WatMn  Williams  with  him),  for  the 
plaintiffs,  contended  that  the  loss  was  caused  by  perils  insured 
against,  since  it  was  a  loss  by  sea  water  which,  through  negligence 
of  the  crew,  had  been,  allowed  to  reach  the  goods,  and  had  caused 
the  damage ;  and  that  the  onus  of  proving  the  ship  unseaworthy 
rested  on  the  defendant,  while  the  evidence  really  shewed  that 
she  was  seaworthy. 

J.  C.  Mathew  (Mellish,  Q.O.,  and  Lodge,  with  him),  for  the  de- 
fendant, contended  that  the  loss  was  not  occasioned  by  a  peril 
ejusdem  generis,  as  penis  of  the  sea.  That  it  was  not  sufficient 
that  the  damage  should  have  been  occasioned  by  sea  water,  but 
it  must  have  been  occasioned  by  vis  major:  Pothier,  traits  du 
Contrat  d'Assurance,  §  49 ;  Magnus  v.  Buttemer  (1)  ;  Thompson  v. 
Wliitmore  (2) ;  Paterson  v.  Harris.  (3)  And,  on  the  second  ques- 
tion, that  the  accident  haviug  happened  while  the  ship  was  in 
harbour,  the  onus  of  proof  of  seaworthiness  was  on  the  plaintiffs : 
Parsons  on  Marine  Insurance,  voL  i.,  p.  258.  And  that  if  seaworthy 
^for  the  purpose  of  the  voyage  she  was  not  seaworthy  for  the  pur- 
pose of  receiving  the  goods,  which  was  a  different  question :  Par- 
sons on  Maritime  Law,  vol.  ii,  p.  145. 

Sir  (?.  Eonyman,  Q.C,  was  not  called  on  to  reply. 

Cur.  adv.  vuU.    . 

(1)  11  C.  B.  876.  (2)  8  Taunt.  227,  (8)  1  B.  &  S.  33G. 
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lg68  W1LLES9  J.    Notwithstanding  the  able  argament  of  Mr.  Uathew, 

Datidbok"  I  ^^  ^^  opinion  that  onr 'judgment  ought  to  be  for  the  plain- 
BuBNAKD  ^^^^  "^^  only 'question  is,  whether  there  was  evidence  for  a 
jury  such  as  might  reasonably  have  induced  them  to  have  found 
a  verdict  for  the  plaintiffs.  So  far  as  regards  the  question  of 
seaworthiness,  that  is  disposed  of  by  the  evidence  of  competent 
persons  that  the  ship  was  seaworthy ;  and  it  seems,  therefore,  after 
4hat,  impossible  for  us  to  say  that  in  our  judgment  the  vessel  was 
unseaworthy.  Although  the  onus  of  proving  unseaworthiness  is 
on  the  underwriters,  yet  I  agree  that,  if  a  vessel  were  shewn 
to  be  lost  by  leaking  as  soon  as  she  left  the  port,  the  onus 
of  proving  her  capacity  for  the  sea  would  be  shifted.  But  that 
does  not  api^y  here,  for  the  owners  gave  an  explanation  in  this 
case,  and  no  answer  was  made  to  it  by  the  other  side.  Then, 
assuming  the  vessel  to  have  been  seaworthy,  the  question  is, 
whether  the  loss  occurred  by  perils  of  the  sea,  or  by  some  peril 
analogous  thereto.  If  it  were  necessary  to  determine  with  gram^- 
matical  precision  whether  this  was  a  loss  by  perils  of  the  sea,  it 
might — remembering  the  case  of  Thompson  v.  Whitmore(l) — be 
arguable  that  this  was  properly  not  a  loss  occasioned  by  the  perils 
of  the  sea.  The  reason  given  in  Thompson  v.  Whiimore  (I)  why 
the  loss  was  not  considered  as  occasioned  by  the  perils  of  the  sea 
was  because  the  vessel  was  ashore  when  the  damage  happened  to 
her;  and  the  question  would  be,  whether  that  would  be  an  autho- 
rity for  saying  that  an  injury  from  water  getting  into  a  vessel 
whilst  lying  in  port  would  not  be  an  injury  from  the  sea.  If  the 
declaration  had  alleged  a  loss  by  perils  of  the  sea  only,  we  shoald, 
if  necessary,  have  amended  it,  but  it  is  not  necessary  to  consider 
this,  because  the  declaration  is  drawn  alleging  generally  a  loss  by 
the  perils  insured  against,  and  so  raises  the  question  considered  in 
Oidlen  V.  Butter  (2),  as  to  what  is  the  loss  which  comes  \rithin  the 
general  words  of  the  policy,  "  all  other  perils,  losses,"  &c.  The 
question  therefore  is,  not  whether  the  loss  here  was  strictly  one 
occasioned  by  the  perils  of  the  sea,  but  whether  it  was  such  other 
loss  within  the  policy  which,  of  course,  most  be  a  loss  of  the  same 
or  a  similar  kind  to  one  happening  from  the  perils  of  the  sea. 
Now,  a  loss  from  perils  of  the  sea  would  include  the  case  of  a  loss 
(1)  3  Taunt.  227.  (2)  5  M.  &  S.  4G1. 
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from  another  vessel  coming  in  collision  with  and  making  a  hole  in  1866 
the  yessely  the  subject  of  the  policy,  of  the  same  capacity  as  that  Datimqv' 
through  which  the  water  must  hare  got  into  this  yessd,  the  Mon-  ^^'^go. 
tezwna;  and  whether  that  accident  happened  in  port  or  not,  in 
smooth  water  or  in  rough  water,  the  underwriter  would  be  equally 
liable  under  the  policy.  Then,  unless  some  distinction  can  be 
made  between  a  loss  from  an  accident  happening  through  the  neg- 
ligence of  the  crew  of  another  vessel  and  a  loss  from  an  accident 
happening  either  in  the  way  it  has  been  suggested  it  did  in  the 
present  case,  from  a  splinter  getting  into  the  valve,  or  from  such 
negligence  of  the  crew,  as  was  suggested  in  the  report  of  the  sur- 
vey,  the  loss  would  be  a  loss  occasioned  by  the  perils  of  the  sea. 
As  to  there  being  any  such  distinction  between  a  loss  caused  by 
the  negligence  of  the  crew  of  the  vessel  insured  and  one  caused  by 
the  negligence  of  the  crew  of  another  vessel,  all  such  distinction 
has  been  swept  away  by  the  judgment  of  Lord  Wensleydale,  as  I 
understand  it,  in  the  case  of  Dixon  v.  Sadler.  (1)  On  the  whole, 
it  is  not  necessary,  I  think,  to  say  whether  these  goods  were 
damaged  by  perils  of  the  sea,  as  the  damage  to  them  was  clearly 
caused  by  perils  of  the  sea  or  the  like  within  the  words  of  the 
policy.  I  wish  to  add,  that  my  judgment  adopts  the  report  of  the 
survey  itself,  as  to  the  accident  probably  arising  from  a  negb'gence 
referable  to  leaving  cocks  and  valves  open,  rather  than  the  evi- 
dence suggesting  that  the  accident  might  have  happened  by  a 
splinter  getting  into  the  valve,  and  I  only  referred  to  that  last  by 
way  of  illustration. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  there  was 
clearly  evidence  to  go  to  the  jury  that  the  underwriter  was  liable. 
Apart  from  the  evidence  of  the  witness  at  the  trial,  there  was 
evidence  that  the  injury  was  not  due  to  any  defect  in  the  valve, 
but  to  some  accidental  circumstance  through  which  the  water 
got  into  the  engines,  and  then  by  accident  or  negligence,  a  cock 
being  left  unturned,  flowed  into  the  engine-rooitf  and  thence  into 
the  hold.  The  fact  that  the  water  ceased  to  rise  in  the  hold 
even  when  the  pumping  ceased  after  the  goods  had  been  partly 
unloaded^  and  that  no  repairs  were  ordered  in  respect  of  the  valve 

(1)  5  M,  *  W.  406. 
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1868       or  ecgineSy  shews  that  the  cause  of  the  leakage  was  a  temporary 
DAviDfov    one.    The  peril  was  therefore,  at  any  rate,  sufiSciently  akin  to  a 
BuBVAKD.    P®^  ^^  *^®  *®*  *^  "^^  within  the  policy.    On  the  question  of  sea- 
worthiness it  is  unnecessary  to  add  anything  to  what  has  been  said 
by  my  Brother  Willes. 

Bbett,  J.  The  underwriter  declined  at  the  trial  to  call  any 
eyidencei  and  he  said  then  and  now  contends  that  there  was  no 
evidence  on  which  the  jury  ought  to  find  either  that  the  loss  was 
caused  by  the  perils  insured  against,  or  that  the  ship  was  seaworthy. 
The  question  is  whether  there  was  any  evidence  of  either  of  these. 
I  agree  that  we  ought  not  to  take  the  suggestion  of  the  witness  as 
to  a  splinter  getting  into  the  valve  and  so  causing  the  accident^  be- 
cause it  is  not  an  opinion  founded  on  a  fact  proved,  but  a  mere 
suggestion ;  but  that  witness  agrees  with  the  report  on  the  survey, 
and  that  report^  which  is  to  be  taken  as  if  those  who  made  it  had 
given  evidence  on  the  trial  and  on  which  this  case  must  mainly 
rest^  explains  how  probably  the  accident  happened ;  namely,  that 
by  reason  of  some  cock  being  left  open  in  the  discharge  pipe  the 
water  got  into  the  ship  and  so  damaged  the  cargo.  If  that  was  so, 
the  water  got  in  not  by  the  happening  of  any  ordinary  occurrence 
in  the  ordinary  course  of  a  voyage,  but  by  the  accidental  circum- 
stance of  some  cock  having  been  left  open  by  the  negligence  of 
the  crew.  That  is,  in  my  opinion,  sufficient  to  make  the  under- 
writer liable.  The  question  is  the  same  as  it  would  have  been  if 
'by  the  falling  of  a  mast  through  the  vessel,  or  other  negligent  act 
of  the  crew,  the  vessel  had  sunk  in  deep  water,  and  I  think  the  loss 
sufficiently  comes  within  the  doctrine  of  one  happening  by  a  vis 
major,  and  is  within  the  meaning  of  the  policy  a  loss  caused  by  the 
perils  insured  against.  With  reference  to  whether  the  vessel  was 
seaworthy,  I  hardly  think  that  the  burthen  of  proof  wai^  shifted, 
but  even  if  it  was,  I  think  that  there  was  sufficient  evidence  to  go 
to  the  jury  that  the  ship  was  seaworthy  and  fit  to  receive  the 
cargo. 

Judgment  for  the  plaintijs. 

Attorneys  for  plaintifls :  Thomas  dt  Hollams. 
Attorneys  for  defendant :  Wdlions  &  Biibb, 
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CRANE,  Appellant  ;  POWELL,  Kespokdkkt.  1868 


Master  and  Servant — 30  &  31  Viet,  c,  141,  s,  d—Tn/ormatian— Order  of  Justices  _ 
— Contract  in  Writing, 

An  infonnation  by  a  master  under  tho  Master  and  Servant  Act,  1867,  claimed 
a  falfilment  of  the  contract  but  not  payment  of  damages  in  tbe  alternative : — 

Ildd^  that  it  was  not  invalid  to  sustain  an  order  for  fulfilment. 

The  justices  on  the  above  informatibn  ordered  that  the  servant  should  fulfil  the 
contract,  and  they  adjudged  that  if,  upon  a  copy  of  a  minute  of  the  order  being 
served  on  him,  he  should  n^lect  or  refuse  to  comply  with  the  same,  he  should, 
for  such  his  disobedience,  be  imprisoned  for  one  calendar  month : — 

Beldj  that  if  the  justices  had  not  jurisdiction  to  imprison  the  servant,  except  on 
a  fresh  summons  after  he  had  disobeyed  tho  order,  the  latter  part  of  the  order 
might  be  rejected  as  surplusage,  and  the  order  itself  was  still  good. 

A.  being  in  want  of  workmen,  applied  to  tho  Free  Labour  Kegistration  Society, 
and  filled  up  and  signed  a  form  sent  by  them  to  him,  containiug  the  particulars  of 
the  employment  and  terms  offered  by  him,  and  his  address  at  S.  This  form  was 
read  over  to  B.  by  the  secretary  of  the  society,  and  B.  then  signed  an  agreement 
headed  **  Free  Labour  Society,*'  by  which  he  stated  that  he  had  accepted  employ- 
ment at  S.  and  agreed  that  one  half-day's  wages,  "  being  the  fee  to  the  society 
for  obtaining  him  the  employment,"  should  be  deducted  from  his  wages,  and  that 
he  would  not  quit  "  the  service  of  his  employer"  without  just  cause : — 

Held,  that  the  documents  sufficiently  referred  to  one  another,  and  constituted  a 
contract  in  writing  signed  by  both  parties. 

Case  stated  by  Justices,  pursuant  to  20  &  21  Vict.  c.  43. 

The  appellant,  a  journeyman  stonemason,  appeared  by  his  at- 
torney on  the  30th  of  May,  1868,  before  the  magistrates  of  the 
borough  of  Sheffield,  in  answer  to  a  summons  issued  on  the  in-, 
formation  and  complaint  of  the  respondent,  a  master  builder  at 
Sheffield.  The  summons*  charged  the  appellant  with  the  follow- 
ing offence : — "  That  he,  Owen  Crane,  being  the  servant  of  James 
Powell,  of  Brook  Hill,  in  the  said  borough,  builder,  in  his  trade 
or  business  of  a  stonemason,  under  a  certain  contract  of  service 
for  a  period  now  unexpired,  did  unlawfully  neglect  and  refuse 
to  enter  into  and  commence  his  said  service,  according  to  the  said 
contract."  And  the  respondent  declared  by  his  information  that 
he  claimed  that  the  contract  should  be  fulfilled  by  the  appellant. 

On  the  hearing  before  the  justices  it  appeared  in  evidence  that 
the  respondent  in  the  month  of  April  last,  was  the  contractor  for 
building  a  house  at  Endcliffe  in  Sheffield,  and  that  in  the  early 
part  of  that  month  there  was  a  strike  amongst  the  masons  in  his 
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1868       employ  on  each  buildiog,  and  he  put  himself  in  eommnnication 
Obahe      ^t^  Colonel  Maude,  the  secretary  to  the  Free  Labour  Eegistra- 
tion  Society,  in  London,  to  obtain  more  men.    The  following 
letters  and  application  passed  between  the  respondent  and  Colonel 

Maude : — 

"April  16th,  1868. 

*<Biookhm,  Sheffield. 
"  Colonel  Maude, — Dear  Sir, — Have  you  any  masons  that  yon  can  reoommeDd 
to  me  that  are  in  want  of  employment.  I  could  pTovide  work  for  ten  or  twelre 
good  masons  that  can  work  Yorkshire  stone  for  twelve  months,  if  yon  can  1 
shall  take  it  as  a  grate  favour,  if  they  are  good  stedy  men.  the  men  that  I  hid 
struck  this  morning  hecause  I  let  some  wall  stones  to  he  worked  hy  the  peace, 
this  I  cannot  suhmit  to  as  I  should  for  every  man  to  he  at  liberty  to  work  as  he 
thinks  fit  to  agree  with  his  employer,  the  wage  that  I  should  to  a  good  man 
would  be  Id.  per  hour.  If  you  have  any  men  or  know  of  any  I  shall  be  glad  to 
hear  from  you  as  early  as  possible. — ^^Vaiting  your  early  reply, 

**  I  remain,  yours  truly, 

James  Powell,  Builder." 

•*  Free  Labour  R^istration  Society. 
"Head  Offices,  9  Victoria  Chambers,  Westminster,  S.W. 
"  Bankers — Messrs.  Bansom,  Bouverie  &  Co., 

"1,  Pall  MaU  East,  S.W. 
**  Dear  Sir, — ^In  reply  to  your  note  I  beg  to  state  that  we  can  supply  you  with 
plenty  of  non-union  masons,  good  steady  men,  at  a  few  hours*  notice.    I  enclose  a 
form  of  application,  which  please  fill  in  with  the  requisite  particulars  and  send  tu 
us  per  return  of  post. 

"  I  am,  dear  sir,  yours  obediently, 

«  F.  C.  Maude,  Colonel,  Hon.  Sec 

«*  Pro  J.  R.  T." 

«  April  18th,  1868. 

"Brook  Hill,  Sheffield. 
**  Dear  Sir, — I  am  in  receipt  of  your  note  of  yesterday.  I  return  you  one  of 
the  forms  filled  up  and  sined.  the  work  that  I  want  the  men  to  do  is  glensod 
moulded  work.  I  hope  that  the  men  you  send  will  be  good  steady  men  as  I  do 
not  like  any  drunkards.  Will  you  please  to  write  and  say  by  what  train  they  will 
come  by,  and  the  date,  and  I  will  meet  them,  so  that  they  ^vill  not  be  lost  or 
make  any  mistake. — ^Waiting  your  reply, 

"  I  remain,  yours  tmly, 

"James  Powell,  Builder.'* 

^   The  foUowiug  was  the  form  referred  to  in  the  foregoing  letter  :— 

"Form  to  be  filled  up  by  employers  requiring  hands  from  The  Free  Labour 
Begistration  Society.    Date,  the  18th  day  of  April,  1868, 
"  Number  of  hands  required       .        .    Twelve  masons. 
"Nature  of  employment     .  .    Banker  masons^  one  o^  two  that  can  set 

stone. 
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"  Piece,  day  work,  or  otherwi»e    .       .    Id,  per  hour.  ]g^ 

"  Wages 32».  4d,  per  week,  • 

"  Probable  duration  of  employment    .    Until  Crismas  or  longer.  Cbawk 

*'  Price  of  lodgings  in  Neighbourhood  •    About  35.  per  week.  Powell. 

'^  Whether  in  consequence  of  a  strike    Strike  on  account  of  letting  some  men 

or  not work  by  the  piece. 

**  What  ix)rtion  of  railway  fare  will  be    lOs,  each  man,  and  if  they  are  steady 
paid  by  employer    .  .        .        good  men  and  will  stop  until  the  work 

is  completed,  I  will  pay  the  remainder 
of  their  fares. 

*' Any  farther  particulars 

"  I  hereby  agree  to  conform  to  the  rules  of  the  Free  Labour  Kegistration  Si)citty. 
(Signature  of  employer)  "  James  Powell, 

^  (Address  of  employer)  "  Brook  Hill,  Sheffield." 

It  further  appeared  that  on  the  22nd  of  April  the  appellant 
went  to  Colonel  Maude's  office,  and  the  two  letters  from  the  re- 
spondent and  the  above  form  were  then  read  to  him  and  other 
men.  The  appellant  said  that  he  was  not  a  member  of  any  trades' 
union^  and  he  and  several  others  signed  an  agreement^  of  which 
the  following  is  a  copy : — 

"Free  Labour  Society, — ^We,  the  undersigned,  members  of  the  above  society, 
having  accepted  employment  in  Sheffield,  do  agree  that  one  half  days'  wages  (and 
dd,)  for  a  card  of  membership,  being  the  fee  to  the  said  society  for  obtaining  us 
the  employment)  shall  be  deducted  by  instalments  from  our  wages  during  the 
ensuing  four  weeks.  And  we  do  also  agree  that  we  will  not  quit  the  service  of 
our  employer  without  just  or  reasonable  cause,  or  unless  by  mutual  agreement 
hefc^  the  expiration  of  the  current  year. — ^London,  22nd  April,  1868." 

The  agreement  was  sealed  with  Colonel  Maude's  seal  for  the 
purpose  of  identification,  and  on  the  22nd  of  April  the  appellant 
and  seven  other  men  went  down  to  SheflSeld,  but  refused  to  work 
for  the  respondent 

It  was  contended  for  the  appellant,  firsts  that  the  respondent 
ought  under  the  Master  and  Servant  Act,  1867,  and  in  the  informa- 
tion laid  by  him  before  the  justice,  under  s.  4,  to  have  set  forth  the 
amount  of  compensation  claimed  for  breach  of  contract,  and  not 
claimed  the  fulfilment  of  the  contract  Secondly,  that  under  the 
3rd  section  of  the  Master  and  Servant  Act,  1867,  the  respondent 
was  bound  to  prove  a  contract  of  service  within  the  meaning  of 
some  enactment  described  in  the  first  schedule  to  that  act,  and 
that  he  had  not  done  so.  Thirdly,  that  there  was  no  jurisdiction 
in  the  justices  of  the  borough  of  Sheffield  to  hear  and  determine  the 
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1838  case  at  Sheffield.  Fourthly,  that  the  contract  had  been  altered,  as 
Crake  appeared  on  the  face  of  it,  by  the  erasure  of  six  of  the  names  of 
the  contracting  workmen  after  being  signed  by  the  appellant,  and 
thereby  vitiated.  Fifthly,  that  the  appellant  was  brought  to 
Sheffield  through  fraud  by  the  Free  Labour  Begistration  Society, 
and  that  the  respondent  having  accepted  what  they  had  done,  it 
became  his  fraud. 

The  magistrates  overruled  all  the  above  five  objections,  and 
made  the  following  order : — *^  That  the  said  employed  shall  fulfil 
the  contract  forthwith,  and  that  the  said  employed  shall  forthwith 
find  good  and  sufficient  security  by  recognizance,  himself  in  the 
sum  of  201.  and  two  sureties  in  the  sum  of  lOZ.  each,  for  the  due 
fulfilment  of  the  said  contract ;  and  if  upon  a  copy  of  a  minute  of 
this  order  being  served  upon  the  said  employed,  he  shall  neglect 
or  refuse  to  comply  with  the  same,  in  that  case  we  adjudge  the 
said  employed,  for  such  his  disobedience,  to  be  imprisoned  in  the 
house  of  correction  at  Wakefield,  in  the  West  Biding  of  Yorkshire, 
for  the  space  of  one  month,  unless  he  shall  sooner  find  such  security 
as  aforesaid." 

The  question  for  the  Court  was,  whether,  regard  being  had  by 
the  Court  to  the  evidence  as  presented  to  the  magistrates,  and  to 
the  five  objections  taken  on  the  hearing  by  the  appellant's  attorney, 
and  their  views  and  opinions  thereon,  the  order  made  by  them 
in  this  case  was  or  was  not  a  valid  and  effectual  order  within  the 
provisions  of  the  Master  and  Servant  Act,  1867. 

C.  Crompian  (Filzjames  Stephen,  Q.C.,  with  him),  for  the  appel- 
lant. The  information  is  not  framed  according  to  the  act,  and  is 
invalid:  it  assumes  that  the  respondent  was  entitled  to  decide 
whether  the  appellant  should  continue  his  service  or  pay  com- 
pensation, while  30  &  31  Yict  c.  141,  s.  9,  expressly  leaves  the 
decision  of  this  to  the  magistrates.  The  information  ought  to 
have  been  framed  in  the  alternative,  instead  of  claiming  only  the 
former. 

[WiLLES,  J.  As  the  respondent  has  not  asked  for  compensa- 
tion, if  the  magistrates  had  thought  the  appellant  was  not  bound 
to  return  to  his  service  they  ought  perhaps  to  have  dismissed  the 
summons  altogether;  but  the  information  certainly  is  not  bad, 
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and  any  objection  to  its  form  ought  to  haye  been  taken  before        1868 
the  magistrates.]  cram 

Next,  the  order  is  bad  because  it  adjudges  that  if  the  appellant 
shall  neglect  or  refuse  to  comply  with  it^  he  shall  be  imprisoned 
for  a  month.  The  act  only  empowers  the  justices  after  he  has 
disobeyed  the  order,  to  commit  him  to  prison,  not  to  adjudge  in 
the  original  order  his  committal  in  case  he  shall  disobey  it. 

[WHiLES,  J.  That  may  be  so,  but  if  it  be,  the  latter  part  of  the 
order  will  be  simply  invalid,  and  may  be  treated  as  surplusage. 
We  have  no  power  to  quash  this  order,  only  to  see  if  the  justices 
have  decided  rightly  the  points  raised  before  them.  We  ought 
not  to  express  any  opinion  in  these  proceedings  whether  the  latter 
part  of  the  order  can  be  enforced.] 

The  next  poiut  is,  that  30  &  31  Vict.  c.  141,  s.  9,  only  applies  to 
contracts  within  the  meaning  of  the  enactment  described  in  the 
1st  schedule  to  the  act,  or  some  or  one  of  them.  The  only 
acts  within  which  this  contract  could  come  are  20  Geo.  2,  c.  19, 
and  4  Geo.  4,  c.  34.  The  former,  however,  only  applies  to  con- 
tracts under  which  the  servant  has  actually  entered  on  the  ser- 
vice. The  latter  extends  the  former  to  cases  in  which  the 
service  has  not  been  commenced,  but  applies  only  to  cases  in 
which  the  contract  is  in  writing  and  signed  by  both  parties.  Hero 
it  is  found  by  the  case  that  the  service  had  not  been  commenced, 
and  the  documents  do  not  shew  a  contract  in  writing  signed  by 
the  parties.  In  the  agreement  signed  by  the  appellant^  none  of 
the  terms  of  the  contract  are  mentioned,  and  there  is  no  reference 
in  it  to  the  other  writings,  and  the  documents  cannot  be  con- 
nected by  any  evidence  outside  the  documents  themselves.  The 
whole  intention  of  the  act  was  to  alter  the  remedies,  not  to  give  a 
remedy  when  there  was  none  before,  and  though  the  interpretation 
clause  (s.  2)  appears  at  first  sight  to  favour  the  contrary  interpre- 
tation, it  must  be  limited  by  the  provisions  of  s.  3. 

The  other  points  raised  before  the  magistrates  were  abandoned. 

1^.  L.  Eannay,  for  the  respondent,  was  requested  to  confine 
himself  to  the  question  whether  the  contract  was  within  30  &  81 
Vict  c.  141.  The  contract  is  within  the  statute,  even  if  it 
be  not  in  writing.  The  interpretation  clause  (s.  2)  expressly 
provides  that  **  contract  of  service  '*  shall  include  any  contract. 


128  COUBT  OF  COMMON  PLEAfl.  [L-B. 

1868  whether  in  writing  or  by  paroli  and  though  there  appears  to  be 
Cramb  some  little  variance  in  s.  3,  the  latter  must  be  interpreted  as  onlv 
Povnox.  coi^fii^g  the  contracts  to  those  between  such  parties  as  were 
affected  by  the  former  acts.  There  have  been  many  cases  decided 
on  the  question  what  classes  of  servants  were  within  the  earlier 
statutes ;  thus  domestic  servants  have  been  held  not  to  have  been 
within  them.  In  Lotcther  v.  Lord  Radnor  (1)  it  was  held  that 
day  labourers  were  within  the  terms  of  20  Geo.  2,  c  19.  In 
BranweU  v.  Penneek  (2)  it  was  held  that  a  person  employed  by  an 
attorney  under  a  fi.  fa.  was  not  within  the  act.  The  4th  section 
of  30  &  31  Vict.  c.  141  must  be  interpreted  by  s.  2 ;  and  there  is 
nothing  in  it  requiring  the  contract  to  be  in  writing,  nor  is  there 
in  form  A  given  in  schedule  3.  But  further,  if  it  be  necessary, 
this  contract  is  in  writing.  Evidence  is  always  admissible  to 
shew  that  the  persons  mentioned  in  letters  making  and  accepting 
an  offer  are  the  same,  and  there  was  quite  enough  here  appearing 
on  the  documents  to  connect  them. 

C.  Orompton,  in  reply.  Even  if  the  documents  can  be  connected 
there  is  no  signature  by  the  respondent  to  the  contract ;  his  name 
attached  to  the  form  sent  him  by  the  Free  Labour  Begistration 
Society,  being  intended  as  a  signature  to  a  contract  with  Colonel 
Maude,  not  with  the  appellant  But  further,  the  mere  use  of  the 
word  '*  employment "  in  the  agreement  signed  by  the  appellant  can- 
not identify  a  document  containing  the  terms  of  the  employment 
which  is  in  no  other  way  referred  to. 

WiLLEs,  J.  In  this  case  it  is  unnecessary  to  give  any  opinion 
on  the  objection  which  has  been  taken  to  that  part  of  the  order 
which  adjudges  that  if  the  appellant  neglects  or  refuses  to  return 
to  his  work  he  shall  be  imprisoned  for  a  month.  The  justices  can 
of  course  only  adjudge  the  appellant  to  be  imprisoned  under  the 
authority  of  an  act  of  parliament^  whose  provisions  they  must  fol- 
low ;  and  it  will  be  for  the  respondent  to  consider  whether  he  can 
enforce  that  part  of  the  order  without  bringing  the  appellant  before 
the  justices  again  on  a  fresh  summons  after  he  has  failed  to  return 
to  his  work.  The  only  question  before  us,  however,  is,  whether 
or  not  the  order  made  by  the  justices  in  this  case  is  or  is  not  a 

(1)  8  Eaat,  113.  (2)  7  B.  &  C.  536. 
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valid  and  effectual  order  within  the  provisions  of  the  Master  and        1868 
Servant  Act,  1867 ;  that  refers  to  the  decretal  part,  if  one  may  so      crIxb 
call  it,  of  the  order,  viz.,  that  the  appellant  should  fulfil  his  contract,     po^^i^ 
and  the  remainder  may  be  considered  as  surplusage  for  this  pur- 
pose.    All  the  objections  raised  by  the  appellant  have  been  sufS« 
ciently  disposed  of  in  the  course  of  the  argument  except  one,  viz., 
that  the  contract  was  not  such  as  to  be  within  the  jurisdiction  of 
the  magistrates,  because  the  late  act  only  applies  to  parol  contracts 
when  the  service  lias  been  actually  commenced,  in  other  words, 
that  8.  3  of  the  Act  of  1867  ought  to  be  so  read  that  the  law 
introduced  by  20  Greo.  2,  c  19,  and  4  Geo.  4,  c.  34,  should  be  con- 
sidered to  be  still  existing  for  the  purpose  of  defining  what  cases 
are  within  the  act.    Whether  the  effect  of  the  late  statute  is,  that 
all  contracts  of  such  a  character  that  they  would  fall  within  any 
of  the  former  acts,  whether  by  parol  or  not,  and  whether  the  ser- 
yice  has  been  commenced  or  not,  are  within  the  jurisdiction  of  the 
magistrates,  or  whether  4  Geo.  4  is  still  to  be  looked  at>  and  the 
contract  must  necessarily  be  in  writing  when  the  service  has  not 
been  commenced,  it  is  unnecessary  to  pronounce  an  opinion ;  be- 
cause I  think  that  in  this  case  there  was  a  contract  in  writing  which 
would  have  given  jurisdietion  to  the  magistrates  under  the  act  of 
Geo.  4.     In  so  deciding,  I  do  not  intend  to  throw  any  doubt  upon 
the  cases  which  shew  that  where  it  is  necessary  to  connect  the 
document  which  has  been  signed  with  that  containing  the  terms 
of  the  contract,  the  reference  of  one  to  the  other  must  appear  on 
the  face  of  the  document  signed.    It  was  so  decided  in  BoydeU  v. 
Drwnmond  (1),  which  has  ever  since  been  acted  on  by  the  pro- 
fession ;  but  I  think  that  in  this  case  there  is  upon  the  face  of  the 
agreement  signed  by  the  appellant,  a  reference  to  the  document 
signed  by  the  master,  of  abundant  distinctness  to  enable  me  to  say 
that  that,  and  no  other,  is  the  document  referred  to  in  it 

In  BoydeU  v.  Drummond  (1),  the  plaintiff,  being  about  to 
publish  an  edition  of  Shakespeare,  prepared  a  prospectus  con- 
taining the  terms  of  subscription,  which  lay  on  his  counter, 
and  a  book  headed  "  Shakespeare  subscribers, — -their  signatures," 
which  was  signed  by  the  defendant  It  was  held  that,  as  tho 
book  did  not  refer  to  the  prospectus,  the  two  could  not  be  con- 

(1)  11  East,  142. 
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1863  neoted  so  as  to  constitute  a  written  agreement  signed  by  the  de- 
Cbanb  fendant  The  distinction  between  that  case  and  the  present  will 
Powell.  ^  ({xdiB  clear  when  the  documents  are  compared,  and  the  moxe  as 
the  history  of  the  documents  must,  of  course,  be  taken  into  aocount. 
From  the  first  letter,  in  this  case,  it  appears  that  the  respondent 
applied  to  a  society  called  the  "  Free  Labour  Begistration  Society," 
to  procure  him  some  workmen ;  the  secretary  to  the  society  wrote 
in  answer,  inclosmg  a  blank  form,  which  showed  under  varicms 
heads  the  details  of  the  employment ;  that  was  filled  up  and  signed 
by  the  respondent ;  the  form  was  headed  "  To  be  filled  up  by  em- 
ployers requiring  hands  from  the  Free  Labour  Begistration  Society/' 
and  it  was  signed  "  Signature  of  employer,  J.  Powell,"  ''Address  of 
employer.  Brook  Hill,  Sheffield."  That  being  so,  the  document 
was  brought  to  the  knowledge  of  the  appellant,  and  the  question  is, 
whether  it  was  assented  to  by  a  writing  referring  to  it^  and  signed  by 
the  appellant.  Now,  the  document  signed  by  the  appellant  states  that 
he  had  accepted  employment  at  Sheffield,  the  place  where,  as  appears 
by  the  other  document,  the  respondent  liyes,  and  it  contains  the 
expression  ''  being  the  fee  to  the  said  society  for  obtaining  us  the 
said  employment,"  and  "  we  do  also  agree  that  we  will  not  quit  the 
service  of  our  employer,"  referring  especially  to  some  employment 
found  for  the  appellant  by  the  society.  Upon  inquiring  what  was 
the  employment  procured  for  the  appellant  by  the  society,  whicli 
we  are  thus  led  to  do  by  the  document  itself,  it  appears  to  have 
been  in  writing  and  contained  in  the  form  filled  up  and  signed  by 
the  respondent ;  a  complete  contract  in  writing,  signed  by  the  two 
parties,  is  therefore  obtained.  Acting  then  upon  the  plain  intention 
of  the  statute,  and  seeing  it  has  been  substantially,  and  I  think 
literally  complied  with,  though  that  is  of  less  importance,  we  moBt 
affirm  so  much  of  the  order  as  we  are  at  present  concerned  with, 
and,  as  the  objection  is  not  one  going  to  the  merits,  with  costs. 

Keating,  J.,  concurred. 

Brett,  J.  The  only  objection  on  which  it  remains  for  us  to 
give  judgment  is,  whether  the  contract  was  within  30  &  31  Yici 
c.  141.  It  is  said  that  the  contract  would  not  have  been  within 
4  Geo.  4,  a  34,  or  any  of  the  other  acts  mentioned  in  the  fiist 
schedule  to  the  new  statute,  because  it  was  not  in  writing  and 
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the  seryioe  had  not  been'  commenced.  That  raises  two  ques-  1868 
tions — ^first^  whether  there  was  a  contract  in  writmg ;  secondly,  Qraxr 
whether  if  not,  it  was  necessary  that  there  should  be  such  to  bring  p^^^^^ 
the  case  within  the  late  statute.  Now,  I  must  say  that  I  have 
very  considerable  doubts  whether,  in  order  to  bring  the  case  within 
the  late  statute,  the  contract  need  be  such  as  would  have  given 
jurisdiction  to  the  magistrates  under  4  Geo.  4,  c  34,  or  one  of  the 
other  statutes  mentioned  in  the  schedule  above  referred  to;  but  it 
is  unnecessary  to  decide  that  point,  because  I  agree  that  this  con- 
tract was  in  writing.  To  make  it  so,  the  documents,  no  doubt, 
must  refer  to  one  another,  but  there  is  a  reference  in  the  docu- 
ment of  the  22nd  of  April  to  employment  obtained  for  the  appel- 
lai\^  by  the  Free  Labour  Begistration  Society,  and  as  soon  as  evi- 
dence is  given  to  shew  what  that  employment  was,  it  appears  at 
once  that  it  was  contained  in  a  written  document  signed  by  the 
other  party.  I  think,  therefore,  the  two  documents  may  be  taken 
together  and  form  a  written  contract  signed  by  both  parties. 

Appeal  dismissed  wUh  costs. 

Attorneys  for  appellant :  Purhis  <&  Perry. 
Attorney  for  respondent :  W,  PUman. 


KNOCK  V.  THE  METROPOLITAN  RAILWAY  COMPANY.  2^ov.  2. 

liailwayi  Clatues  Consdidatwn  Act,  1845  (8  <fc  9  Vict.  c.  20y-Compen8ation  for 
Damage  to  Goods  in  the  Exercise  hy  the  Company  of  the  Powers  conferred  on 
them  hy  the  Acts, 

The  6th  and  16th  sections  of  the  Railways  Clauses  Consolidation  Act«  1845 
(8  &  9  Vict.  c.  20),  are  not  confined  to  structaral  damage  and  depreciation  in 
value  of  the  premises,  but  also  entitle  a  cldmant  to  compensation  for  damage 
occasioned  to  goods  therein  by  reason  of  the  exercise  of  the  powers  conferred  upon 
the  company  by  the  acts  of  parliament. 

Action  upon  an  award  under  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict  c  18),  s.  68.  The  award  recited,  amongst 
other  things,  that  Knock  claimed  and  contended  that,  in  and  by 
the  execution  of  the  works  authorized  by,  and  in  exercise  of  the 
powers  contained  in,  the  Metropolitan  Eailway  (Netting  Hill  and 
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1868  Brompton  Extension)  Act,  1864  (27  &  28  Vict  c.  ccxcL),  and  die 
Kirooc  several  acts  of  parliament  incorporated  therewith,  the  Metropolitan 
Mmo-  I^ilway  Company  had  injuriously  affected  the  house,  land,  and 
P0I.1TAH  premises,  27,  Alfred  Terrace,  Queen's  Boad,  Bayswater,  in  the 
county  of  Middlesex,  belonging  to  Ejiock,  and  that  he  (Knock) 
had  sustained  and  would  sustain  damage  by  reason  of  the  injurions 
affecting  of  the  said  house,  land,  and  premises  by  the  execution  and 
use  of  the  works  so  authorized  as  aforesaid ;  that,  by  a  notice  in 
writing  under  the  hand  of  Knock,  bearing  date,  &c.,  he,  Knockf 
gave  the  company  notice  that  he  was  possessed  of  and  interested 
in  the  said  house,  land,  and  premises  under  and  by  virtue  of  a  lease 
(describing  it),  and  further  gave  the  company  notice  that  he  re- 
quired them  to  pay  him  compensation  for  the  injurious  affecting 
of  the  said  house,  land,  and  premises,  and  that  the  amount  of 
compensation  claimed  by  him  by  reason  of  the  premises  was  1650/., 
and  further  gave  the  company  notice  that,  unless  they  were  will- 
ing to  pay  him  the  said  sum,  and  should  enter  into  a  written 
agreement  with  him  for  that  purpose  within  twenty-one  days  of 
the  receipt  by  them  of  that  notice,  then  he  desired  to  have  the 
amount  of  such  compensation  settled  by  arbitration  according  to 
the  provisions  of  the  act  or  acts  of  parliament  in  that  behalf;  and 
that  Knock,  by  an  instrument  in  writing  under  his  hand,  did  in 
pursuance  of  the  provisions  of  the  Lainds  Clauses  Consolidation  Act, 
1845,  in  that  behalf,  nominate  and  appoint  W.  M.  to  be  an  arbi- 
trator on  the  part  and  behalf  of  him,  Knock,  to  settle  and  determine 
the  compensation  to  be  paid  by  the  company  to  him  (Knock)  for 
the  damage  sustained  and  to  be  sustained  by  him  by  reason  of  the 
execution  by  the  company  of  the  works  authorized  by  the  first- 
mentioned  act,  and  the  exercise  by  the  company  of  the  powers  of 
the  said  act  and  the  several  acts  of  parliament  incorporated  there- 
with, &C.  &c. 

The  arbitrator  made  his  award  on  the  matters  so  referred  to  hini) 
as  follows : — 

*'  1.  I  find,  award,  and  determine  that  the  said  house,  land,  and 
premises  before  mentioned,  and  the  said  interest  of  Ejiock  therein, 
were  injuriously  affected  by  the  execution  of  the  works  authorized 
by,  and  the  exercise  of  the  powers  contained  in,  the  said  several 
acts  of  parliament ;  and  that  Knock  has  sustained  and  will  sustain 
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damage  by  reason  of  the  injurious  affecting  of  the  said  house,  land,       1868 
and  premises  by  the  execution  and  use  of  the  said  works.  Kxock 

'*  2.  I  find,  award,  and  determine  that  the  amount  of  corapensa-  ^^^^  ^ 
tion  to  be  paid  by  the  company  to  Knock  for  and  in  respect  of  such  xx)utax^ 
injurious  affecting,  and  of  the  damage  so  sustained  and  to  be  sus- 
tained by  him  as  aforesaid,  is  as  follows, — 1.  For  structural  damage 
to  the  said  house  and  premises,  the  sum  of  200Z., — 2.  For  damage 
and  injury  occasioned  to  goods  of  Ejiock  therein,  486Z., — 3.  For 
depreciation  in  the  value  of  the  said  leasehold  interest  of  Knock  in 
the  said  house,  land,  and  premises,  340Z. :  amounting  in  the  whole 
to  the  sum  of  1026Z."  The  arbitrator  farther  ordered  the  defend- 
ants to  pay  the  costs  of  the  reference  and  award. 

At  tlie  trial  before  Bovill,  C.  J.,  at  the  sittings  in  Middlesex  after 
last  Trinity  Term,  a  verdict  was  entered  for  the  plaintiff  for  the 
sum  claimed,  subject  to  leave  reserved  to  the  defendants  to  move 
to  enter  a  verdict  for  them,  or  to  reduce  the  damages  by  the  sum 
of  486Z.,  on  the  ground  that  the  plaintiff  was  only  entitled  to 
recover  compensation  for  structural  damage  affecting  the  value 
of  the  land,  and  not  for  injury  done  to  the  goods  upon  the  pre- 
mises, and  that  the  award  was  bad  for  giving  compensation  for 
such  injury. 

Nov.  2.  Bay  moved  accordingly.  It  may  be  conceded  that  the 
award  is  divisible,  and  might  be  good  for  the  amount  of  injury 
and  depreciation  of  the  structure;  but,  inasmuch  as  costs  are 
awarded  generally  as  to  the  whole,  the  award  is  bad  altc^ether. 
The  question  turns  upon  s.  68  of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  and  ss.  6  and  16  of  the  Kailways 
Clauses  Consolidation  Act,  1845  (8  &  9  Vict,  c  20).  The  remedy 
by  award  is  given  by  the  former  provision;  but  the  right  to 
compensation  depends  upon  the  two  latter.  The  6th  section  of 
8  &  9  Vict.  c.  20,  enacts  that,  **  in  exercising  the  powers  given  to 
the  company  by  the  special  act  to  construct  the  railway  and  to 
take  lands  for  that  purpose,  the  company  shall  be  subject  to  the 
provisions  and  restrictions  contained  in  this  act  and  in  the  said 
Lands  Clauses  Consolidation  Act ;  and  the  company  shall  make  to 
the  owners  and  occupiers  of  and  all  other  parties  interested  in  any 
lands  taken  or  used  for  the  purposes  of  the  railway,  or  ifiQwriowHy 
affected  ly  the  construction  thereof ^  full  compensation  for  the  value 
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1868        of  the  lands  so  taken  or  used,  and  for  all  damage  sustained  by  such 

Kjtook      owners,  occupiers,  and  other  parties,  by  reason  of  the  exercise,  as 

-^j^     regards  such  lands,  of  the  powers  by  this  or  the  special  act,  or  any 

pouTAH      act  incorporated  therewith,  vested  in  the  company."     Under  thk 

section  the  right  is  limited  to  compensation  for  injury  done  to  the 

claimant's  interest  in  the  land. 

[Eeatiko,  J.  The  award  shews  that  the  damage  for  which  the 
arbitrator  has  given  compensation  was  occasioaed  by  the  exercise 
of  the  powers  by  the  acts  of  parliament  vested  in  the  company.] 

The  injury  affecting  the  house  was  no  doubt  occasioned  by  the 
exercise  of  the  powers  vested  in  the  company. 

[BoviLL,  C. J.,  referred  to  Metropolitan  Board  of  Works  v.  Metro- 
politan Bailtcay  Company.  (1)] 

The  6th  and  16th  sections  of  8  &  9  Vict  c.  20,  must  be  rea>l 
together.  The  16th  contains  a  proviso  that,  ''  in  the  exercise  of 
the  powers  by  this  or  the  special  act  granted,  the  company  shall  do 
as  little  damage  as  can  be,  and  shall  make  full  satisfaction,  in 
manner  herein  and  in  the  special  act  and  any  act  incorporated 
therewith  provided,  to  all  parties  interested,  for  all  damage  by 
them  sustained  by  reason  of  the  exercise  of  such  powers."  (2)  The 
68th  section  of  8  &  9  Vict  c.  18,  which  provides  the  remedy, 
supports  this  view :  it  speaks  of  ''  compensation  in  respect  of  any 
lands,  or  of  any  interest  therein,  which  shall  have  been  taken  for  or 
injuriously  affected  by  the  execution  of  the  works." 

[BoviLL,  C.J.  The  right  to  compensation  does  not  depend  on 
s.  68  of  the  Lands  Clauses  Consolidation  Act  alone.  That  is  in 
addition  to  the  ordinary  remedies.] 

It  shews,  however,  that  the  legislature  intended  to  limit  the  com- 
pensation to  injuries  affecting  the  land,  or  the  claimant's  interest 
therein, — ^tbat  is,  to  structural  damage ;  and  that  they  did  not  oon- 
template  compensation  for  injury  to  moveable  chattels. 

[Keating,  J.  If  the  injury  to  the  plaintiff's  goods  resulted  from 
the  exercise  by  the  company  of  powers  conferred  upon  them  by 
the  act,  so  that  the  plaintiff's  right  of  action  was  gone,  unless  be 

(1)  Law  Rep.  3  C.  P.  612 ;  affirmed  doing  it:  see  Reg,  v.  East  and  TTe** 
in  Ex.  Ch.  post  India  Dock  and  RaQtoay   Company^ 

(2)  These  words  do  not  apply  to  221m  J.  (Q.B.)  at  p.  384. 
what  is  done,  but  to  the  manner  of 
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be  entitled  to  compensation  under  the  Bailways  Claufies  Consoli-       1868 

dation  Act,  he  will  be  altogether  deprived  of  remedy.]  Ksook 

That  is  no  reason  for  imposing  upon  the  company  a  liability  mkbo- 

under  the  act,  upon  which  alone  his  claim  for  compensation  rests,  politan 
Besides,  the  claimant  has  the  remedy  in  his  own  hands.    He  might 
remoye  the  goods,  and  so  prevent  injury. 

BoviLL,  O.J.  Mr.  Day  has  cited  no  authority  for  the  proposi- 
tion for  which  he  contends ;  but  he  relies  solely  upon  the  words  of 
the  sections  of  the  acts  of  parliament  to  which  he  has  referred. 
According  to  my  experience,  which  has  extended  over  a  consider- 
able period,  no  doubt  has  ever  been  suggested, — and  indeed  it  has 
always  been  one  of  the  most  serious  heads  of  compensation, — ^that, 
where  premises  are  damaged  or  injuriously  affected  by  the  exercise 
of  the  powers  vested  in  the  company,  the  claimant  is  entitled  to 
compensation  for  damage  done  to  stock  in  trade  or  other  property 
thereon.  What  was  referred  to  the  arbitrator  here  was,  "  to  settle 
and  determine  the  compensation  to  be  paid  by  the  company  to  the 
claimant  for  the  damage  sustained  and  to  be  sustained  by  him  by 
reason  of  the  execution  by  the  company  of  the  works  authorized 
by  the  acts."  It  seems  to  me  that  the  submission  entirely  follows 
the  act  of  parliament  in  terms  and  in  substance,  and  that  the  ar- 
bitrator was  perfectly  at  liberty  to  enter  upon  the  whole  inquiry  as 
to  the  damage  sustained  by  the  plaintiff  by  reason  of  the  exercise 
of  the  powers  of  the  act.  The  arbitrator  finds  that  the  house, 
land,  and  premises,  and  the  interest  of  the  claimant  therein,  were 
injuriously  affected  by  the  execution  of  the  works  authorized  by, 
and  the  exercise  of  the  powers  contained  in,  the  acts  of  parliament ; 
and  that  the  claimant  has  sustained  and  will  sustain  damage  by 
reason  of  the  injurious  affecting  of  the  said  house,  land,  and  pre- 
mises by  the  execution  and  use  of  the  said  works.  He  then  pro- 
ceeds to  find  that  the  amount  of  compensation  to  be  paid  by  the 
company  to  the  claimant  for  and  in  respect  of  such  injurious 
affecting,  and  of  the  damage  so  sustained  and  to  be  sustained  by 
him,  is  as  follows :  and  then  he  enumerates  three  separate  heads  of 
damage,  all  of  which  are  with  reference  to  the  previous  terms  of 
the  award.  The  first,  which  is  not  disputed,  is,  "  for  structural 
damage  to  the  said  house  and  premises,  200Z."    The  third,  which 
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1868  also  is  undisputed,  ia^  **  for  depreciation  in  the  value  of  the  lease- 
Knoo  ^^^^  interest  of  the  claimant  in  the  said  house,  land,  and  pre- 
^  *•  miaeSy  34W."  The  second  head  is,  "for  damage  and  injury  ooca- 
roLiTAH^  sioned  to  goods  of  the  claimant  therein,  4862L''  Mr.  Day  contends 
that^  although  the  claimant  is  entitled  to  compensation  for  struc- 
tural damage  to  the  house  and  premises,  and  for  depreciation  in  the 
value  of  his  leasehold  interest  in  the  house,  land,  and  premises,  he 
is  not  entitled  to  any  compensation  for  injury  occasioned  to  his 
goods  therein,  notwithstanding  such  injury  was  caused  by  the  exe- 
cution of  the  works  done  by  the  company  under  the  powers  vested 
in  them  by  the  acts.  It  seems  to  me  that  the  case  falls  clearly 
within  the  provisions  of  the  Railways  Clauses  Consolidation  Act. 
It  is  not  necessary  to  go  further  than  s.  16  of  that  act  Several 
extensive  powers  are  thereby  conferred  upon  the  company ;  but 
they  are  all  subject  to  the  proviso  at  the  end  of  the  section,  that, 
''in  the  exercise  of  the  powers  by  this  or  the  special  act  granted, 
the  company  shall  do  as  little  damage  as  can  be,  and  shall  make 
fall  satisfBU^tion,  in  manner  herein  and  in  the  special  act,  and  any 
act  incorporated  therewith  provided,  to  all  parties  interested,  for 
aU  damage  by  them  sustained  by  reason  of  the  exercise  of  such 
powers.*"  This  is  a  damage  sustained  by  the  plaintiff  by  reason  of 
the  exercise  of  such  powers.  I  find  nowhere  any  such  limitation 
of  these  general  words  as  Mr.  Day  suggests;  and  the  universal 
practice  has  been  to  include  such  matters  in  the  estimate  of  com- 
pensation,  and,  as  I  think,  most  properly.  I  am  of  opinion,  there- 
fore, that  there  should  be  no  rule. 

Byles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  that  the 
claim  in  this  case  falls  within  the  very  words  of  s.  6  of  the  Bail- 
ways  Clauses  Consolidation  Act,  1845,  8  &  9  Vict.  c.  20.  That 
section  provides  for  three  things, — 1.  For  compensation  for  the 
value  of  the  land,  where  the  land  is  taken  or  used  for  the  purposes 
of  the  railway, — 2.  For  compensation  for  the  injuriously  affecting 
tlie  land,  or  the  claimant's  interest  therein,  where  the  land  itself  is 
not  taken, — 3.  For  all  damage  (which  must  mean  all  other  damage) 
sustained  by  such  owners,  &c.,  by  reason  of  the  exercise  as  regards 
such  lands  of  the  powers  vested  in  the  company.  If  the  damage 
to  the  goods  in  this  case  was  such  that  it  would  not  have  occurred 
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if  they  had  been  removed,  that  would  be  matter  for  the  considera-        1P68 

lion  of  the  arbitrator.    But  the  arbitrator  finds  in  substance  that       kkock 

the  damage  occasioned  to  the  goods  was  caused  by  the  execution  of      mktbo- 

the  works  authorized  by,  and  the  exercise  of  the  powers  contained      politax 

1  1  ii        1.  T  1        i»  1        Railway  Co, 

in,  the  several  acts  of  parliament.    It  seems  to  me,  therefore,  that 

what  the  arbitrator  has  done  is  justified  by  the  provisions  of  s.  6  of 

the  Railways  Clauses  Consolidation  Act. 

Keating,  J.  I  am  of  the  same  opinion.  We  must  assume  upon 
this  award  that  the  arbitrator  was  satisfied  that  the  damage  done 
to  the  goods  in  question  was  done  in  the  exercise  of  the  powers 
conferred  upon  the  company  by  the  acts  of  parliament  referred  to. 
If  so,  the  claimant's  right  of  action  would  be  taken  away ;  and,  if 
Mr.  Day's  argument  were  to  prevail,  the  claimant  would  be  alto- 
gether without  remedy  unless  he  were  entitled  to  compensation 
under  the  Railways  Clauses  Consolidation  Act.  We  should  be 
very  slow  to  come  to  such  a  conclusion  as  that.  It  seems  to  me, 
however,  that  this  case  falls  distinctly  within  the  words  of  s.  6  of 
that  statute ;  for,  compensation  is  to  be  given,  not  only  for  lands 
taken  or  injuriously  affected,  but  '^  for  all  damage  sustained  by  the 
owners,  &c.,  by  reason  of  the  exercise,  as  regards  such  lands,  of  the 
powers  by  this  or  the  special  act,  &c.,  vested  in  the  company ;"  and 
the  arbitrator  finds  that  the  damage  in  question  was  a  damage 
sustained  by  reason  of  the  exercise  of  such  powers. 

Bbett,  J.  I  am  of  the  same  opinion,  and  for  the  reasons  given 
by  my  Brother  Byles. 

Ride  refused. 

Attorney  for  plaintiff:  W.  H.  P.  Sharp, 
Attorneys  for  defendants :  BurcJieUs. 


I 
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1868  DUTHIE  asd  Ahotheb  o.  HILTON  akd  Othebs. 

^^'  ^^'  Shipping^CoMtructum  ffBiU  <f  Lading— ^'  Freight  to  hepaidwithin  Three  Days 
after  Arrival^  and  before  Delivery  * — Accidental  Dettruction  (/  Goods  whUst  on 
Board. 

The  defendants  shipped  cement  under  a  bill  of  lading  which  stipulated  that  ' 

freight  should  be  paid  '*  within  three  days  after  arrival  of  ship,  and  before  deli-  ' 

very  of  any  portion  of  the  goods."    The  ship  arrived  in  port  with  the  cemoit  on  | 

board,  but  was  within  the  three  days,  in  consequence  of  an  aoddoital  fire,  scuttled  I 

with  a  view  to  the  saving  of  ship  and  cargo ;  and  on  her  being  raised  the  cement  | 

was  found  to  be  useless,  having  ceased  to  exist  as  cement,  and  the  consignees  j 

refused  to  accept  it  or  to  pay  freight :—  | 

Heldf  that  the  shipK)wner8,  not  being  ready  to  perform  their  part  of  the  contract,  ] 

were  not  entitled  to  sue  for  freight.  i 

I 
This  was  an  action  brought  for  the  recovery  of  86Z.  12«.  6d.  for 

freight  for  the  conveyance  of  goods  from  England  to  Australia,  and       | 

for  work  done.    By  consent^  and  by  judge's  order,  the  following 

case  was  stated : — 

1.  The  plaintiffs  are  owners  of  the  ship  John  Zhdhie;  the  plain-       j 
tiff  Phillips  being  her  commander.    The  defendants  are  cement- 
manufacturers  carrying  on  business  in  copartnership  in  London. 

2.  The  John  Buthie  is  one  of  a  line  of  ships  which  trade  between 
London  and  Australia.  j 

8.  In  August,  1866,  the  John  Duthie  was  lying  in  the  East  i 
India  Docks  in  charge  of  Messrs.  G.  Thompson  &  Co.,  of  24,  < 
Leadenhall  Street  (the  plaintiffs'  agents)  for  the  purpose  of  receiv-  I 
ing  goods  and  passengers  for  conveyance  to  Sydney, 

4.  In  September  the  defendants  applied  to  Thompson  &  Co.  for  | 
accommodation  in  the  ship  for  300  casks  of  Portland  cement,  to  be  i 
forwarded  to  Sydney.  Terms  of  freight  were  arranged  between  the  I 
defendants  and  Thompson  &  Co.,  and  the  300  casks  of  cement  were  I 
in  a  short  time  received  on  board  the  ship. 

5.  A  bill  of  lading  was  signed  by  the  plaintiff  Phillips,  as  fol-  | 
lows : — **  Shipped  in  good  order  and  well  conditioned  ^by  C.  J. 
Hilton  &  Co.  in  and  upon  the  good  ship  called  the  John  Duthie, 
whereof  is  master  for  the  present  voyage  J.  D.  Phillips,  and  now 
riding  at  anchor  in  the  river  Thames,  and  bound  for  Sydney,  to 
say,  300  casks  Portland  cement^  being  marked  and  numbered  as  in 
the  margin,  and  are  to  be  delivered  in  the  like  good  order  and  well 
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conditioned  at  the  aforesaid  port  of  Sydney,  New  South  Wales 
(the  act  of  God,  &c.  excepted),  unto  Messrs,  Eabone,  Feez,  &  Co.,  Duthib^ 
merchants  of  Sydney,  or  to  their  assigns,  he  or  they  paying  freight  ji^i^ 
for  the  said  goods  86Z.  12s.  6d.,  as  per  indorsement,  with  primage 
and  average  accustomed.  In  Witness,  &c.  Weight  and  contents 
unknown;  and  not  accountable  for  leakage,  breakage,  rust,  or 
destruction  by  vermin.  Freight  to  he  paid  within  three  days  after 
arrival  of  ship,  and  hefore  the  delivery  of  any  portion  of  the  goods 
specified  in  this  hiU  of  lading.'*  There  was  no  chart'Orparty  or 
other  document  signed  by  any  of  the  parties,  in  addition  to  the 
above  bill  of  lading. 

6.  The  John  Duthie  sailed  from  the  port  of  London  on  or  about 
the  10th  of  September,  1866,  and  arrived  at  Sydney  and  anchored 
there  in  the  harbour  on  or  about  the  19th  of  December,  1866.  On 
the  night  of  and  after  her  arrival  in  Sydney,  a  fire  was  discovered 
to  be  raging  in  the  hold.  Every  endeavour  was  made  by  the  cap- 
tain and  the  crew  to  arrest  the  progress  of  the  fire,  but  without 
avail.  By  the  advice  of  Lloyd's  agent  and  several  commanders  of 
other  vessels,  who  had  come  on  board  to  render  assistance,  and  of  the 
harbour-master,  the  plaintiff  Phillips  ordered  the  ship  to  be 
scuttled  and  sunk,  as  the  only  means  of  extinguishing  the  fire,  and 
for  the  purpose  of  afterwards  raising  and  thereby  saving  the  ship 
and  cargo.  The  ship  was  accordingly  scuttled.  She  was  raised  on 
the  24th  of  December,  1866 ;  and  what  remained  of  the  cargo  was 
afterwards  discharged  at  Sydney,  and  the  ship  was  repaired.  The 
fire  was  accidental. 

7.  The  defendants'  goods  were  raised  in  the  vessel,  but  were 
found  to  have  been  rendered  useless.  The  cement  no  longer  ex- 
isted as  cement,  it  having  been  hardened  into  solid  masses  by  the 
action  of  the  water;  a  circumstance  which  also  involved  the 
destruction  of  the  casks.  On  application  being  nutde  to  the  con- 
signees, they  refused  to  accept  the  goods  or  pay  the  freight ;  and 
the  goods  were  brought  back  to  England  by  the  plaintiflEs,  in 
whose  possession  they  remain. 

8.  The  question  for  the  opinion  of  the  Court  was,  whether  under 
the  circumstances  the  defendants  ought  to  pay  the  plaintifib  the 
amount  of  the  freight,  or  otherwise  pay  to  them  remuneration  for 
the  conveyance  of  the  goods. 
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1F6S  MdKshy  Q.C.  (Maenamara  with  liim),  for  the  plaintiffg.    As  a 

DuiHiB  general  rule,  no  doubt,  freight  is  the  reward  payable  to  the  carrier 
Hilton.  ^^^  *^®  ^^^  carriage  and  delivery  of  goods,  and  is  payable  only  on 
safe  carriage  and  delivery :  Kirehner  v.  Venus.  (1)  But,  as  is  said 
in  Abbott  on  Shipping,  11th  ed.  364,  "  if  the  parties  choose  to 
stipulate  by  express  words,  or  by  words  not  express  but  snfiSciently 
intelligible  to  that  end,  that  a  part  of  the  freight  should  be  paid 
absolutely  by  anticipation,  and  not  depend  upon  the  performance 
of  the  voyage,  they  are  at  liberty  to  do  so.'*  By  the  terms  of  the 
bill  of  lading  in  this  case,  the  only  condition  precedent  to  the  right 
of  the  ship-owner  to  demand  the  freight  is  the  arrival  of  the  ship, 
not  the  delivery  of  the  goods.  K  the  goods  had  remained  safe  on 
board  the  vessel  until  after  the  expiration  of  three  days  of  her 
arrival,  it  could  not  have  been  contended  that  the  freight  was  not 
payable.  Does,  then,  the  loss  after  arrival  and  within  the  three 
days  make  any  difference  ? 

[Montague  Smith,  J.  Suppose  the  master  had  within  the 
three  days  refused  to  deliver  the  goods,  could  the  ship-owner  have 
recovered  the  freight?] 

The  defendants  would  have  had  a  remedy  for  the  non-delivery ; 
but  they  would  have  had  no  answer  to  the  claim  of  freight  under 
the  bill  of  lading.  That  the  goods  are  so  damaged  that  they  are 
of  less  value  than  the  freight  is  no  answer  to  the  ship-owners 
claim,  even  though  the  damage  was  the  result  of  the  negligent  and 
unskilful  navigation  of  the  master  and  crew :  Ddkin  v.  Oxley.  (2) 
In  the  learned  and  elaborate  judgment  delivered  by  Willes,  J.,  in 
that  case,  it  is  said  (3) :  ^*  The  true  test  of  the  right  to  freight  is, 
the  question  whether  the  service  in  respect  of  which  the  freight 
was  contracted  to  be  paid  has  been  substantially  performed ;  and, 
according  to  the  law  of  England,  as  a  rule,  freight  is  earned  by  the 
carriage  and  arrival  of  the  goods  ready  to  be  delivered  to  the  mer- 
chant, though  they  be  in  a  damaged  state  when  they  arrive.  If 
the  ship-owner  fails  to  carry  the  goods  for  the  merchant  to  the 
destined  port,  the  freight  is  not  earned.  If  he  carry  part,  but  not 
the  whole,  no  freight  is  payable  in  respect  of  the  part  npt  carried, 
and  freight  is  payable  in  respect  of  the  part  carried,  unless  the 

(1)  12  Moo.  P.  C.  361.  (C.P.)  115. 

(2)  15  C,  B.  (N.S.)  646 ;  38  L.  J.  (8)  16  C.  B.  (N.S.)  at  p.  664,     ? 
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cHarterparty  make  the  carriage  of  the  whole  a  condition  precedent  I868 
to  the  earning  of  any  freight, — a  case  which  has  not  within  our  "~  duthik 
experience  arisen  in  practice."  And  at  p.  667  the  learned  judge  |j„^^jy 
goes  on  to  say :  '^  If  it  (the  cargo)  has  arrived,  though  damaged, 
the  freight  is  payable  by  the  ordinary  terms  of  the  charterparty ; 
and  the  question  of  fortuitous  damage  must  be  settled  with  the 
underwriters,  and  that  of  culpable  damage  in  a  distinct  proceeding 
for  such  damage  against  the  ship  captain  or  owners."  In  2  Par- 
son's Maritime  Law,  p.  381,  it  is  said :  *'  It  is  well  settled  that  if 
the  goods  insured  arriye  at  the  port  of  destination  existing  in 
specie,  the  underwriters  are  not  liable,  although  they  are  of  no 
value  whatever.  Some  question  has  arisen  as  to  the  meaning  of 
the  word  specie.  The  primitive  meaning  of  the  word  is,  undoubt- 
edly, appearance,  and  it  is  in  this  sense  that  it  is  commonly  appb'ed 
to  memorandum  articles.  Thus,  if  the  box  of  a  chariot  is  lost,  and 
nothing  but  the  wheels  remain,  these  cannot  be  said  to  have  the 
appearance  of  a  chariot,  and  consequently  the  article  no  longer 
exists  in  specie,  and  the  underwriters  are  liable  as  for  a  total  loss 
with  salvage :  Judah  v.  Bandai.  (1)  But  it  has  been  held  that  the 
value  of  the  article  has  nothing  to  do  with  its  existence  in  specie. 
Thus,  fish,  though  absolutely  spoiled, — Goehing  v.  Frc^ser  (2), — and 
com  which  was  putrid, — Neiban  v.  Columbian  Inauranee  Chn^ 
pany  (3), — were  both  held  to  exist  in  specie.  And  pork  has  been 
held  not  to  lose  its  identity  by  being  roasted :  Skinner  v.  Wedem 
Marine  and  Fire  Inswranee  Company'*  (4)  Qarreti  v.  Mdhuieh  (5) 
is  also  an  authority  to  shew  that,  if  a  shipper  of  goods  sustain  a  loss 
by  reason  of  the  misconduct  or  negligence  of  the  ship-owner  or  his 
agents,  his  remedy  is  by  action  at  law,  and  he  cannot  resist  pay- 
ment of  freight  on  the  ground  that  the  goods  were  unfit  for  use 
when  they  arrived  at  the  port  of  destination. 

[Bbett,  J.  You  must  admit  that  this  was  a  case  of  total  loss, 
and  that,  if  the  bill  of  lading  had  been  an  ordinary  one,  freight 
would  not  under  the  circumstances  have  been  payable.] 

That  must  be  conceded.  The  plaintiffs  contention  is  that,  upon 
the  construction  of  this  particular  bill  of  lading,  the  freight  was 

(1)  2  Cainca  Cas.  324.  (4)  19  La.  273. 

(2)  Park  Ins.  151 ;  Marah.  Ins.  227.  (5)  4  Jur.  (N.S.)  943. 

(3)  3  Caines  Rep.  108. 

Vou  IV.  M  2 
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1868  expressed.  Now,  nnder  on  ordinarj  bill  of  lading,  the  ship-owner 
DuTHu  i8  not  entitled  to  claim  freight  unless  the  goods  have  arrived  and 
HiLTov.  ^®  ^  ready  and  willing  to  deliyer  them.  Here  there  is  an  alte- 
ration in  that  part  of  the  contract :  and  the  question  is  how  far  it 
departs  frotn  the  accustomed  form.  It  seems  to  me  that  the  ordi- 
nary contract  was  intended  to  exist  during  the  three  days  after  the 
arrival  of  the  vessel  with  the  goods  on  board.  If  the  freighters 
within  the  three  days  demanded  the  goods  and  tendered  the  freight, 
the  ship-owners  would  be  bound  to  deliver  them.  Bat^  after  the 
expiration  of  the  three  days,  I  incline  to  think  that  the  ordinary 
state  of  things  would  be  altered,  and  that  the  ship-owner  might 
sue  for  the  freight  without  averting  readiness  and  willingness  to 
deliver.  Here,  however,  the  plaintiffs  could  not  at  any  time  bare 
averred  that  they  were  ready  and  willing  to  deliver,  the  goods 
having  been  destroyed  before  the  expiration  of  the  three  days.  I 
therefore  think  they  are  not  entitled  to  recover. 

JindgmevUfor  the  defendanu. 

Attorneys  for  plaintiffs :  Lewis,  Munns,  Nunn,  &  Longden. 
Attorney  for  defendants :  James  Crowdy. 
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CASES 


DETERMINED    BT  THE 


COURT  OF  COMMON  PLEAS 


AND  BT  THE 


COURT  OF  EXCHEQUER  CHAMBER, 

ON  BBROB  AND  APPEAL  PBOM  THE  OOUBT  OF  COMMON  PLEAS, 


IN  AND  AFTER 


HILARY  TERM,  XXXU  VICTORIA. 


fiEAL  AND  Others,  Petitioner  ;  SMITH,  Hesfondent.  18C9 

Parliamentary  EUctima  Act,  1868— -Forwi  <f  Petitim-^Partiadai^  of  alleged        '^^^  ^^' 
Bribery,  Treating,  and  Undue  Influence. 

Under  the  Parliamentary  Elections  Act,  1868  (31  &  32  Vict  c.  125),  it  is 
enough  to  allege  generally  in  the  petition  that  "  the  respondent,  hy  himself  and 
other  persons  on  his  behalf,  was  guilty  of  bribery,  treating,  and  undue  influence 
before,  during,  and  after  the  election." 

Upon  a  summons  for  particulars  of  the  names,  &c.,  of  the  ''other  persons,"  and 
of  the  date  of  each  alleged  act  of  bribery  and  treating,  and  the  names  of  the  per- 
sons bribing  and  of  the  persons  bribed  and  treated,  and  the  times  and  nature  of 
the  alleged  acts  of  treating,  and  of  each  alleged  act  of  undue  influence,  the  judge 
at  chambers  ordered  ^  that  the  petitioners  shall  three  days  before  the  day  appointed 
for  the  trial  leave  with  the  master,  and  also  give  the  respondent  or  his  agent,  par- 
ticulars in  writing  of  all  persons  alleged  to  have  been  bribed,  of  all  persons  alleged 
to  have  been  treated,  and  of  all  persons  alleged  to  have  been  imduly  influenced  :*' — 

ffdd,  that  the  judge  had  exercised  a  right  discretion ;  and  the  Court  declined  to 
interfere.  ^ 

'  The  petition  alleged  that  the  respondent,  by  himself  and  other 
persons  on  his  behalf  was  guilty  of  bribery,  treating,  and  undue 
influence  before,  during,  and  after  the  election,  whereby  he  was  and 
is  incapacitated  from  serving  in  parliament  for  the  city  of  West- 
Vou  IT.  N  2 
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HiLTOV. 


earned  by  the  arrival  of  the  ship  with  the  goods  on  board,  and  was 
DcTHiK      payahle  three  days  after  arrival. 

Manidy,  QX).  {Butt  with  him),  for  the  defendants.  To  entitle  the 
ship-owners  to  sue  for  freight  under  a  bill  of  lading  like  this,  they 
must  aver  and  prove  readiness  and  willingness  to  deliver  the  goods 
at  all  events  daring  the  three  days  succeeding  the  arrival  of  the 
ship  with  the  goods  on  board.  The  case  states  that  before  the 
expiration  of  the  stipulated  period,  the  master  scuttled  the  ship 
and  so  destroyed  the  defendants'  goods.  The  stipulation  for  pay- 
ment of  freight  "  within  three  days  after  arrival  of  the  ship,"  is 
not  like  the  ordinary  stipulation  for  payment  of  the  freight  or  a 
portion  of  it  in  advance  on  the  sailing  of  the  ship.  In  that  case 
it  is  not  subject  to  all  the  incidents  of  frei^t  properly  so  called. 
Suppose  the  plaintiffs  had  sold  the  cement  within  the  three  days, 
could  they  then  have  sued  for  the  freight  ?  This  is  in  troth  nothing 
more  than  the  ordinary  contract  for  the  carriage  and  delivery  of 
goods,  with  a  condition  superadded  that  the  merchants  shall  be 
allowed  three  days  after  the  ship's  arrival  for  taking  away  the 
goods  and  paying  the  freight. 

Mdlish,  Q.C.,  in  reply.  The  case  finds  that  the  fire  was  acci- 
dental, and  that  the  scuttling  of  the  ship  was  the  best  course  to 
pursue  for  the  purpose  of  saving  the  ship  and  cargo.  The  fdain- 
tiffs  were  to  be  paid  freight  within  three  days  after  the  arrival  of 
the  ship.  They  were  not  bound  to  be  ready  and  willing  to  deliver 
the  goods  during  those  three  days.  The  ship  might  not  have  been 
able  to  get  to  the  quay,  or  the  delivery  of  the  cargo  might  have 
been  impeded  by  a  variety  of  circumstances  which  would  not  affeci 
the  contract  between  the  parties. 

[Bbett,  J.  Does  not  *'  arrival "  mean  arrival  at  that  part  of  the 
port  where  such  ships  usually  deliver  their  cargoes?  Suppose  the 
captain  anchors  at  a  place  in  the  port  where  the  merchants  cannot 
take  delivery  of  the  goods,  are  they  bound  to  pay  the  fireight  notr 
withstanding  ?] 

Arrival  means  arrival  in  the  port  If  the  captain  fiuled  to  use 
diligence  in  so  mooring  the  ship  as  to  enable  the  merchants  to  get 
their  goods,  he  might  render  his  owners  liable  to  an  action ;  bnt 
that  would  not  affect  the  terms  of  a  positive  contract  for  payment 
of  freight. 
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Keating,  J.    Looking  to  the  terms  of  this  bill  of  lading,  I  am        1868 
of  opinion  that  the  defendants  are  entitled  to  the  judgment  of     Dgthib 
the  Court.    Under  an  ordinary  bill  of  lading,  the  freight  would  be     hiltoh. 
payable  concurrently  with  the  delivery  of  the  goods,  which  must 
be  within  a  reasonable  time  after  arrival.  (1)    Here,  the  defend- 
ants by  the  express  terms  of  the  bill  of  lading  bind  themselves  to 
take  delivery  and  to  pay  the  freight  within  three  days  after  the 
ship's  arrival  at  her  destination.    It  seems  to  me  that  the  period 
of  three  days  is  Jinbstitnted  for  the  reasonable  time  which  the  law 
would  otherwise  imply,  and  that  the  ship-owner  must  be  ready  to 
deliyer  the  goods  at  the  end  of  tiiat  time.    The  goods  in  question 
having  (as  I  think  we  must  assume)  been  destroyed,  the  plaintiflb 
were  not  ready  to  deliver  them,  and  consequently  are  not  entitled 
on  this  bill  of  lading  to  sue  for  freight 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Freight  is 
ordinarily  payable  on  the  arrival  and  right  delivery  of  the  cargo. 
The  Inll  of  lading  in  question  has  provided  that  the  time  of  pay- 
ment shall  be  not  longer  than  three  days  after  the  arrival  of  the 
ship.  Daring  the  three  days  the  defendants'  goods,  whilst  on 
board,  and  before  they  could  be  delivered,  were  destroyed  by  an 
accidental  fire,  and  ceased  to  exist  as  cement.  I  agree  that  it  is 
competent  to  the  parties  to  make  a  special  contract  as  to  the  time 
at  which  freight  shaU  be  paid,  and  that  the  intention  of  the 
parties  here  was  that  the  freight  should  be  paid  within  three 
days  after  the  arrival  of  the  ship ;  but,  to  entitle  the  ship-owner  to 
demand  the  freight,  the  contract  on  his  part  must  have  been  per- 
formed by  the  cargo  being  brought  to  port  and  the  master  being 
ready  to  deliver  it.  The  plaintifiB  not  being  in  a  condition  to 
deliver  this  cement,  they  were  not  entitled  to  sue  for  freight :  and 
therefore  there  must  be  judgment  for  the  defendants. 

Bbett,  J.  The  whole  question  in  this  case  arises  upon  the 
eonstmction  of  the  bill  of  lading;  and,  though  it  is  in  an  unusual 
form,  I  think  it  must  be  construed  with  reference  to  what  is  the 
ordinary  form  of  a  biU  of  lading,  and  how  far  the  parties  have 
intended  to  depart  from  that  form,  and  how  that  intention  is 

(I)  See  Patfnier  r.  James,  Law  Eep.  2  C.  P.  348. 
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of  the  person  alleged  to  have  been  bribed,  treated,  or  unduly  in- 
Bbax.  fluenced,  and  of  the  persons  by  whom  the  bribery,  &c.,  were  effected. 
Smith  ^^^  learned  judge  ordered  that  the  petitioners  should  three  days 
before  the  day  appointed  for  trial  furnish  particulars  "  of  all  persons 
alleged  to  have  been  bribed^  treated,  or  undoly  influenced."  This 
clearly  gives  the  respondent  no  information  which  will  enable  him 
to  [meet  the  charges  made  against  him.  It  is  sworn  that  the 
number  of  electors  on  the  register  for  the  city  of  Westminster  was 
18,839,  and  that  of  these  7648  votes  were  recorded  for  Mr.  Smith, 
6584  for  the  Hon.  Captain  Grosvenor,  and  6284  for  Mr.  Mill.  The 
number  of  canvassers  and  agents  employed  was  necessarily  very 
large :  and  the  respondent  distinctly  swears  that  no  act  of  bribery, 
treating,  or  undue  influence  was  committed  by  himself,  or,  as  he 
verily  believes,  by  any  other  person  acting  or  employed  either 
directly  or  indirectly  on  his  behalf  in  the  matter  of  the  election. 
Under  these  circumstances,  it  is  impossible  that  the  respondent  can 
have  a  fair  and  effectual  trial  without  more  extensive  particulars 
than  the  learned  judge  has  thought  fit  to  order. 

'  BoviLL,  O.J.  An  order  for  particulars  has  been  made  by  my 
Brother  Willes,  as  one  of  the  judges  appointed  for  the  trial  of 
election  petitions  in  England,  pursuant  to  the  Parliamentary  Peti- 
tions Act,  1868.  The  respondent  is  not  satisfied  with  the  order 
so  made ;  and,  in  order  to  obtain  further  and  better  particulars 
of  the  alleged  bribery,  treating,  and  undue  influence,  he  frames 
his  motion  in  two  ways.  He  prays,  first,  that  the  petition  may 
be  taken  off  the  files  of  the  Court,  for  non-compliance  with 
the  statute  and  the  rules ;  and,  secondly,  he  asl^  for  particulars 
of  a  Tery  special  and  extensive  nature.  Now,  with  regard  to 
the  form  of  the  petition,  it  seems  to  me  that  it  suflSciently  fol- 
lows the  spirit  and  intention  of  the  rules;  and  no  injustice 
can  be  done  by  its  generality,  because  ample  provision  is  made 
by  the  rules  to  prevent  the  respondent  being  surprised  or  de- 
prived of  an  opportunity  of  a  fair  trial,  by  an  order  for  such 
particulars  as  the  judge  may  deem  reasonable.  I  think,  therefore, 
it  would  be  quite  useless  to  require  anything  further  to  be  stated 
in  the  petition  than  appears  here.  The  statement  therein  of  ex- 
traneous matter  would,  under  rule  3,  put  the  petitioners  to  the 
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peril  of  costs.  It  is  in  the  discretion  of  the  judge  at  chambers  to 
order  particulars ;  and  the  parties  have  been  before  him.  The  bial 
practice  which  has  been  adopted  by  the  learned  judges  upon  whom  «  •■ 
this  duty  has  devolved  seems  to  me  to  be  a  material  improvement 
upon  the  former  practice.  Upon  the  trial  of  election  petitions 
before  committees  of  the  House  of  Commons,  no  information  what- 
ever was  given  as  to  the  sort  of  case  intended  to  be  set  up  by  the 
petitioner.  The  order  made  here  is,  that  the  petitioners  shall, 
three  days  before  the  day  appointed  for  the  trial,  give  the  re- 
spondent particulars  in  writing  of  all  persons  alleged  to  have  been 
bribed,  of  all  persons  alleged  to  have  been  treated,  and  of  all 
persons  alleged  to  have  been  unduly  influenced.  It  may  be  that 
cases  might  arise  where  it  would  be  expedient  to  order  fuller  par- 
ticulars to  be  given.  The  order,  however,  is  not  conclusive.  If  it 
can  be  shewn  that  injustice  will  be  done,  the  judge  will  postpone 
the  trial,  upon  such  terms  as  he  may  think  it  right  to  impose. 
But,  acting  in  this  case  according  to  the  ordinary  practice  of  the 
Court,  before  we  can  interfere  with  the  exercise  of  discretion  by  a 
judge  at  chambers,  we  must  be  satisfied  that  he  has  done  wrong ; 
and  the  more  so  in  reference  to  a  matter  which  has  been  so  well 
considered  by  the  very  learned  and  experienced  judges  whose 
attention  has  been  so  especially  given  to  this  new  description  of 
business.  The  statements  laid  before  us  have  failed  to  satisfy  my 
mind  that  a  wrong  conclusion  has  been  come  to,  and  therefore  I 
think  there  should  be  no  rule. 

Btles,  J.  I  am  of  the  same  opinion.  I  do  not  feel  myself 
competent  to  criticise  the  exercise  of  discretion  by  the  learned 
judge  who  made  this  order,  and  who  has  so  repeatedly  and  so  pro- 
foundly considered  the  matter. 

Keating,  J.  I  entirely  agree  with  my  Lord  and  my  Brother 
Byles. 

Montague  Smith,  J.  I  think  the  particulars  should  in  these 
cases  be  given  fairly,  regard  being  had  to  the  interests  of  both 
parties.  The  petitioners  may  have  a  difiSculty  in  finding  the 
persons  who  have  bribed,  though  they  may  more  easily  discover 
the  persons  who  have  been  bribed.    The  extent  of  the  particulars 
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to  be  ordered  was  clearly  in  the  discretion  of  my  Brother  Willes; 

and  I  see  no  gronnd  for  saying  that  he  has  not  exercised  it  properiy. 

Tlie  judge  before  whom  the  matter  comes  to  be  tried  will  take 

care  that  no  injustice  is  done  by  the  generality  of  the  particulars; 

and  he  has  ample  powers  for  the  purpose.    If  the  practice  adopted 

be  found  to  work  any  real  injustice,  it  may  at  a  future  time  be 

altered. 

Bale  refuaed.  (1) 

Agents  for  petitioners :  Cohb  &  Southetf. 

Agents  for  respondent :  Bos^erson  dt  Ford. 

(1)  The  foUowing  report  of  the  ded-     strictly  obseryed  in  regard  to  the  first 


sion  of  the  Coart  of  Session  in  Soot- 
land)  upon  this  point,  in  the  case  of 
The  Greenock  Election  Petition,  on  the 
28th  of  December,  1868,  is  taken  from 
The  Scotsman  of  the  29th  of  December. 
;  Upon  a  motion  by  the  respondent 
praying  for  the  dismissal  of  the  peti- 
tion, on  the  ground  that  it  did  not 
comply  with  the  regulations  issued  by 
the  Court  as  to  the  form  of  election 
petitions, 

Lord  Cowan  said:  A  few  observa- 
tions may  be  necessary  in  explanation 
of  the  grounds  on  which,  after  full  con- 
sultation with  my  Brother  Lord  (Jervis- 
woode),  I  have  proceeded  in  disposing  of 
the  application  made  by  the  respondent. 
Its  object  is,  to  have  the  petition  dis- 
missed in  respect  of  its  not  complying 
with  the  2nd  rule  of  procedure  issued 
under  the  act  of  1868;  and,  as  ex- 
plained by  the  counsel  in  opening  the 
case,  it  was  said  to  be  made  under  the 
24th  rule,  whereby  any  one  of  the 
judges  is  impowered  to  dispose  of  inter- 
locutory matters.  By  the  20th  section 
of  the  act,  the  petition  is  to  be  *' in 
such  form  and  state  such  matters  as 
may  be  prescribed:"  and  the  rule  re- 
ferred to  is  made  to  carry  out  this 
enactment :  it  prescribes  that  the  peti- 
tion shall  set  forth  articulately  in  the 
form  of  a  condescendence  the  matters 
stated  in  the  three  heads  of  which  the 
2nd  rule  conaists.     This  has  been  here 


and  second  heads ;  but,  as  regards  tbe 
third  head,  which  requires  the  £acU 
relied  on  in  support  of  the  pnijcr  of 
the  petition  to  be  stated,  the  petiUoD 
merely  says  in  article  3,  "  the  election 
was  brought  about  by  undue  influence, 
and  by  large  expenditure,"  and  under 
article  4,  "  that  bribery,  treating,  and 
undue  influence  were  practised  by  the 
respondent  and  his  agents,  and  by 
others  in  his  behalf."  On  these  fetcts 
thus  generally  stated,  he  relies  in 
support  of  the  prayer  of  the  petition, 
which  is  to  the  effect  that  the  respond- 
dent  was  not  duly  elected,  and  that  bis 
election  was  void.  But,  general  as  the 
statement  in  article  4  as  to  bribery, 
treating,  and  undue  influence,  certainly 
is,  it  is  not  doubtful,  in  my  opinion, 
that»  upon  these  corrupt  practices,  as 
alleged,  being  established  by  evidence 
as  matters  of  fact,  the  prayer  of  the 
petition  will  have  been  supported.  It 
might  have  been  more  in  accordance 
with  the  prescribed  rules  that  each  of 
the  three  heads  should  have  been 
separately  set  forth  as  practised  by  tbe 
respondent,  his  agents,  and  others  on 
his  behalf,  and  that  some  detailed  in- 
formation of  a  general  nature  should 
have  been  given.  But  the  facts  relied 
on  as  to  bribery,  treating,  and  undue 
influence  having  been  practised  are 
stated  generally ;  and,  as  the  statement 
is  not  alternative  in  any  of  its  branches, 
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Ik  be  the  ILFRACOJfBB  PUBLIC  OONVET ANCE  COMPANY  (LIMITED), 
AND  THE  LONDON  AND  SOUTH  WESTERN  RAILWAY  COMPANY. 

Praciioe^Costs  (f  Unsuccessftd  Application  for  Injunction  at  Chamher8^Di9' ' 
cretion  (^  Jvdgt^Railway  Traffic  Act  (17  &  18  Vict.  c.  31). 
A  judge  at  chambers  refused  to  allow  a  ndlway  company  their  costs  of  resisting 
an  unsuccessful  summons  for  an  injunction  under  the  Railway  TraflSo  Act— the 
Court  declined  to  xeview  his  decision. 

On  the-30th  of  June,  1868,  the  Ilfracombe  Public  Conveyance 
Company,  Limited,  took  out  a  summons  at  chambers,  under  the 
Eailway  Traffic  Act,  17  &  18  Vict.  c.  31,  calling  upon  the  London 
and  South  Western  Bailway  Company  to  shew  cause  why  they 
should  not  be  restrained  from  preventing  the  complainants  entering 
the  yard  of  the  railway  company's  station  at  Barnstaple  at  all 


1S69 
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it  is  not  so  open  to  this  objection  as  it 
might  otherwise  have  been.  On  full 
consideration  of  the  document,  there- 
fore, I  cannot  entertain  the  objection 
to  the  effect  of  dismissing  this  petition. 
It  is  in  truth  an  objection,  in  the  light 
in  which  I  regard  it,  to  the  form 
rather  than  to  the  substance  of  the 
petition,  and,  in  that  view,  falls  within 
the  35th  rule.  I  have  arrived  at  this 
conclusion  the  more  readily,  as  it  ap- 
pears to  me,  as  it  does  to  Lordj  Jervis- 
woode,  that  the  hardship  to  which  the 
respondent  may  be  exposed  from  the 
generality  of  the  statements  in  the 
petition,  may  be  obviated  by  ordaining 
the  petitioner  to  lodge  with  the  clerk, 
and  to  furnish  the  respondent  with,  a 
'^tten  statement  of  the  particular 
matters  in  support  of  the  several 
charges  of  bribery,  treating,  and  undue 
influence  to  which  his  evidence  at  the 
trial  is  to  be  directed.  3uch  an  order 
^  accordingly  been  embodied  in  the 
deliverance  on  this  application.  The 
number  of  days  before  the  trial  for 
lodging  the  written  statement  has  been 
the  subject  of  deliberate  consideration. 


According  to  the  practice  in  election 
petitions  hitherto,  it  is  understood  that 
information  as  to  the  facls  to  be  proved 
was  only  given  at  the  opening  of  the 
proceedings  before  th^  conmiittee,  by 
the  opening  counsel.  But,  while  this 
might  obviate  the  danger  to  the  peti- 
tioner, of  premature  disclosure  of  his 
case,  it  has  been  considered  by  the 
judges  in  England,  acting  under  the 
Parliamentary  Elections  Act,  1868, — 
and  both  Lord  Jerviswoode  and  I  con- 
cur with  them  in  their  views  on  this 
subject, — ^that  notice  of  particulars  at 
least  three  days  before  the  day  fixed 
for  the  trial  should  be  given  to  the 
respondent,  that  he  may  not  be  taken 
by  surprise,  and  that  he  may  have 
time  for  preparation.  There  are  diffi- 
culties as  regards  this  matter.  The 
interests  of  both  parties  have  to  bo 
consulted.  But  the  order  now  pro- 
nounced will  substantially  meet,  as  we 
think,  the  justice  of  the  case.  If  this 
is  found  not  to  be  fully  realised;  it  will 
be  in  the  power  of  either  party,  under 
the  act  and  relative  rules,  to  make  such 
further  application  to  the  Court,  or  to 
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reasonable  and  proper  times  with  their  carriages,  for  the  purpose 
of  conveying  passengers  and  their  luggage,  and  parcels,  &c.,  to  and 
from  the  station,  and  from  giving  greater  facilities  in  that  respect 
to  any  other  person  or  carrier,  and  why  the  railway  company 


either  of  the  judges,  as  may  be  thought 
expedient.  Besides  the  specific  charges 
of  bribery,  and  others,  there  are  the 
general  statements  in  the  petition, 
which  cannot  be  allowed  to  stand  with 
a  view  to  the  trial  without  amend- 
ment, if  under  those  general  terms  any 
other  than  those  corrupt  practices  is 
intended  to  be  charged.  The  conclud- 
ing part  of  the  deliverance  now  pro- 
nounced deals  with  this  matter,  and  is 
sufficiently  explicit.  Should  an  amend- 
ment be  made,  to  the  effect  of  adding 
to  the  charges  of  bribery,  treating,  and 
undue  influence,  any  other  illegal  or 
corrupt  practice,  the  same  particulars 
must  be  furnished  in  regard  to  it  as  in 
reference  to  those  of  bribery  and  other 
charges,  and  within  the  same  time 
before  the  trial:  and  this  amendment 
must  be  lodged  within  four  days  from 
the  date  of  this  order. 

The  interlocutor  pronounced  was  as 
follows : — 

*'  Having  considered  the  note  for  the 
respondents,  and  heard  counsel  for  the 
parties,  refuse  the  prayer  for  the  dis- 
missal of  the  petition  in  so  far  as  re- 
gards the  averment  in  article  four  of 
bribery,  treating,  and  undue  influence, 
under  the  declaration  that,  not  less  than 
three  days  before  the  day  fixed  for  the 
trial,  the  petitioner  shall  lodge  with  the 
principal  clerk,  and  serve  upon  the  re- 
spondent, a  written  statement  setting' 
forth  articulately  the  names  and  desig- 
nations of  the  person  or  persons  alleged 
to  have  been  bribed,  treated,  and  un- 
duly influenced  by  the  respondent  and 
his  agents,  and  by  others  on  his  behalf, 
with  such  particulars  as  to  the  said 
alleged  acts  as  shall  aiford  to  the  re- 


spondent fair  information  in  lefcreDoe 
thereto;  and  that  no  evidence  shall 
be  received  at  the  trial  except  as  to 
matters  within  said  written  statement, 
and  tending  to  support  the  same,  with- 
out the  leave  of  the  Court  or  a  judge, 
and  upon  such  conditions  as  to  the 
postponement  of  the  trial,  payment  of 
costs,  and  otherwise,  as  may  be  ordered 
And  inasmuch  as  article  4  of  the  peti- 
tion, and  also  article  3,  contain  allega- 
tions in  general  terms  of  'corrupt 
practices  having  generally  prevailed,' 
and  of  'extensive  and  elaborate  or- 
ganization,* and  *  undue  influence  to  a 
large  extent,'  appoint  the  petitioner  to 
state  within  four  days  of  the  date  of 
this  order  what  illegal  acts  and  corrupt 
practices  are  thereby  intended  to  he 
charged,  distinct  from  the  bribeiy,  treat- 
ing, and  undue  influence  charged  in 
article  4,  against  the  respondent,  his 
agents,  and  others  on  his  behalf.** 

The  respondent's  counsel  suggesting 
that  the  petitioner  should  also  furnish 
the  names  of  the  persons  who  were  said 
to  have  acted  as  agents  of  the  respon- 
dent in  bribing,  treating,  or  otherwise 
unduly  influencing  the  election, 

Lord  Cowan  said  he  thought  the  in- 
terlocutor ordered  all  the  information 
that  was  necessary ;  that  he  had  en- 
deavoured as  far  as  possible,  keeping  in 
view  the  difference  between  the  practice 
in  the  two  countries,  to  conform  to  tbe 
actings  of  the  English  jodges  in  these 
matters ;  that,  in  regard  to  the  sugges- 
tion of  the  respondent's  counsel,  if  any- 
thing was  done  in  the  way  of  keeping 
back  information,  whereby  the  interest 
of  the  respondent  might  be  injured,  he 
had  the  power  of  applying  to  the  Court 
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should  not  be  ordered  to  pay  the  costs  of  the  application  and  con-       ^^^ 
sequent  thereon.  Bm 

Blackburn,  J,,  at  chambers,  referred  the  matter  to  the  Court.       Convetanob 

A  motion  was  accordingly  made  in  Michaelmas  Term  last,  and 
the  Court  declined  to  grant  a  rule,  on  the  ground  that  the  affi- 
davits filed  on  behalf  of  the  complainants  failed  to  disclose  a  suf- 
ficient case  for  the  interference  of  the  Court.  (1) 

On  the  10th  of  December,  1868,  the  railway  company  took  out 
a  summons  calling  upon  the  complainants  to  shew  cause  why  they 
should  not  pay  to  the  railway  company  the  costs  occasioned  to 
them  by  the  summons  of  the  30th  of  June,  1868.  Blackburn,  J., 
after  hearing  the  parties,  and  taking  time  to  consider,  indorsed 
the  summons  as  follows : — "  In  the  event  of  a  second  application 
being  made,  and  not  succeeding,  the  costs  of  this  application  to 
be  paid  to  the  railway  company ;  otherwise,  no  order  as  to  costs." 

The  applicati'^n  for  an  injunction  was  not  renewed. 

C,  1Y.  Wood  moved  to  rescind  the  order  of  Blackburn,  J.,  and 
for  a  rule  upon  the  complainants  to  pay  the  costs  incurred  by  the 
railway  company  in  successfully  opposing  the  summons  at  chambers. 
The  Court  will  always  review  the  exercise  of  discretion  by  a 
judge  at  chambers,  in  order  to  prevent  injustice  being  done.  The 
order  in  question  makes  the  railway  company's  right  to  be  repaid 
the  costs  to  which  they  have  been  wantonly  put,  depend  upon 
something  which  the  complainants  may  or  may  not  do.  In  the 
case  of  Be  Baxendaie  and  the  London  and  South  Western  BaUway 
Company  (2),  a  rule  as  to  costs  is  distinctly  laid  down  by  this 
Court  which  ought  to  embrace  such  a  case  as  this.  It  was  there 
suggested  in  argument  that  the  railway  company  ought  to  be 
visited  with  costs  because  the  affidavits  which  they  had  filed  were 
of  an  evasive  character.  The  Court,  however,  declined  to  put  their 
decision  on  that  ground ;  and  Erie,  C.  J.,  said :  "  We  give  the  costs 
because  we  think  it  of  importance  not  to  depart  from  the  rule 


aud  shewing  that  it  was  not  fall  and  counsel  would  be  tying  up  the  hands 

fair  information,  and,  on  payment  of  of  parties  too  much, 
costs,  the  Ck>urt  oould  posipone  the         (I)  W.  N.  1868,  p.  289. 
trial ;  and  that  to  make  the  additional  (2)  12  C.  B.  (N.S.)  758,  769. 

order  asked  for  by  the   respondent's 
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18^       vfbiGbL  this  Court  has  preyiously  adopted,  that^  when  a  company 
^^        has  so  acted  as  to  make  it  proper  for  any  person  to  come  to  this 
luTiAooiiBB   Court  for  relief  under  the  statute,  that  relief  ought  to  be  obtained 
Ca        at  the  costs  of  those  whose  acts  have^  occasioned  the  application." 
If  the  railway  company  are  to  pay  costs  where  the  application 
against  them  is  successful,  surely  it  is  but  equal  justice  that  a 
party  who  makes  a  groundless  charge  against  them  should  in- 
demnify them  against  the  costs  of  defending  themselves. 

[Bylbs,  J.    Do  you  find  any  case  where,  the  costs  being  in  the 
discretion  of  the  judge  at  chambers,  and  he  haying  exercised  his 
discretion,  the  Court  has  interfered  ?] 
It  seems  that  there  is  no  such  case. 

Byles,  J.  I  am  of  opinion  that  there  should  be  no  rule.  The 
learned  judge  before  whom  the  application  was  heard  at  chambers 
no  doubt  had  power  to  grant  or  to  refuse  the  costs  in  question.  In 
the  exercise  of  his  discretion,  and  not  without  deliberation,  be 
declined  to  allow  them,  except  conditionally.  I  should  be  sony 
to  set  a  precedent,  by  a  decision  of  this  Court,  for  reviewing  the 
discretion  of  a  judge  in  such  a  matter. 

Keating,  J.  I  am  of  the  same  opinion ;  and,  further,  I  think 
my  Brother  Blackburn  rightly  exercised  his  discretion  in  the 
matter.  He  referred  the  original  application  to  the  Court;  and 
the  Court  declined  to  grant  a  rule,  the  affidavits  not  disclosing 
a  sufficient  case;  but  it  was  competent  to  the  complainants  to 
renew  their  application  upon  amended  materials.  The  only 
tribunal  which  could  under  the  circumstances  (no  second  motion 
having  been  made  to  the  Court)  deal  with  the  costs  incurred  at 
chambers,  was  the  judge  before  whom  the  summons  was  heard. 

BoviLL,  C.J.,  and  Montague  Smith,  J.,  took  no  part  in  tie 
decision. 

Bule  refused* 
,    Attorney  for  the  company :  Lewie  Crombie. 
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THE    FINANCIAL    CORPORATION.    LIMITED,   Judgment  -  Crtoitors  ;        1869 
PRICE,   JuDOMEXT  -  Debtor  ;    THE    CHINA    STEAM -SHIP   AND      Jan.  19. 
LABUAN  COAL  COMPANY,  LIMITED,  Gabkishees.  

Cijmmon  Law  Procedure  Acty  1854  (17  <fe  18  Vict  c  125),  Qamuihment  dauaes^ 
«.  60,  61 — Order  of  Court  of  Chancery  for  Payment  of  Money. 

By  1  &  2  Vict.  c.  110,  s.  18,  orders  of  Courts  of  equity  for  payment  of  money 
shall  have  tLe  effect  of  judgments  in  the  superior  Courts  of  common  law,  and  the 
persons  to  whom  such  money  shall  he  jmyahle  shall  be  deemed  judgment-creditors 
within  the  meaning  of  the  act.  By  the  Common  Law  Procedure  Act,  1854,  ss.  60, 
61,  debts  owing  by  a  third  person  (the  garnishee)  to  a  judgment-debtor  may  be 
attached  to  answer  the  judgment-debt. 

F.,  having  obtained  an  order  of  a  Court  of  equity  upon  P.  for  payment  of 
money,  sought  to  attach  a  debt  due  to  P.  from  C. : — 

Htld,  that  ss.  60,  61  of  the  Common  Law  Procedure  Act,  1854,  applied  only  to 
judgments  in  the  superior  Courts  of  common  law ;  and  the  Court  refused  an  order 
to  attach  C.'s  debt. 


One  Price  was  a  shareholder  in  the  Financial  Corporation, 
Limited.  The  company  being  in  the  course  of  winding  up  under 
the  supervision  of  the  Court  of  Chancery,  calls  were  made  by  the 
official  liquidator  upon  the  contributories,  and  amongst  them  upon 
Price,  and  an  order  of  the  Master  of  the  Rolls  was  obtained  re- 
quiring him  to  pay  the  amount.  The  China  Steam-Ship  and 
Labuan  Coal  Company,  Limited,  being  indebted  to  Price,  the 
official  liquidator  of  the  Financial  Corporation  took  out  a  summons 
before  Blackburn,  J.,  to  attach  that  debt  under  the  provisions  of 
ss.  60,  61  of  the  Common  Law  Procedure  Act,  1854,  17  &  18  Vict, 
c.  125.    The  learned  judge  referred  the  matter  to  the  Court. 

Milwardy  Q.C.,  and  J.  W.  J.  Stejphenson,  for  the  official  liquidator. 
The  order  of  the  Master  of  the  Eolls  requiring  Price  to  pay  the 
calls  has  the  same  efifect  as  a  decree  of  the  Court  of  Chancery ; 
and  the  question  is  whether  that  order  constitutes  a  judgment-debt 
within  the  meaning  of  the  Common  Law  Procedure  Act,  1854, 
88.  eo,  61.  By  8. 18  of  1  &  2  Vict.  c.  110,  it  is  enacted  that  "all 
decrees  and  orders  of  Courts  of  equity,  and  all  rules  of  Courts  of 
common  law,  &c.,  whereby  any  sum  of  money,  or  any  costs,  charges, 
or  expenses  shall  be  payable  to  any  person,  shall  have  the  effect 
of  judgments  in  the  superior  Courts  of  common  law,  and  the 

t 


15«  COUBT  OF  COMMON  PLEAS.  [L.  IL 

1869  persons  to  whom  any  snch  moneys,  or  costs,  charges,  or  expenses 
BePmob.  shall  be  payable  shall  be  deemed  judgment-creditors  within  the 
meaning  of  this  act"  And  by  force  of  ss.  60,  61  of  the  C!ommon 
Law  Procedure  Act,  1854,  a  debt  due  to  the  judgment-debtor 
may  be  attached  in  the  hands  of  the  garnishee  at  the  suit  of  the 
judgment-creditor.  The  words  of  &  61  are,  that  it  shall  be  lawful 
for  a  judge,  &c.,  "to  order  that  all  debts  owing  or  accruing  from 
such  third  person  (the  garnishee)  to  the  judgment-debtor  shall  be 
attached  to  answer  the  judgment-debt"  The  order  of  the  Master 
of  the  Bolls,  being  for  payment  of  a  fixed  sum  at  a  given  time,  is 
by  the  express  terms  of  1  &  2  Vict  c.  110,  s.  18,  to  have  **the 
eflfect  of  a  judgment  in  a  superior  Court  of  common  law,"  conse- 
quently it  must  be  a  judgment-debt  within  the  Common  Law  Pro- 
cedure Act,  1854,  8.  61. 

[BoviLL,  C.J.  If  8.  61  applies  to  a  decree  of  the  Court  of 
Chancery,  all  the  garnishment  clauses  must  equally  apply.  K  so, 
how  is  s.  63  to  be  applied  ?  That  section  enables  the  garnishee 
to  pay  the  money  into  Court.  What  authority  is  there  for  paying 
into  this  Court  money  ordered  by  the  Court  of  Chancery  to  be 
paid?] 

The  money  could,  of  course,  only  be  paid  into  the  Court  in  which 
the  garnishment  order  is  made. 

[Byles,  J.  Might  one  who  has  obtained  a  judgment  in  an 
action  in  the  Court  of  Exchequer  come  to  this  Court  for  a  garnish- 
ment order?] 

There  is  nothing  in  the  language  of  ss.  60,  61  to  prevent  his  so 
doing.  A  party  who  has  obtained  an  order  for  costs  in  an  intei^ 
pleader  issue  under  1  &  2  Wm.  4,  c.  58,  s.  7,  has  been  held  to  be 
a  judgment-creditor  within  those  sections :  Hartley  v.  ShemweH.  (1) 
It  is  true  that,  in  Stanford  v.  Robinson  (2),  it  was  held  that  a  writ 
of  execution  cannot  issue  out  of  this  Court  upon  a  decree  or  order 
of  a  Court  of  equity,  under  1  &  2  Vict  c.  110,  s.  18;  but  that  is 
because  the  party  could  have  that  which  is  tantamount  in  Chancery. 
There  are  no  means,  however,  of  attaching  &  debt  in  the  bands  of 
a  third  party  in  Chancery. 

A.  L.  Smith,  contra.     Stanford  v.  Robinson  (2)  is  an  express 
authority  to  shew  that  the  common  law  Courts  cannot  carry  into 
(I)  30  L.  J.  (Q.B.)  223.  (2)  3  M.  &  0.  407. 
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effect  decrees  or  orders  of  the  Courts  of  equity ;  and,  if  there        1869 
could  be  any  doubt  as  to  the  applicability  of  the  provisions  of  the    b«  Pbicb. 
Common  Law  Procedure  Act,  1854,  to  such  a  case  as  this,  it  is 
removed  by  s.  99,  which  enacts  that,  in  the  construction  of  that 
act,  the  word  **  Court "  shall  be  understood  to  mean  any  one  of  the 
superior  Courts  of  common  law  at  Westminster. 
The  judgment-debtor  did  not  appear. 

BoviLL,  CJ.  Under  s.  18  of  1  &  2  Vict,  c.  110,  no  doubt,  all 
decrees  and  orders  of  Courts  of  equity  for  the  payment  of  money 
or  costs  are  to  haye  the  effect  of  judgments  in  the  superior  Courts 
of  common  law.  But  the  statute,  in  s.  20,  gives  the  Court  of 
Chancery  power  to  frame  writs  of  execution  for  the  purpose  of 
enforcing  its  decrees.  And,  when  this  question  came  before  the 
Court  in  the  case  of  Stanford  v.  Robinson  (1),  it  was  held  that  a 
writ  of  execution  cannot  issue  out  of  a  Court  of  common  law  upon 
a  decree  or  order  of  a  Court  of  equity.  Ever  since  that  case  it  has 
been  held  that  such  decrees  or  orders  must  for  purposes  of  execu- 
tion be  enforced  in  Chancery.  Nothwithstanding  there  is  no 
power  in  the  Court  of  Chancery  to  attach  a  debt  in  the  hands  of  a 
third  party,  I  think  it  never  was  intended  by  the  Common  Law 
Procedure  Act,  1854,  to  enable  the  Courts  of  common  law  to  give 
effect  to  its  decrees  in  that  way.  The  60th  and  61st  sections 
clearly  refer  to  judgments  in  the  superior  Courts  of  common  law 
only.  And  the  interpretation  clause,  s.  99,  puts  the  matter  beyond 
doubt. 

Byles,  J.  I  am  of  the  same  opinion.  The  remedy  by  attach- 
ments of  debts  in  the  hands  of  third  persons  did  not  exist  at  the 
time  of  the  passing  of  1  &  2  Vict  c.  110,  and  therefore  oould 
not  have  been  contemplated  by  s.  18.  The  Court  mentioned  in 
8.  60  of  the  Common  Law  Procedure  Act,  1854,  is  the  Court  in 
which  the  judgment  was  obtained. 

Keating,  J.  I  am  of  the  same  opinion.  The  circumstance 
that  this  particular  remedy  does  not  exist  in  Chancery,  makes  it 
conclusive  to  my  mind  that  the  Common  Law  Procedure  Act, 
1854,  was  not  intended  to  apply  to  it. 

(1)  3  M.  &  G.  407. 
t 
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1869        during  her  life,  if  she  shall  so  long  continue  my  widow  and  un- 
"cbopton     married ;  and,  after  her  decease  or  second  marriage,  which  shall 
Da^.      ^^  happen,  then,  as  to  the  dwelling-house  and  premises  No.  4 
Hillsborough  Terrace,  with  all  the  furniture  and  effects  therein, 
upon  trust  to  conyey  and  assign  the  same  to  my  daughter  Eliza- 
beth Annie  Martin,  her  heirs  and  assigns  for  oyer ;  and,  as  to  the 
dwelling-house  and  premises  No.  9  Montpelier  Terrace,  upon  tnis-t 
to  convey  and  assure  the  same  to  my  daughter  Caroline  Sogers 
Martin,  her  heirs  and  assigns  for  eyer;  and,  as  to  the  dwelling- 
house  and  premises  No.  9  Coronation  Terrace,  and  the  furnitnre 
therein,  upon  trust  to  apply  the  rents  for  the  advancement  and 
benefit  of  my  grand-daughter  Mary  Annie  Clarke  until  she  attains 
the  age  of  twenty-one  years ;  but,  in  case  my  said  grand-daughter 
should  die  under  that  age,  then  I  devise  the  said  dwelling-house 
and  furniture  to  my  daughters  Elizabeth  Annie  Martin  and  Caro- 
line Bogers  Martin,  their  heirs  and  assigns,  as  tenants  in  common; 
and  I  hereby  declare  that  the  said  trustees  or  trustee  shall  after 
the  decease  or  second  marriage  of  my  said  wife,  and  during  the 
minority  of  my  said  children,  apply  the  whole  or  such  part  as  they 
or  he  shall  think  fit  of  the  rents  to  which  my  children  Elizabeth 
Annie  Martin  and  Caroline  Bogers  Martin  shall  for  the  time  being 
be  presumptively  entitled  under  the  trusts  hereinbefore  declared, 
for  or  towards  the  maintenance  or  education  of  such  children 
respectively,  either  directly  or  to  her  guardian  respectively,  with- 
out seeing  to  the  application  thereof  or  requiring  any  account  of 
the  same,  and  shall  accumulate  the  residue,  if  any,  thereof.**   [Then 
followed  provisions  that  the  receipts  of  the  trustees  should  be  suf- 
ficient discharges,  and  for  the  appointment  of  new  trustees,  the 
indemnity  of  the  trustees  against  involuntary  losses,  and  the  reim- 
bursement of  their  necessary  expenses.]     "  And  I  appoint  my  said 
w  ife  and  the  said  Henry  Day  and  Bobert  Henry  Moon  guardians 
of  my  infant  children  and  grandchild  Mary  Annie  Clarke ;  and  I 
appoint  my  son  Henry  Martin  and  my  daughters  Mary  Clarke  and 
Annie  Cropton  executor  and  executrixes  of  this  my  will,  to  whom 
I  bequeath  all  the  residue  of  my  real  and  personal  estate  of  what- 
ever kind  or  description  and  not  hereinbefore  specifically  be- 
queathed, as  tenants  in  common,  but  so  that  the  shares  of  mj 
said  daughters  Mary  Clarke  and  Annie  Cropton  shall  be  for  their 


V. 

Davies. 
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separate  use^  and  shall  not  be  subject  or  liable  to  the  debts  or        i860 
engagements  of  their  present  or  any  future  husbands;  but  the     qbovtos 
residue  as  aforesaid  shall  be  subject  to  the  payment  of  my  debts, 
legacies,  and  funeral  and  testamentary  expenses,  and  also  to  Die 
payment  of  25Z.  10«.  yearly  to  Mrs.  Seal  during  her  life." 

2.  The  Mary  Annie  Clarke  mentioned  in  the  will  is  the  defendant 
Mary  Annie  Davies.  She  attained  the  age  of  twenty-one  years 
before  the  commencement  of  this  suit,  and  is  liying,  and  married 
to  the  defendant  Robert  Davies. 

3.  The  Henry  Martin  mentioned  in  the  will  is  dead.  The  Mary 
Clarke  and  Annie  Cropton,  mentioned  in  the  will,  and  Thomas 
Cropton,  the  husband  of  the  latter,  are  the  plaintiffs  in  this  ac- 
tion; and  any  interest  that  Henry  Martin  would  hare  had  in 
No.  4  Coronation  Terrace,  had  he  been  living,  has  passed  to  the 
plaintiffs. 

4.  The  widow  of  the  testator  died  in  the  month  of  March,  1867. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  plain- 
tiffs or  the  defendants  were  under  the  will  above  set  forth  entitled 
to  the  premises  No.  4  Coronation  Terrace,  Ilfraoombe,  aforesaid. 

Seymour,  Q.O.  {Beresford  with  him),  for  the  plaintiffs.  The 
question  is  whether  the  testator's  grand -daughter  Mary  Annie 
Clarke  takes  under  the  will  by  necessary  implication  an  estate  in 
fee  in  the  house  No.  4  Coronation  Terrace.  In  the  devises  both 
before  and  subsequent  to  the  devise  to  her,  the  testator  uses  lan- 
guage which  shews  that  he  well  understood  how  to  give  a  fee- 
simple  where  it  was  his  intention  to  do  so.  As  to  two  of  the 
houses,  the  trust  is  ''to  convey  and  assure  the  same"  to  his  two 
daughters  respectively,  their  "  heirs  and  assigns  for  ever :"  but^  as 
to  the  house  in  question,  it  is,  "  to  apply  the  rents  for  the  advance- 
ment and  benefit  of  my  grand-daughter  Mary  Annie  Clarke  until 
she  attains  the  age  of  twenty-one  years,"  with  a  gift  over  in  case 
she  should  die  under  that  age :  and  the  residue  of  the  testator's 
real  and  personal  estate  is  bequeathed  to  his  son  and  his  two 
<)aughters  as  tenants  in  common.  Upon  the  plain  and  unam- 
biguous terms  of  the  will,  the  rents  and  profits  are  to  be  applied 
to  the  maintenance  of  the  grand-daughter  until  she  shall  attain 
the  age  of  twenty-one ;  and  the  Court  will  not  construe  them  so  as 
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1869  to  oonyey  a  fee»  unless  compelled  by  necessary  implication  to  do 
OBosfTog  SO9 — more  especially  as  the  will  contains  a  residuary  devise.  The 
Dattk      Co^"*  called  on 

Braum,  Q.a  (B.  E.  Tum&r  with  him),  for  the  defendants.  The 
only  sensible  construction  of  this  will  is,  that  it  gives  Mary  Annie 
Clarke  (nowDavies)  an  estate  in  fee,  by  implication,  on  her  attain- 
ing the  age  of  twenty-one.  It  is  incredible  to  suppose  that  the 
testator  intended  to  provide  for  the  maintenance  of  his  grand- 
daughter until  she  should  attain  the  age  of  twenty-one,  and  then 
to  leave  her  destitute.  The  necessary  implication  from  the  whole 
of  the  will  is,  that  he  meant  the  estate  to  go  over  in  the  event  of 
the  grand-daughter  dying  under  twenty-one,  and  in  that  event 
only.  There  are  several  decisions  upon  devises  some  of  which 
very  closely  resemble,  and  some  which  are  altogether  undistinguish- 
able  from,  the  devise  in  question.  In  Netdand  v.  Shephard  (1),  the 
testator,  after  the  devise  of  several  parts  of  his  real  and  personal 
estate  to  several  persons,  devised  the  interest  and  produce  of  the 
surplus  of  his  real  and  personal  estate  to  his  grandchildren  until 
their  age  of  twenty-one:  and  Lord  Macclesfield,  C,  said:  ''The 
intention  is  most  plain,  that  the  grandchildren  should  have  the 
surplus  both  of  the  real  and  personal  estate  after  their  age  of 
twenty-one.  .  .  •  Can  it  be  imagined  that  the  testator  would 
shew  a  concern  for  his  grandchildren  when  they  did  not  want  it, 
and  leave  off  that  care  at  the  only  time  when  they  could  be  sup- 
posed to  stand  in  need  of  it,  viz.  as  soon  as  they  should  come 
of  age  and  be  marriageable?"  In  Peat  v.  PotoeU (2)y  a  devise 
of  the  residue  of  real  and  personal  estate  to  executors  for  A. 
**  till  he  attain  twenty-one,  and  then  the  trust  to  cease,"  was 
held  to  give  the  whole  beneficial  estate  to  A.  Lord  Keeper  Henley 
said  that  '^  it  was  the  same  as  if  the  testator  had  said  *  1  give  the 
estate  to  trustees,  in  trust  for  A.  till  he  attain  twenty-one,  and  then 
to  A.  and  his  heirs,'  and  that  Newland  v.  Shephard  (1)  was  a  much 
stronger  case."  In  Tomkins  v.  Tomkins  (3),  where  the  devise  was 
to  the  testator's  brother,  ''in  trust  for  his  eldest  son  B.  till  he 
should  attain  twenty-one  years;  and,  if  he  should  die  before 
twenty-one,"  then  a  devise  over, — the  Court  held  the  age  of 

(1)  2  P.  Wma.  194, 195.  (3)  Cited  in  Opodtitle  d.  Bayward 

(2)  Ambl.  887 ;  1  Eden,  479.  v.  Whiihy,  1  Burr,  234. 
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twenty-one  to  be  no  limitation  of  B.'s  interest,  but  only  a  limita-       1869 
tion  of  the  trust  during  his  minority,  and  that  B.  took  the  whole     gbopiov 
by  implication.    In  Ghodright  d.  Eoskina  v.  Hoskins  (1),  the  testator     jyJiigi^ 
devised  leaseholds  *^  to  my  son  Bichard  until  his  son  Thomas  shall 
attain  his  age  of  twenty-one  years,  and  no  longer ;  but>  in  case  the 
said  Thomas  shall  die  in  minority/'  then  to  John  or  Eichard  (sons 
of  the  testator's  son  Bichard)  or  either  of  them  surviving  or  attain- 
ing their  age  of  twenty-one  years  as  aforesaid ;  "  and  I  desire  the 
said  premises  may  be  quitted  and  delivered  up  as  aforesaid  by  my 
said  son  Bichard  accordingly :"  and  it  was  held  that  Thomas  on 
attaining  twenty-one  took  the  estate  by  necessary  implication, 

[Brett,  J.  Were  Peai  v.  Powell  (2)  and  Tamkins  v.  Tamkins  (3) 
cited  in  that  case  ?] 

No.  The  cases  cited  were  Boe  d.  Bendals  v.  Summerset  (4)  and 
Bcberts  v.  Bdberta.  (5)  In  the  first  of  these  the  devise  was  as  fol- 
lows : — '*  I  give  to  my  daughter  Mary,  after  the  decease  of  my 
daughter  Betty,  my  house,  &c.,  during  the  life  of  John  Bendale ;" 
and  Willes  and  Blackstone,  J  J.,  held  that  '^  Betty  took  an  estate 
for  life  by  implication ;  and  that  a  strong  probable  implication  was 
sufficient;  it  needs  not  be  a  necessary  implication."  In  Gardiner 
V.  Stevens  (6),  a  bequest  of  leaseholds  in  trust  for  two  persons  until 
one  of  them  should  attain  twenty-five,  and,  if  such  one  should  die 
under  twenty-five,  then  over,  was  held  to  be  an  absolute  gift,  sub- 
ject to  the  gift  over  on  death  under  twenty-five,  Vice-Chancellor 
Wood,  in  giving  judgment,  said  that  there  was  considerable  autho- 
rity (7)  for  holding  that  the  first  gift  vested ;  and  that,  "  where 
there  was  a  gift  over  in  the  event  of  the  first  taker  dying  under 
twenty-one,  there  was  enough  to  indicate  an  intention  in  the  first 
instance  to  dispose  of  the  whole  interest,  and  that  the  gift  over 
shoidd  take  effect  in  that  particular  event,  and  that  only."  That 
is  entirely  in  harmony  with  the  conclusion  which  Mn  Jarman 
draws  from  the  cases,  in  2  Jarman  on  Wills,  3rd  ed.  251. 

(1)  9  East,  306,  Bdbtnrts,  2  BuUtr.  123;  Newland  v. 

(2)  Ambl.  387;  1  Eden,  479.  Bhephard,  2  P.  Wms.  194;   Peat  v. 

(3)  Cited  1  Burr.  234.  PinvtU,  Ambl.  387,  1  Eden,  479 ;  At- 

(4)  5  Burr.  2608 ;  2  W.  Bl.  692.  kiMxm  v.  Paice,  1  Bro.  C.  0.  91 ;  Qoodr- 

(5)  2  Bulstr.  123.  right  d.  HoBkina  y.  BoskinB,  9  East, 

(6)  30  L.  J.  (Ch.)  199.  306 ;  Fitzheary  v.  Bonner,  2  Drew. 

(7)  The  cases  cited  were,  Boherts  v.      36. 

0  2  2 
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^^^  The  direction  that  the  residue  shall  be  subject  to  the  payment 

Oboftov  of  the  testator's  debts,  legacies^  and  funeral  expenses,  and  also  to 
Datibb.  the  payment  of  the  annuity  to  Mrs.  Seal,  plainly  shews  that  the 
house  in  question  was  not  to  form  part  of  the  residue. 

Newland  v.  Shephard  (1)  was  acted  upon  in  Peai  v.  Potc«B(2) 
and  in  Oardiner  v.  Stevens.  (3)  And  the  doctrine  of  those  cases  is 
manifestly  in  accordance  with  what  may  be  presumed  to  have  been 
the  intention  of  the  testator. 

Seymour,  Q,  C,  in  reply.  There  are  one  or  two  broad  distinctions 
between  this  case  and  those  which  are  relied  on  to  support  the 
defendant's  construction.  This  is  not  a  case  in  which  an  estate 
is  in  a  given  event  to  be  enlarged  into  a  fee  by  implication ;  the 
trust  is  "to  apply  the  rents  for  the  advancement  and  benefit  of  my 
grand-daughter  Mary  Annie  Clarke  until  she  attains  the  age  of 
twenty-one  years,"  and  then  the  testator  goes  on  to  provide  what 
shall  happen  in  the  event  of  her  dying  under  that  age,  leaving  the 
alternative  event  of  her  surviving  altogether  unprovided  for.  The 
defendants'  argument  rests  mainly  upon  Newland  v,  Shephard  (1), 
and  Peai  v.  Powell  (2),  which  latter  case  was  decided  solely  upon 
the  authority  of  the  former.  Both,  therefore,  must  be  taken  sub- 
ject to  the  observation  of  Lord  Hardwicke  in  Fonnereau  v.  Fon- 
nereau  (4),  that  "he  saw  no  reason  to  approve  of  Netdand  v. 
Shephard'*  (1),  as  well  as  to  the  disapproval  of  Mr.  Jannan, 
vol.  2,  3rd  ed.  p.  253.  Besides,  in  Newland  v.  Shephard  (1),  there 
was  no  residuary  devise;  and  the  decision  was  based  in  great 
measure  upon  the  assumption  that  the  word  "produce'*  was  con- 
tained in  the  will,  though,  according  to  Mr.  Cox's  note  in  the 
6th  ed.  of  P.  Wms,  that  word  does  not  occur  in  the  cases  stated 
in  Beg.  Lib.  B.  1723,  fo.  88.  The  words  of  the  devise  in  Tomiins 
V.  Tomkins  (5)  materially  differ  from  those  in  the  present  case ; 
and  it  does  not  appear  that  there  was  any  residuary  devise  in 
that  case  or  in  Gardiner  v.  Stevens.  (3)  In  Ooodright  d.  Hoskins  v. 
Hoskins  (6),  the  language  of  the  will  abundantly  warranted  the 
decision  of  the  Court.    Fitzhenry  v.  Bonner  (7)  is  in  the  plaintiffs* 

(1)  2  P,  Wms.  194.  (6)  Cited  1  Burr.  284. 

(2)  AmbL  387;  1  Eden,  479.  (G)  9  East,  306. 

(3)  30  L.  J.  (Ch.)  199.  (7)  2  Drew.  36. 

(4)  8  Atk.  315. 
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favour.    There,  the  testator  gaye  the  residue  to  his  wife  for  her       1SS9 
and  her  son's  support,  clothing,  and  education,  until  he  should  "obottw 
attain  twenty-one ;  should  he  attain  twenty-one,  then  the  testator  ** 

gave  all  the  interest  of  his  Bank  stock  to  his  wife  for  life,  and, 
after  her  death,  he  gave  all  his  property  to  his  daughter ;  and  it 
was  held  that  the  son  did  not  take  any  estate  by  implication  on 
attaining  twenty-one ;  but  that  there  was  an  intestacy. 

[MoNTAGui:  Smith,  J.  There  is  this  apparent  inconsistency  in  the 
argument  urged  on  the  part  of  the  plaintiffs,  that,  if  Mary  Annie 
Clarke  had  died  under  the  age  of  twenty-one,  the  house  in  ques- 
tion would  have  gone  to  A.  and  B. ;  whereas,  if  she  lived  to  attain 
twenty-one,  it  would  go  to  C.  and  D.] 

Mere  incongruity  will  not  induce  the  Court  to  decide  against  a 
construction  which  is  borne  out  by  the  language  of  the  testator, 
especially  when  the  whole  will  shews  that  he  knew  how  to  convey 
a  fee  where  that  was  his  intention. 

[Brett,  J.  If  there  had  been  no  residuary  clause,  would  you 
have  said  that  there  was  an  intestacy  as  to  the  house  in  ques- 
tion?] 

The  presence  or  absence  of  a  residuary  clause  is  not  a  conclusive 
test  The  testator  may  have  had  reasons  of  his  own  for  making 
this  more  limited  provision  for  his  grand-daughter. 

Our.  adv.  vuH. 

Feb.  12.  The  judgment  of  the  Court  (Keating,  Montague  Smith, 
and  Brett,  J  J.)  was  delivered  by 

Brett,  J.  This  was  an  action  of  ejectment  brought  by  the 
plaintiffs  to  recover  possession  of  a  house  No.  4,  Coronation  Ter- 
race, Ilfracombe.  The  plaintiffs  claimed  as  residuary  devisees 
under  the  will  of  John  Martin,  deceased,  or  as  representatives  of 
hb  son  Henry  Martin,  who  was  also  his  heir-at-law.  The  defend- 
ants claimed  in  right  of  the  defendant  Mary  Annie  Davies  as 
devisee  under  the  will. 

John  Martin,  the  testator,  by  his  will,  dated  the  17th  of  February, 
1855,  after  several  bequests  to  his  wife  and  other  members  of  his 
family,  proceeded  to  devise  three  houses  (including  that  in  dis- 
pute) to  trustees,  in  trust,  as  to  the  first  two  houses,  to  receive  the 
roots  and  to  pay  the  same  to  his  wife  during  her  life  or  widowhood. 
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iSoD       persons.    Such  an  intent  cannot,  we  think,  be  presumed  from  the 

Cropton     structure  and  language  of  the  will. 

Davim.  ^^  ^^  ^^  opinion  that  the  decision  of  Vice-Chancellor  Wood  in 

Ourdiner  y.  Stevens  (1),  which  seems  to  recognize  the  doctrine  of 
the  earlier  cases,  is  in  accordance  with  our  present  judgment ;  and 
that  it  is  not  in  conflict  with  the  decision  of  Yice-Chancellor  Ein- 
dersley  in  Fiizhenry  v.  Bonner  (2),  which  seems  to  admit  that 
words  such  as  are  used  in  the  deyise  in  question  are  sufiScient  to 
pass  the  whole  interest,  if,  **  looking  to  the  language  and  to  all  the 
dispositions  of  the  will,  and  the  circumstances,  there  is  an  irresis- 
tible inference  in  favour  of  implying  such  a  gift." 

We  think  there  is  such  an  inference  in  the  present  case,  and 
therefore  give  judgment  for  the  defendants. 

Judgment  for  the  defendant. 

Attorney  for  plaintiffs :  Mason. 
Attorneys  for  defendants :  Surr  &  OrHMe. 


^^^'  5-  PEPLOW,  Appkllaut;  RICHARDSON,  RrapoNnKKT. 

Puhlic-houBe—Be/reshment  for  Travdlers  on  Sunda^-^ll  A  12  Viti.  c.  49,  $.  1. 

11  &  12  Vict.  c.  49,  8. 1,  enacts  that  no  licensed  victualler,  &c.,  shall  open  his 
honse  for  the  sale  of  wine,  spirits,  ale,  &c.,  or  sell  the  same,  on  Sunda7,«before 
half-past  twelve  o*clock  in  the  afternoon,  except  **  as  refreshment  for  travellers.** 

A.  walked  on  a  Sunday  to  a  spa  two  and  a  half  miles  distant  from  his  residence 
for  the  purpose  of  drinking  the  mineral  water  there  for  the  sake  of  his  health,  and 
was  supplied  with  ale  at  an  hotel  at  the  spa  hefore  half-past  twelve  o'clock  in  the 
afternoon : — 

A^,  that  A.  was  a  "  traveller"  within  the  exception  in  s.  1  of  11  &  12  Vict. 
c,49. 

Case  stated  under  20  &  21  Vict.  c.  43, 

At  a  petty  sessions  at  Willington,  in  the  county  of  Salop,  on  the 
8th  of  June,  1868,  an  information  was  preferred  under  11  &  12 
Vict.  c.  49,  s.  1,  against  the  appellant,  for  opening  his  public-house 
for  the  sale  of  beer  on  Sunday,  May  31st^  1868,  before  the  hour  of 
half-past  twelve,  otherwise  than  as  refreshment  for  travellers. 

(1)  30  L.  J.  (Ch.)  199.  (2)  2  Drew.  36. 
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The  appellant  is  the  keeper  of  the  Admaston  Spa  Hotel,  which,       18€9 
in  the  months  of  May,  June,  and  July,  is  frequented  on  Sunday      Peplow 
mornings  by  large  numbers  of  colliers  and  others  living  in  the  bichardsok. 
Shropshire  mineral  district  and  the  neighbourhood  for  the  purpose 
of  drinking  the  mineral  waters  which  exist  at  the  Admaston  Spa. 
A  charge  of  4d.  for  each  person  is  made,  which  entitles  him  to  as 
much  water  as  he  thinks  proper  to  drink. 

On  Sunday  morning,  the  31st  of  May,  at  half-past  seven  o'clock, 
the  premises  were  visited  by  a  police-constable,  George  WooUey, 
who  found  in  the  house  several  people  drinking  ale,  and,  amongst 
them,  Joseph  Deakin,  who  resided  at  a  distance  of  about  two 
and  a  balf  miles  from  the  Spa.  The  constable  called  the  at- 
tention of  the  appellant's  wife  (who  principally  attended  to  the 
business)  to  Deakin,  and  asked  her  if  she  knew  where  he  came 
from ;  to  which  she  replied  that  he  came  from  Oaken  Gates,  which 
was  about  five  miles  from  the  Spa.  The  constable  then  told  her 
that  Deakin  came  from  Ketley  (about  two  and  a  half  miles  from 
the  Spa) ;  that  he  knew  him  well ;  and  that  he  had  been  many 
times  before  the  magistrates  at  Willington.  Upon  this  the  appel- 
lant's wife  said  that  Deakin  should  not  have  any  more  drink.  The 
constable  then  left,  leaving  Deakin  in  the  house.  He  returned  at 
eight  o'clock,  and  found  Deakin  where  he  had  left  him ;  and  the 
servant  was  taking  him  another  pint  of  ale,  for  which  he  paid  her, 
and  she  handed  the  money  to  the  appellant's  wife,  who  put  it 
in  her  pocket. 

It  was  the  practice  of  the  appellant  to  keep  a  book,  in  which 
the  names  and  residences  of  the  parties  applying  for  refreshments 
were  entered ;  the  name  of  Deakin  was  entered  in  the  book  on 
the  day  in  question ;  and  he  was  stated  to  reside  at  Oaken  Gates. 
This  book  was  produced  to  the  constable;  and  appellant's  wife 
informed  him  that  the  address  written  in  the  book  was  that  given 
by  Deakin.  It  was  admitted  that  the  Spa  is  frequented  by  colliers 
drinking  the  water  for  the  benefit  of  their  health. 

The  magistrates  convicted  the  appellant  in  a  penalty  of  21.  and 
costs,  upon  four  grounds,  viz,  1.  That  Deakin  was  not  a  "travel- 
ler," within  the  meaning  of  the  act  of  parliament.  2.  That 
the  appellant's  wife  had  not  good  reason  to  believe,  and  did  not 
believe,  that  Deakin  was  k  traveller;  having  been  informed  by 
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1869  the  polioe-ooDstable  that  he  had  given  a  false  address,  and  that  be 
Pkplow  resided  nearer  to  the  hotel  than  that  false  address  wotild  indicate. 
Bica^iDaoH.  ^*  '^^^  *^®  appellant's  wife  having  said  that  Deakin  should  have 
no  more  drink^  she  was  of  opinion  that  he  was  not  entitled,  as  a 
traveller,  to  refreshment  4.  That  no  evidence  was  given  to  shew 
that  Deakin  was  at  the  hotel  for  any  other  purpose  except  to 
drink  ale ;  and  that  his  stay  there  was  longer  than  was  caused  by 
the  need  of  refreshment,  if  any  had  been  required. 

The  question  for  the  opinion  of  the  Court  was»  whether  the 
appellant  was  rightly  convicted. 

Lanyon^  for  the  appellant.  The  statute  under  which  this  in- 
formation was  laid  (11  &  12  Vict.  c.  49,  s.  1)  enacts  that  no 
licensed  victualler,  &c.,  shall  open  his  house  for  the  sale  of  wine, 
spirits,  beer,  &c.,  or  sell  the  same,  on  Sunday,  before  half-past 
twelve  o'clock  in  the  afternoon,  &c.,  except  as  refreshment  for 
travellers.  The  case  finds  that^  attached  to  the  appellant's  hotel  is 
a  spa,  which  is  much  frequented  by  the  inhabitants  of  the  neigh- 
bouring mining  district  for  the  purpose  of  drinking  the  waters  for 
the  benefit  of  their  health.  Some  of  these  persons  coming  from  a 
long  distance^  they  would  necessarily  require  refreshment  It 
appears  that  Deakin  resided  about  two  and  a  half  miles  from  the 
spa ;  and  the  question  is,  whether  he  falls  within  the  description 
of  a  "  traveller."  In  Taylor  v.  Humphreys  (1),  the  Court  held,  that 
a  man  who  goes  to  an  inn  a  short  distance  from  his  home  for  the 
mere  purpose  of  drinking  is  not  a  traveller  within  the  meaning  of 
the  exception  in  the  18  &  19  Vict.  c.  118,  s.  2  (2) ;  but  that  one 
who  goes  to  an  inn  for  refreshment  in  the  oouise  of  a  journey, 
whether  of  buainess  or  of  pleasure,  and  whether  on  foot  or  other* 
wise,  is  a  traveller  within  the  statute.  The  distance  the  parties 
there  had  walked  was  four  miles.  In  a  subsequent  case  of  Taylor 
V.  Humphries  (3),  also  in  this  Court,  it  was  held — upon  the  statnte 
now  in  question — that  persons  walking  from  their  residences  in  a 
town  to  enjoy  the  country  air  on  a  Sunday  morning,  and  in  the 
course  of  such  walk  resorting  to  an  inn  for  refreshment,  are 

(1)  10  C.  B.  (N.S.)  429;  30  L.  J.      (N,S.)442;  28  L.  J.  (M.C.)  12. 
(M.C.)  242.  (3)  17  0.  B.  (N,S.)  539;  34  L.  J. 

:   (2)  See  AtkitiBonY.  SeOeri,  5  C.  B.      (M.C.)  1. 
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travellers  withip  the  exception  in  s.  1,  although  the  inn  be  within       1869 
two  miles  of  their  place  of  abode^  provided  they  do  not  go  abroad      paplow 
for  the  mere  purpose  of  drinking.    In  Peaehe  v.  Gdman  (1),  it  was  RioHiUBMOK. 
held  that,  where  a  licensed  yictualler  has  opened  his  house  on 
Sunday  within  the  prohibited  hours  for  the  supply  of  refreshment 
to  travellers  arriving  at  an  adjacent  railway  station^  the  mere  fact 
that  refreshment  has  been  supplied  to  persons  residing  within  a 
mile  of  the  house,  and  who  did  not  come  by  the  train,  will  not 
justify  a  conviction  under  the  11  &  12  Vict.  c.  49,  s,  1. 
The  respondent  did  not  appear. 

Byles,  J.  I  will  not  attempt  to  define  who  is  a  traveller  within 
the  meaning  of  the  enactment  in  question*  To  dispose  of  this  case, 
it  is  enough  to  say  that  the  man  Deahii^  did  not  go  to  the  Admaston 
Spa  Hotel  for  the  mere  purpose  of  drinking  ale ;  I  gather  from 
the  evidence  that  he  went  there  for  the  purpose  of  drinking  the 
mineral  water,  for  the  benefit  of  his  health,  and  that  in  the  course 
of  his  journey  in  pursuit  of  that  object,  he  was  supplied  with  some 
refreshment  by  the  appellant  I  do  not  think  that  any  ground 
was  made  out  for  a  conviction. 

Keating,  J.  I  must  own  that,  if  this  had  been  res  integra,  I 
should  have  said  that  Deakin  was  not  a  traveller ;  but,  after  the 
cases  which  have  been  decided  in  this  Court,  I  think  we  are  bound 
to  hold  him  to  come  within  the  exception  in  the  statute. 

Montague  Smith,  J.  I  am  of  opinion  that  Deakin  was  a 
traveller  within  the  meaning  of  the  act  of  parliament.  I  collect 
from  the  evidence  set  out  in  the  case  that  his  primary  object  was 
to  take  a  long  walk,  and  at  the  end  of  it  to  drink  the  mineral 
^ater,  and  that  he  afterwards  went  into  the  hotel  for  rest  and 
refreshment  He  had  walked  two  miles  and  a  half  to  get  there, 
and  he  had  to  walk  home.  I  see  nothing  in  the  facts  which  can 
reasonably  be  held  to  deprive  him  of  the  character  and  rights  of  a 
traveller.  If  I  could  have  been  satisfied  that  he  went  to  the 
Admaston  Spa  Hotel  for  the  mere  purpose  of  tippling,  I  should 
have  felt  disposed  to  support  the  decision  of  the  magistrates.    But 

(1)  Law  Rep,  1  C.  P.  324. 
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1869        I  cannot  come  to  that  conclusion.    The  present  case  nearly  re- 

PfiPLow     sembles  the  case  last  cited,  Peache  v.  Colman.  (1)     The  primarr 

object  of  the  party  in  each  was  not  tippling ;  but,  the  parties  being 

absent  from  home  for  a  lawful  purpose,  the  refreshment  they  took 

was  merely  ancillary  to  that  purpose. 

Conviction  quashed. 

Attorney  for  appellant :  F.  W.  Blake,  for  SmaUwood,  Newport. 


V. 
BlCiIAHDS0!7. 


Feb.  12.  DAVIS,  Appbllant;  SORACE,  Rkspondkht. 

PuUMMUMe — Evidence — Onue  of  Proof^Befreshment  for  Travelers  on  Sunday 
— 2  <«?  3  Vict.  c.  47,  «.  42—11  <k  12  Via.  c.  43,  «.  14. 

By  2  &  3  Vict.  c.  47,  s.  42,  no  licensed  victualler  shall  open  his  house  for  tfa« 
fiale  of  wine,  spirits,  &a^  on  Sundays  *'  hefore  the  hour  of  one  in  the  aftemuoa 
except  refreshment  for  travellers." 

By  11  &  12  Vict.  c.  43,  s.  14,  if  a  complaint  hefore  justices  "  shall  negative  any 
exemption,  exception,  proviso,  or  condition  in  the  statute  on  which  the  same  sh^W 
he  framed,'*  it  shall  not  he  necessary  for  the  complainant  to  prove  such  n^tire, 
hut  the  defendant  may  prove  the  afiBrmative  thereof  in  his  defence  if  he  would 
have  the  advantage  of  the  same. 

Upon  a  complaint  against  a  keeper  of  an  ale-house  under  s.  42  of  2  &  8  VieU 
c.  47,  for  keeping  his  house  open  for  the  sale  of  wine,  spirits,  &c.,  *•  before  one 
o'clock  on  Sunday  afternoon,  the  same  not  being  for  the  refreshment  of  travellers '':'- 

Edd,  following  Taylor  v.  Humphries  (17  C,  B.  (N.S.)  539 ;  34  L.  J.  (M.C.)  1), 
that  notwithstanding  s.  14  of  11  &  12  Vict.  c.  43,  the  complainant  was  boand  to 
prove  affirmatively  that  the  persons  supplied  by  the  defendant  were  not  traveliem. 

Case  stated  under  20  &  21  Vict.  c.  43. 

This  was  a  summons  against  the  appellant,  licensed  to  keep  an 
•  ale-house  known  by  the  sign  of  the  Pegasus,  in  the  parish  of  Stoke 
Newington,  in  the  county  of  Middlesex,  for  opening  the  house  for 
the  sale  of  wine,  spirits,  &c.,  before  the  hour  of  one  in  the  aft6^ 
noon,  the  same  not  being  then  for  the  refreshment  of  travellers, 
contrary  to  the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47. 

Inspector  Goble,  at  half-past  twelve  on  Sunday  afternoon, 
December  13th,  visited  the  appellant's  public-house,  and  found 
six  men  in  front  of  the  bar.  On  the  counter  there  were  three 
glasses  containing  spirits,  and  two  pint  pots  containing  malt  liquor. 
A  plate  of  bread  and  cheese  was  pat  up  in  front  of  the  bar ;  and  a 
(1)  Uw  Rep.  1  C.  P.  324. 
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large  cheese  was  behind  it;  but  no  one  appeared  to  be  eating.        1869 
The  defendant  said  that  all  the  parties  there  were  travellers.    Two  "^  datis 
of  the  six  present,  who  gave  their  names  as  *' Jones,**  said  that  they      gcaioB. 
came  from  Gun  Alley,  South wark ;  two  others  from  Hoxton,  and 
had  been  for  a  drive  in  the  country ;  and  two  of  them  made  no 
answer.     The  defendant  thereupon  said  that  the  inspector  had  no 
business  to  question  them.     Inquiries  were  subsequently  made  as 
to  the  persons  who  said  they  resided  in  Gun  Alley ;  and  no  such 
persons  could  be  found  living  there.    There  was  no  evidence  before 
the  magistrate  as  to  whether  the  appellant  did  or  did  not  know  of 
the  misrepresentation  as  to  the  residence  of  the  men  Jones.    There 
was  a  vehicle  outside  the  public-house. 

Between  the  hours  of  nine  and  one  on  that  same  morning,  about 
one  hundred  and  sixty  persons  entered  the  public-house.  The 
defendant  and  his  potman  were  standing  outside,  and  spoke  to  some 
of  the  persons  who  came  up,  and  several  went  away.  None  of  the 
persons  who  entered  the  house  were  known  to  the  inspector.  A 
large  number  of  people  come  inta  the  neighbourhood  on  Sundays, 
who  do  not  come  on  other  days. 
The  appellant  called  no  witnesses. 

The  appellant  contended  that  the  burden  of  proof  that  the 
parties  were  not  travellers  lay  upon  the  complainant ;  and,  on  the 
other  side,  it  was  argued  that  the  appellant  was  bound  to  shew 
that  they  were  travellers.  The  magistrate  decided  that  the  onus 
of  proof  was  upon  the  appellant  under  s.  14  of  11  &  12  Vict  c.  43 ; 
and  that  there  was  not  evidence  to  satisfy  him  that  the  persons 
who  entered  the  house  were  bon&  fide  travellers;  that  the  de-  . 
fendant  did  unlawfully  open  his  house  for  the  sale  of  spirits  and 
beer  before  the  hour  of  one  o'clock  in  the  afternoon  on  the  day 
named ;  and  he  convicted  the  appellant,  and  adjudged  him  to  pay 
a  penalty  of  1«.  and  2«.  costa 

The  question  for  the  opinion  of  the  Court  was,  whetlier  the  com- 
plainant was  bound  to  prove  affirmatively  that  the  persons  in 
question  were  not  travellers.  If  the  Court  should  be  of  opinion  in 
the  affirmative^  the  conviction  was  to  be  quashed. 

Quain,  Q.O.,  for  the  appellant.  The  conviction  in  this  case 
is  upon  8.  42  of  the  Metropolitan  Police  Act,  2  &  3  Vict.  c.  47, 
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which  enacts  that  ''no  licensed  yictnaller  or  other  person  shall 
Datib  open  his  house  within  the  metropolitan  police-district  for  the  sale 
SoR^cE.  ^^  wine,  spirits,  Ac.,  on  Sundays,  Christmas  Day,  or  Good  Fri- 
day, before  the  hour  of  one  in  the  afternoon,  except  refreshment 
for  travellers ;"  and  the  question  is,  upon  whom  lies  the  onus  of 
proof.  Taylor  y.  Eumphries  (1),  where  a  question  similar  to  that 
in  the  present  case  arose  upon  the  11  &  12  Vict.  c.  49,  s.  1,  dis- 
poses of  this.  The  counsel  for  the  respondent  in  that  case  referred  to 
8. 14  of  Jervis's  Summary  Convictions  Act  (2),  and  contended  that 
the  burthen  of  establishing  the  exception  of  refreshment  for  traTel- 
lers  was  cast  upon  the  accused.  It  was  held  however  ^  that,  as  the 
exception  of  refreshment  to  a  traveller  is  contained  in  the  clause 
creating  the  prohibition,  the  burthen  of  proving  that  the  prohibi- 
tion has  been  infringed,  and  that  the  case  is  not  within  the  excep- 
tion, is  cast  on  the  informer :  Bex  v.  Pratten  (3),  OiU  v.  Scrivens  (4), 
and  that,  if  the  publican  believed,  and  had  reason  to  believe,  when 
he  supplied  the  drink,  that  he  was  supplying  refreshment  to  a 
traveller,  he  ought  not  to  be  copivicted,"  It  is  impossible  to  dis- 
tinguish that  case  from  the  present. 

F.  M.  White,  for  the  respondent.  But  for  11  &  12  Vict  c  43, 
s.  14,  it  would  no  doubt  have  been  incumbent  on  the  com- 
plainant to  negative  the  exception  :  Atkinson  v.  Sellers  (5) ;  Taylor 
V.  Humphreys.  (6)  The  later  case  of  Taylor  v.  Humphries  (1), 
however,  seems  to  have  decided  that  this  section  does  not  alt^r 
the  law  in  this  respect,  but,  according  to  the  report  in  the  Law 
Journal,  the  section  does  not  appear  to  have  been  referred  to ;  and 
the  Lord  Chief  Justice  does  not  allude  to  it  in  the  considered  and 
probably  written  judgment  of  the  Court  But  for  Taylor  v.  Bum- 
phries  (1),  it  is  perfectly  clear  that  the  magistrate  in  this  case 
would  have  called  upon  the  defendant  to  shew  that  he  was  within 

(1)  17  C.  B.  (N.S.)  539 ;  34  L.  J.      negative,  but  the  defendant  may  prove 
M.C.)  1.  the  affirmative  thereof  in  his  defence,  if 

(2)  1 1  &  12  Vict.  c.  43, 8. 1 4,  provides  he  would  have  advantage  of  the  same." 
that,  if  the  information  or  complaint  in         (3)  6  T.  R.  559. 

any  case  before  justices  '^  shall  negative  (4)  7  T.  B.  27. 

any  exemption,  exception,  proviso,  or  (5)  5  C.  B.  (N.S.)  442 ;  28  L.  J« 

condition  in  the  statute  on  which  the  (M.C.)  12. 

same  shall  be  framed,  it  shall  not  be  (6)  10  C.  B.  (N.S.)  429;  30  L  J- 

necessary  for  the  prosecutor  or  com-  (M.C.)  242. 

plainant  in  that  behalf  to  prove  such 
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the  exception :  Paley  on  Convictions,  5th  ed.  p.  124.    To  uphold 

Taylor  y.  Sumphrtes  (1)  will  operate  as  a  repeal  of  the  proviso       dayib 

in  s.  14  of  11  &  12  Vict  c  43.  gj;^^ 

Keating,  J.    I  am  unable  to  distinguish  this  case  from  Taylor 
V.  ffumphries.  (1)    It  has  been  strongly  pressed  upon  us,  tbat^  in- 
asmuch as  the  report  of  that  case  in  the  Law  Journal  makes  no 
mention  of  s.  14  of  the  11  &  12  Vict  c.  43,  and  the  Lord  Chief 
Justice  does  not  allude  to  it  in  his  judgment,  we  ought  to  assume 
that  the  attention  of  the  Court  was  not  called  to  it,  and  there- 
fore we  ought  not  to  hold  ourselves  bound  by  that  decision. 
Looking,  however,  at  the  report  in  17  C,  B.,  New  Series,  we  can 
entertain  no  doubt  that  that  proviso  was  distinctly  brought  to  the 
attention  of  the  Court,  and  was  present  to  the  mind  of  the  Chief 
Justice  when  he  prepared  the  judgment.  Not  only  was  the  statute 
referred  to,  but  a  case  of  Tennant  v.  Cumberland  (2),  where  it  was 
held  that  the  burthen  of  proof  lay  upon  the  inkeeper,  was  cited. 
Taylor  v.  Humphries  (1),  therefore,  must  bind  us,  unless  we  can 
see  clearly  that  it  proceeded  upon  a  mistake.    I  agree  with  Mr. 
White  as  to  the  serious  consequences  which  may  ensue  from  our 
pronouncing  a  decision  which  may  have  the  effect  of  repealing  the 
proviso  in  question.    The  Court  has  no  intention  to  do  so  upon 
the  present  occasion ;  neither  did  Erie,  C.  J.,  in  Taylor  v.  Hum- 
phries (1),  intend  to  do  anything  of  the  kind.      All  the  Court 
there  intended  to  decide  was,  that,  under  the  peculiar  words  of  the 
statute  then  under  consideration,  that  which  appeared  to  be  an 
exception  was  in  truth  not  an  *'  exemption,  exception,  proviso,  or 
condition,"  within  the  proviso  in  s.  14  of  Jervis's  Act^  11  &  12 
Vict  a  43.    And  I  think  a  contrary  decision  would  cast  upon  the 
innkeeper  an  intolerable  burthen ;  for,  he  would  then  be  precluded 
from  supplying  refreshment  to  any  person  whom  he  did  not  per- 
sonally know.    Under  these  circumstances,  I  think  it  right  to  ad^ 
here  to  the  decision  in  Taylor  v.  Humphries.  (1) 

Montague  Smith,  J.     I  also  think  we  must  hold  ourselves 
bound  by  the  decision  of  this  Court  in  Taylor  v.  Humphries.  (1) 

(1)  17  C.  B.  (N.S.)  539 ;  34  L.  J.  (M.C.)  1. 
(2)  23  Just,  of  Peace,  61. 
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1869       It  is  a  decision  which  is  entitled  to  great  weight.      The  Court 
Dayib       took  time  for  deliberation ;  and  Erie,  C.  J.,  seems  to  have  bestowed 
ScRAc-B.      ™^^*^  attention  upon  the  act  of  parliament.    Still,  it  is  an  autho- 
rity upon  this  act,  and  upon  this   act  only,  and    in   the  con- 
struction of  the  act  there  is  undoubtedly  some  difficulty.    The 
Court,  in  dealing  with  the  question,  considered  the  state  of  the 
common  law  as  to  the  liability  of  an  innkeeper,  as  well  as  the  par- 
ticular language  of  the  statute.     The  innkeeper  is  under  an  obli- 
gation to  supply  refreshments  to  all  persons  who  come  to  the  inn 
as  travellers.    This  statute,  the  object  of  which  was  to  close  public- 
houses  within  certain  hours  on  the  Sunday,  leaves  the  innkeeper 
open  to  his  common  law  liability  for  refusing  to  supply  refresh- 
ment to  a  traveller.    He  is  bound  to  receive  travellers  and  to 
supply  them  with  refreshment ;  and  he  is  rendered  liable  to  conse- 
quences which  are  highly  penal  if  he  opens  his  door  to  persons 
who  are  not  travellers.     All  he  can  do  is  to  do  his  best  to  satisfy 
himself  whether  the  persons  presenting  themselves  are  or  are  not 
travellers.     The  substance  of  the  enactment  is,  that  he  must  close 
his  house  during  the  prohibited  hours  on  Sunday  to  all  but  tra- 
vellers.   The  Court  in  Taylor  v.  Humphries  (1)  evidently  thonglit 
that,  though  the  refreshment  for  travellers  was  in  form  an  excep- 
tion, the  substance  of  the  enactment  was  as  I  have  suggested.    The 
proviso  in  s.  14  of  11  &  12  Vict,  c  43,  was  pointedly  brought  to 
the  attention  of  the  Court ;  and,  after  time  taken  to  consider,  they 
held  that  it  lay  upon  the  informer  to  shew  that  the  persons  sup- 
plied with  refreshments  were  not  travellers.  Whether  that  decision 
be  well  founded  or  not,  I  should  feel  bound  by  it ;  but  I  think  there 
are  good  reasons  for  supporting  that  construction  of  the  statute. 

Brett,  J.  It  is  quite  imposeible  to  distinguish  this  case  from 
Taylor  v.  SumphrieB.  (1)  It  was  a  decision  upon  the  very  statute 
now  under  discussion ;  and  it  is  clear  from  the  report  in  the  Com* 
mon  Bench  that  11  &  12  Yict  c  43,  s.  14,  was  in  the  minds  of  the 
Court  at  all  events  upon  the  argument  of  that  case.  They  seem 
to  have  held  that,  though  the  word  **  except "  is  used  in  11  &  12 
Yict.  c.  49,  B.  1,  it  is  not  in  truth  an  exception  within  the  mean- 
ing of  the  proviso  in  s.  14  of  11  &  12  Vict.  c.  43,  and  that  therefore 

(1)  17  C.  B.  (N.S.)  639;  34  L.  J.  (M.C.)  1. 
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that  proyiso  had  no  application  to  the  case  in  hand.    I  think  we        1869 
must  adopt  the  same  construction  here.  Bayim 


Quain  asked  for  costs,  referring  to  Lee  v.  Strain.  (1) 

Per  Curiam.  This  is  an  appeal  against  the  decision  of  a  ma^ 
gistrate  upon  a  point  which  was  fairly  arguable ;  and,  the  costs 
being  in  our  discretion,  we  do  not  think  it  a  case  in  which  they 
ought  to  be  allowed.  (2) 

Decision  reversed. 

Attorney  for  appellant :  J,  Croft. 
Attorneys  for  respondent :  EUis  &  Ellis. 


V. 


SCOTT  V.  COUSINS*  Jan.  25. 

SCOTT  V.  INGLIS.  ~ 

Brcket — Penalty  for  acting  as  Broker  wit?u}iU  a  License — 57  Oea.  3,  e.  Ix^  s.  2-. 

By  57  Greo.  3,  c  Iz.,  8.  2,  it  is  provided  that  any  one  acting  as  broker  within  the 
dty  of  London  without  a  license  shall  be  subject  to  a  penalty  of  100^. 

A.  was  an  officer  of  a  company  formed  for  the  purpose  of  carrying  on  the  busi-^ 
ness  of  stockbroking,  and  in  the  course  of  business  bought  some  stock  for  a  customer^ 
and  signed  the  bought  and  sold  notes,  the  principals  not  seeing  one  another  and  no 
one  else  acting  as  broker  in  the  transaction.  A.  had  no  license  to  act  as  broker :  >- 

Eeld^  that  A.  was  liable  to  the  penalty. 

Thesis  were  two  actions  brought  by  the  Chamberlain  of  the 
city  of  London  for  penalties  of  100/.,  alleged  to  be  due  from  the 
defendants  under  the  provisions  of  57  Geo.  3,  c.  Ix.,  s.  2  (3),  for 
having  acted  as  brokers  within  the  city  without  being  duly  licensed. 
The  defendants  pleaded  not  guilty  by  statute  21  James  1,  c  4, 

8.4. 

(1)  28  L.  J.  (M.G.)  221.  London]  and  liberties,  not  being  ad- 

(2)  See  CasweU  y.  Cook^  12  C.  B.  mitted  in  pursuance  of  6  Anne,  c.  16, 
(N.S.)  242.  every  such  person  shall  forfeit ...  for 

(3)  67  Geo.  3,  c.  Iz.  s.  2,  enacts  that  every  such  offence  the  sum  of  lOOL,  to 
"  if  any  person  shall  take  upon  him  to  be  recovered  by  action  of  debt^  in  the 
act  as  a  broker,  or  employ,  or  cause,  name  of  the  chamberlain  of  the  said 
permit,  or  suffer  any  person  or  persons  city,  in  any  of  his  Majesty's  courts 
to  be  employed  with,  under,  or  for  him  of  record." 

to  act  as  such  within  the  said  city  [of 
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SOOTT 
V, 

Gousivs. 

SoOTT 
V, 

Ingus. 


The  cases  were  tried  before  Bovill,  C.J.,  at  the  sittings  in 
London  after  Trinity  Term,  when  it  was  proved  that  the  defend- 
ant Cousins  was  the  bookkeeper,  and  the  defendant  Inglis  the 
secretary,  of  a  company  called  the  Open  Stock  Exchange  CJom- 
pany.  Limited,  which  had  been  formed  for  the  purpose  of  carrying 
on  the  business  of  stock  and  share  agents. 

The  company  usually  bought  and  sold  stock  and  shares  by 
auction,  and  if  they  bought  or  sold  them  otherwise  for  any  of  their 
customers  they  did  so  through  the  medium  of  a  Mr.  Soilleuse,  who 
was  a  member  of  the  Stock-Exchange.  One  of  their  customers 
having  applied  to  them  to  buy  ICOOZ.  Great  Eastern  Stock,  the 
defendant  Cousins,  who  usually  superintended  the  sales  in  the  ab- 
sence of  the  manager,  bought  the  stock  of  Mr.  Soilleuse,  and  signed 
a  contract  note  in  the  following  form : — 

"  The  Open  Stock  Exchange,  Limited, 

"  5,  Lothbnry, 
"London,  E.C.,  10th  Feb.,  1868. 
"  Bought  by  order  and  for  the  account  of  William  Ainslie,  Esq., 
of  E.  Soilleuse,  for  the  28th  of  February,  lOOOZ.  Great  Eastern 
Stock,  at  30|      ....    £306    5    0 
Stamp  and  Fee  .     .     .  1  17     6 

Commission    ....  150 


£309     7     6 


"  E.  Cousins,  per  pro  manager." 

Mr.  Ainslie  subsequently  wrote  to  the  defendant  Inglis  as  the 
secretary  of  the  company,  directing  him  to  re-sell  the  shares,  and 
he  accordingly  sold  them  to  Mr.  Soilleuse,  and  signed  the  contract 
note  **  K.  W.  Inglis,  sec."  There  were  several  similar  transactions, 
in  all  which  the  contract  notes  were  signed  by  the  defendant 
Inglis  in  the  same  way ;  but  the  plaintiff  only  sought  to  enforce 
one  penalty  against  each  of  the  defendants. 

A  verdict  was  entered  for  the  plaintiff  in  each  case,  with  leave 
to  the  defendant  to  move  to  enter  the  verdict  on  the  grounds, 
first,  that  the  defendant  did  not  take  upon  himself  to  act  as  broker 
within  57  Geo.  3,  c.  Ix. ;  and  secondly,  that  the  defendant  acted 
only  as  clerk  or  servant,  and  was  not  liable  to  the  penalty  imposed 
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hj  that  statute 
of  fact 


the  Court  were  to  be  at  liberty  to  draw  mferences        1869 


Montaffne  Ghambers,  Q.G.,  having  obtained  a  rule  in  each  case 
accordingly, 

Archibald  (Oiffard,  Q.C.^  with  him),  shewed  cause.  The  ques- 
tion in  these  cases  is  the  same,  and  they  may,  therefore,  be  con- 
veniently considered  together.  The  statutes  giving  the  Corporation 
of  the  city  of  London  control  over  persons  acting  as  brokers  within 
the  city  go  back  as  far  as  13  Edw.  1,  and  are  very  stringent.  The 
statute  on  which  the  present  question  turns  is  57  Geoi  3,  c.  60, 
which  amended  6  Ann,  c.  16.  The  object  of  the  statute  is  to 
prevent  any  person  acting  as  broker,  and  that  for  the  safety  of  the 
public;  and  it  would  lead  to  constant  evasion  if  a  person  could 
protect  himself  by  saying  he  was  only  acting  for  another  person. 
The  person  who  signs  the  contract  note  acts  as  broker :  Scoit  .v. 
North  (1),  and  even  if  acting  under  another  person,  would  still  be 
acting  with  him  within  the  meaning  of  the  statute. 

[Montague  Smith,  J.  Might  not  an  ordinary  broker  act  through 
one  of  his  clerks  ?] 

No ;  the  legislature  has  treated  the  matter  as  one  of  personal 
trust,  and  though  he  might  allow  his  clerk  to  help  him,  the  clerk 
could  not  sign  the  contract  note.  The  bond  taken  by  the  brokers 
is  given  in  KenMe  v.  Atkins  (2),  and  shews  the  practice  that  has 
been  adopted  in  respect  to  licensing.  In  any  case,  the  defendants 
cannot  shelter  themselves  under  the  plea  that  they  acted  only  as 
agents,  because  they  knew  that  they  were  not  acting  under  any 
person  who  could  properly  give  them  any  authority  to  do  the  busi- 
ness of  a  broker. 

Montafftie  Chambers,  Q,G.  {Hansel  Jones  with  him),  in  support  of 
the  rule.  The  question  turns  simply  on  the  meaning  of  57  Geo.  3, 
c.  Ix.,  8.  2,  that  section  imposes  the  penalty  upon  a  person  employ- 
ing another  to  act  as  broker,  but  was  not  intended  to  render  the  ser- 
vant himself  liable ;  the  liability  of  the  master  is  a  suflBcient  pro- 
tection for  the  public.  Here  the  company  may  be  liable,  but  the 
defendants  are  not. 


SOOTT 
V. 

Cousins. 
Scott 

V. 
iNOLia. 


(1)  Law  Rep.  2  C.  P.  270. 


(2)  Holt,  N.  P.  Rep.  427- 
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1869  Bovnx,  C.J.    In  each  of  these  cases  there  was  a  contract  for 

g^^Q^       the  purchase  or  sale  of  some  stock,  and  the  contract  was  arranged 
*•  by  a  third  party  without  any  personal  interview  between  the  prin- 

Q^j^yj^  cipals ;  the  person  who  thus  inter?ened  between  the  principals,  Mr. 
Ainslie  and  Mr.  Soilleuse  was,  in  the  first  case,  the  defendant  Cousins; 
he  was  the  sole  person  through  whom  the  contract  was  made,  and 
when  the  terms  of  the  bargain  were  settled,  he  signed  the  contract 
which  was  to  bind  the  principals  in  his  own  name,  with  the  addition 
of  the  words  *'  pro  manner.'*  It  appeared  that  the  company  usually 
acted  through  its  manager,  but  that  when  he  was  absent  Cousins 
used  frequently  to  act  for  him,  as  he  did  in  this  case.  Cousins 
was  not  the  servant  to  the  manager,  but  acted  on  behalf  of  the 
company,  to  whom  the  profits  belonged ;  and  there  was,  therefore, 
no  person,  who  was  a  broker,  as  whose  servant  Cousins  can  have 
acted,  even  if  that  would  be  a  sufficient  compliance  with  the  pro?i- 
sions  of  the  act 

The  company  could  not  act  as  a  broker  itself,  and  it  appears 
to  me  that  it  employed  Cousins  to  act  as  such,  and  that  tbe 
case,  th^^fore>  falls  distinctly  within  the  act,  and  that  the  verdict 
against  Cousins  must  stand.  In  the  case  of  Inglis  the  two  parties 
entered  into  a  conti-act  which  was  for  the  resale  of  the  shares 
through  him,  and  he  signed  the  contract  note.  It  seems  to  me 
that  this  case  is  similar  to  the  former,  and  that  Inglis,  though  per- 
forming his  duties  to  the  company  as  secretary,  was  acting  as 
broker,  and  that  the  verdict  against  him  also  must  therefore  stand. 

Btles,  J.  I  am  of  the  same  opinion.  The  defendants  were 
acting  as  brokers,  and  there  was  no  one  above  them  as  whose  ser- 
vant they  acted,  and  who  was  a  licensed  broker.  It  is  not  neces- 
sary to  say,  and  I  express  no  opinion  whether,  if  the  derk  of  a 
broker  acts  for  him  as  a  broker  in  any  particular  transaction,  it  is 
a  breach  of  the  act ;  and  whether,  if  so,  the  clerk,  as  well  as  his 
employer,  is  liable  to  a  penalty. 

Keating,  J.  I  am  of  the  same  opinion.  These  parties  acted 
as  brokers  and  they  could  only  act  as  principals,  because  there  was 
no  one  for  whom  they  acted  who  had  or  could  have  a  license. 

Montague  Smith,  J.    I  am  of  the  same  opinion.    It  seems  to 
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me  that  the  defendants  came  within  the  description  of  brokers,  and 
there  was  no  licensed  broker  from  whom  they  can  have  received  ^scorr 
their  authority,  noy  did  they  profess  to  be  acting  on  behalf  of  any  cocwks 
one  who  was  licensed.  Scott 

Bule  discharged. 


Attorney  for  plaintiff:  T.  J.  Nelson. 
Attorney  for  defendants :  John  Tucker. 


V, 

Ikgus. 


cox  V.  THE  GREAT  EASTERN  RAILWAY  COMPANY. 

Cattle  Plague  Orders^  1867 — Construction — Cleansing  and  Disinfecting  of 
Carriages^  Jtc, — Railway  Tolls — 25  &  26  Vict,  c  ccxxiii,  b.  230. 

An  order  in  council  under  the  Cattle  Plague  Act,  11  &  12  Vict.  c.  107,  directed 
that  every  carriage,  truck,  &c.,  should  be  cleansed  and  disinfected  by  the  owoers 
in  manner  therein  pointed  out  once  in  every  twenty-four  hours  during  the  time 
ivhen  it  is  used  for  any  animal. 

S.  230  of  25  &  26  Vict.  c.  ccxxiii  authorized  the  defendants  to  charge  certain 
rates  for  the  carriage  of  goods  on  their  line,  and  also  to  "  charge  a  reasonable  sum 
for  loading,  covering,  and  unloading  of  goods  .  .  .  and  for  delivery  and  collection 
and  any  other  services  incidental  to  the  business  or  duty  of  a  carrier  .  .  .  and 
for  any  other  extraordinary  services  performed  "  by  the  defendants. 

The  plaintiflf  sent  cattle  by  the  defendants'  line : — 

Beldf  that  the  defendants  could  not  under  this  section  require  the  plaintiff  to 
pay  the  cost  properly  incurred  by  the  defendants  under  the  order  in  cleansing  the 
truck  in  which  the  cattle  were  sent,  as  the  cleansing  was  not  a  service  done  for  the 
.  plaintiff  individually  as  distinguished  from  the  rest  of  the  public. 

Appeal  from  a  County  Court 

1.  The  plaintiflf  was  a  cattle-salesman  residing  at  Ipswich.  The 
defendants  were  railway  carriers,  subject  to  the  Kailways  Clauses 
Consolidation  Act,  1845,  and  a  private  act  25  &  26  Vict.  c.  ccxxiii. 

3.  On  the  18th  of  November,  1867,  the  defendants  carried  a 
cow  from  Diss  to  Ipswich  for  the  plaintiflf,  and,  upon  its  arrival  at 
Ipswich,  gave  notice  thereof  and  of  their  charges  which  were 
58.  8d.  for  carriage,  and  la.  for  the  cleansing  of  the  truck. 

4.  By  the  regulations  of  the  Board  of  Trade,  as  set  forth  in  the 
London  Oazette  of  the  23rd  of  August,  1867,  and  by  the  Consoli- 
dated Cattle  Plague  Orders  of  the  20th  of  August,  1867,  every 
truck,  carriage,  &c.,  used  for  the  carriage  of  cattle,  should  be 
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1869       cleansed  in  a  certain  specified  manner  once  in  every  twenty-fonr 

Ootl        hours,  and  this  cleansing  should  be  done,  and  was  done,  by  the 

Gbkat      defendants ;  and  it  was  to  be  taken  that  Is,  was  a  reasonable  sum 

Eastern     to  char£:e  for  such  cleansini^. 
Railway  Co.  °  ° 

5.  The  plaintiff  refused  to  pay  the  1«.,  but  tendered  the  5s.  8d.  to 

the  defendants,  who  however  refused  it,  and  detained  and  sold  the 

cow,  under  s.  97  of  the  Kail  ways  Clauses  Consolidation  Act,  1845. 

The  plaintiff  then  commenced  this  action  to  recover  the  value 
of  the  cow. 

At  the  trial,  the  judge  of  the  county-court  directed  the  jury  to 
find  a  verdict  for  18/.,  the  value  of  the  cow ;  being  of  opinion  that 
the  defendants  were  not  entitled  to  charge  the  plaintiff  for  cleans- 
ing the  truck,  or,  if  so  entitled,  that  the  defendants  were  not 
entitled  to  detain  and  sell  the  cow  for  the  same;  and  he  gave 
leave  to  either  party  to  appeal  against  such  direction. 

The  questions  for  the  opinion  of  the  Court  were, — 1.  Whether 
the  defendants  had  a  right  to  charge  the  plaintiff  with  the  cost  of 
the  cleansing, — 2.  Whether,  the  defendants  having  a  right  to 
charge  the  plaintiff  such  cost,  they  had  a  right  to  sell  the  cow. 

Eempy  for  the  defendants.  By  s.  230  of  their  special  act,  25  & 
26  Vict.  c.  ccxxiii,  the  defendants  are  empowered  to  charge  the 
plaintiff  with  the  cost  of  cleaning  the  truck.  (1)  The  object  of 
the  Cattle  Plague  Order  was,  that  the  animals  to  be  carried  should 
be  carried  in  trucks  which  were  not  likely  to  infect  them  with  the 
prevailing  disease.  The  disinfecting  process,  which  may  be  an 
expensive  one,  was  a  matter  in  which  the  company  were  not  inte- 
rested; and  it  never  could  have  been  intended  that  the  charge 
should  be  thrown  on  tliem.    S.  97  of  the  Kail  ways  Clauses  Conso- 

(1)  25  &  26  Vict  c.  ccxxiii.  s.  230,  incidental  to  the  business  or  duty  of  ft 

enacts    "  that  for  the  conveyance  of  carrier,  where  such  services  or  any  ot 

goods,  animals,  &c.,  along  the  railway,  them  are  or  is  performed  by  the  com- 

including  the  tolls  for  the  use  of  the  pany,  and  except  a  reasonable  sum  ibr 

railway  and  waggons  or  trucks  and  warehousing  and  wharfage,  or  for  any 

locomotive  power,  and  every  expense  other  extraordinary  services  performed 

incidental  to  such  conveyance,  except  a  by  the  company  (in  respect  of  which 

reasonable  sum  for  loading,  covering,  the  company  may  make  a  reasonable 

and  unloading  of  goods  at  any  terminal  extra  charge)  **  the  company  may  charge 

station  of  such  goods,  and  for  delivery  any  rates  or  sums  not  exceeding  certain 

and  collection,  and  any  other  services  rates  or  sums  specified. 
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lidation  Act»  1845^  authorizes  the  company  to  detain  and  sell  goods 

in  default  of  payment  of  tolls.  Ck>x 

Brawny  Q.G.y  for  the  plaintiff,  was  not  called  upon.  GioLt 

EAsixBir 

Keating,  J.  I  am  of  opinion  that  the  charge  in  question  was  ^^^^^^  ^« 
not  a  charge  for  a  service  rendered  by  the  company  to  the  plain- 
tiff. The  Privy  Council  have  made  an  order  requiring  that  every 
carriage  or  truck  shall  be  cleansed  and  disinfected  once  in  every 
4;wenty-four  hours  during  the  time  when  it  is  used  for  any  animaL 
That  is  a  duty  cast  upon  the  owners  of  the  carriage  or  truck,  &c. 
It  does  not  appear  upon  the  face  of  this  case  whether  the  cleansing 
process  took  place  before  or  after  the  plaintiff's  cow  was  carried.  I 
do  not,  however,  think  that  this  is  material ;  for  in  neither  case  could 
it  be  said  to  be  a  service  done  for  the  plaintiff  individually,  as  con- 
tradistinguished from  the  rest  of  the  public.  Without  inquiring 
whether  or  not  the  company  might  have  recouped  themselves  in 
any  other  way,  it  is  enough  to  say^  that  the  charge  for  cleansing 
the  truck  was  improperly  made,  and  therefore  that  the  judgment 
^f  the  county  court  was  right. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  am  not 
jsatisfied  that  this  was  a  "service**  performed  for  the  plaintiff 
within  the  meaning  of  s.  230  of  the  company's  special  act.  If  the 
disinfecting  took  place  after  the  plaintiff's  cow  was  carried,  it 
.could  not  in  any  sense  be  a  service  rendered  to  him.  If  it  was 
done  before,  it  might  in  some  sense  be  said  to  have  been  a  service 
done  for  the  plaintiff.  But,  looking  at  the  terms  of  the  order  in 
council,  I  think  the  duty  of  cleansing  and  disinfecting  the  car- 
riages or  trucks  is  cast  upon  the  company,  and  does  not  warrant 
any  specific  charge  on  the  sender  of  the  animal  for  so  doing. 

Bbett,  J.    I  also  think  the  cleansing  and  disinfecting  is  a  duty 

imposed  upon  the  company,  and  that  the  doing  of  it  is  not  a 

service  rendered  to  any  individual  for  which  they  could  make  a 

charge. 

Judgment  affirmed^  with  coda. 

Attorney  for  plaintiff:  W.  B,  Sliaw. 
Attorneys  for  defendants :  Palieson  &  Cdbbold, 
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VILLEBOISNET  v.  TOBIN  ahd  Others. 

Interrogatories — Tendency  to  criminate — Discretion  of  the  Court. 

Interrogatories,  the  aDswers  to  which  may  criminate  the  person  interr(^te<i, 
will  not  be  allowed  under  the  Common  Law  Procedure  Act,  1854,  upon  the  com- 
mon affidavit.  Special  circimistances  must  be  shewn  which  render  them  neces- 
sary,  and  it  is  a  matter  for  the  discretion  of  the  judge  whether  tliere  is  sufficiert 
ground  for  allowing  them  to  be  put. 

Motion  to  vary  an  order  of  Martin,  B.,  at  chambers,  refusing  to 
allow  certain  interrogatories  to  be  put  to  the  defendants. 

The  action  was  by  a  shareholder  of  a  company  against  three  of 
its  directors  for  false  and  fraudulent  representations  contained  in 
a  prospectus  of  the  company,  that  2500  shares  had  been  applied 
and  paid  for,  by  which  he  had  been  led  to  take  shares  in  the 
company. 

The  following  were  the  interrogatories  sought  to  be  administered 
to  each  of  the  defendants,  of  which  Martin,  B,  allowed  the  first 
six,  but  refused  to  allow  the  remainder : — 

1.  Did  you  on  or  about  the  24th  of  April,  1867,  or  at  any  other 
and  what  time,  sign  the  memorandum  of  association  of  the  Ovens 
Gold  Quartz  Mines  Company,  Limited,  and  was  not  the  said 
memorandum  on  or  about  the  24th  of  April,  aforesaid,  registered 
in  the  office  of  the  registrar  of  joint-stock  companies  ? 

2.  Did  you  on  the  said  24th  day  of  April,  1867,  or  at  any  other 
and  what  times,  attend  any  meeting  or  meetings  of  the  promoters 
or  directors  of  the  said  Ovens  Gold  Quartz  Mines  Company, 
Limited ;  if  yea,  state  at  what  place  or  places  such  meeting  or 
meetings  were  held,  and  who  were  present  at  such  meetings? 

3.  Did  you,  at  any  and  what  time  or  times,  see  or  hear  of  any 
prospectus  or  draft,  or  proposed  prospectus,  or  of  any  paper  pur- 
porting to  be  a  prospectus  or  draft,  or  proposed  prospectus  of  the 
said  Ovens  Gold  Quartz  Mines  Company,  Limited,  and  have  jou 
any  such  prospectus  or  draft,  or  proposed  prospectus,  in  jour 
possession,  or  under  your  control  ? 

4.  Did  you,  at  any  and  what  times,  hear  or  become  aware  that 
your  name  appeared  on  any  and  which  of  such  prospectuses  or 
draft,  or  proposed  prospectuses,  or  papers,  as  one  of  the  directors 
of  such  company  ? 
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5.  Look  at  the  document  marked  "  A  "  (1),  and  say  whether  you       1869 
ever  and  when  first  saw  or  heard  of  any  such  document  or  pro-  villbbownet^ 

spectus,  and  state  whether  the  same  was  ever  and  when  first  issued      «  ^' 

ToBnr. 
by,  or  by  any  and  what  person  for  or  on  behalf  of  the  said  Ovens 

Gold  Quartz  Mines  Company,  Limited,  or  how  otherwise  ? 

6.  Were  you  ever,  or  did  you  ever,  act  as  a  director  of  the  said 
company  ? 

7.  Were  2500  shares  of  or  in  the  said  company  ever,  and  when 
first  applied  for  ? 

8.  Was  11.  per  share  paid  upon  any,  and  what  number  of  shares, 
on  or  before  the  30th  day  of  May,  1867  ? 

9.  What  is  the  total  nimiber  of  shares  which  have  been  applied 
for  in  the  said  company  ? 

10.  What  is  the  total  amount  of  money  received  by  the  said 
company  on  account  of  shares  applied  for,  and  how  much  thereof 
was  received  on  or  before  the  said  30th  day  of  May,  1867  ? 

11.  Have  any  and  what  number  of  shares  ever,  and  when,  been 
allotted  ? 

12.  Were  any  allotments  of  shares  cancelled,  and  if  yea,  how 
many,  and  of  how  many  shares,  and  when  and  to  whom  had  the 
same  been  allotted  ? 

13.  Were  any  deposits,  and  of  what  amounts,  at  any  and  what 
time  or  times,  returned  to  any  and  what  person,  and  why  ? 

14.  Were  any  certificates  of  shares  in  the  said  company  issued, 
at  any  and  what  times,  to  any  and  what  persons,  and  in  respect  of 
what  number  of  shares  ? 

15.  How  many  shares  did  you  at  any  and  what  time  apply  for 
or  hold  in  the  said  company  ? 

16.  Have  you  ever,  and  when,  paid  any  and  what  money,  in 
respect  of  any  shares  applied  for  or  held  by  you  in  the  said 
company  ? 

17  and  18.  Asking  as  to  the  books,  papers,  &c.,  under  the  control 
of  the  defendants,  or  of  the  company. 

The  motion  was  supported  by  the  following  affidavit,  made  by 

the  plaintiflTs  attorney : — 

1.  This  action  is  brought  to  recover  damages  from  the  defend- 

(1)  The  proepectns  which  contained  the  alleged  misrepresentations  for  which 
the  action- was  brought. 
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1869  ants,  who  are  named  as  three  of  the  directors  of  the  Ovens  Gold 
vtT.f.«inT«OTJ  Qnartz  Mines  Company,  Limited,  in  the  prospectus  of  the  said 
ToBiN  company  hereunto  annexed,  marked  A,  for  the  hise  and  fraudu- 
lent represei;tations  contained  in  the  said  prospectus,  that  2590 
shares  in  the  said  company  had  heen  applied  and  paid  for,  wherebv 
the  plaintiff  was  induced  to  apply  and  pay  for  200  shares  in  the 
said  company. 

2.  An  action  has  also  been  commenced  by  the  above-named 
plaintiff  against  the  said  Ovens  Gold  Quartz  Mines  Company, 
Limited,  to  recoyer  from  the  said  company  the  amount  so  paid  br 
the  said  plaintiff  for  the  said  shares,  and  in  such  action  an  order 
was  made  by  Mr.  Baron  Cleasby  on  the  14th  day  of  December, 
1868,  for  discovery  of  the  documents  in  the  possession  of  the  said 
company  relating  to  the  matters  in  dispute  in  the  said  action,  but 
the  said  company  have  failed  to  make  such  discoveiy  in  obedience 
to  the  said  order. 

3.  On  the  23rd,  and  again  by  adjournment  on  the  24th  day  of 
December,  1868,  a  summons  in  this  cause  for  leave  for  the  plaintiff 
to  deliver  interrogatories  to  the  defendants  was  heard  by  Mr.  Baroi^ 
Martin,  when  the  several  interrogatories  hereunto  annexed  and 
marked  respectively  B,  0,  and  D  (1),  were  submitted  to  him,  and 
his  lordship  allowed  the  interrogatories  numbered  1  to  6,  but  dis- 
allowed the  remainder. 

4.  That  previous  to  the  commencement  of  this  action,  at  an  in- 
terview which  I  had  with  Mr.  Luke  Williams,  the  manager  of  the 
said  Ovens  Gold  Quartz  Mines  Company,  Limited,  the  said  Luke 
Williams  informed  me  that  only  three  persons  had  applied  and 
paid  for  shares  in  the  said  company,  one  of  whom  was  the  plaintiff, 
who  had  applied  and  paid  for  200  shares,  and  the  other  of  s^^ 
persons  had  applied  and  paid  for  300  shares  and  one  share  respec- 
tively, and  the  said  Luke  Williams  produced  for  my  inspection 
the  banker's  pass-book  of  the  said  company,  which  shewed  the  co^ 
rectness  of  this  statement. 

5.  That  being  unable  to  obtain  an  inspection  of  the  books  and 
other  documents  of  the  said  Ovens  Gold  Quartz  Mines  Company' 
Limited,  pursuant  to  the  order  above  mentioned,  it  is  material  and 
necessary  for  the  plaintiff  that  the  defendants  should  answer  th^ 

(1)  The  interrogatories  referred  to  were  those  set  out  above. 
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whole  of  the  said  interrogatories,  and  I  believe  that  the  plaintiff        1869 
will  derive  material  benefit  in  this  cause  from  the  discovery  which  Vhjieboibhbt 
he  seeks  by  the  said  interrogatories,  and  that  the  plaintiff  has  a       T(»iv. 
good  cause  of  action  on  the  merits. 

Day^  for  the  plaintiff.  The  interrogatories  ought  to  be  allowed, 
though  the  defendants  may  refuse  to  answer  them  if  by  doing  so 
they  would  criminate  themselves.  In  the  recent  case  of  McFadzen 
V.  Mayor  and  Corporation  of  Liverpool  (1),  Bramwell,  B.,  said, 
^'  unless  we  can  see  clearly  that  the  question  is  one  which  ought 
not  to  be  put,  we  ought  to  allow  it,  and  to  leave  the  objection 
to  be  taken  at  the  stage  of  answering."  In  that  case  Martin,  B., 
differed  from  the  rest  of  the  Court>  and  took  the  same  view  that  he 
has  taken  upon  this  summons.  Biekford  v.  Darcy  (2)  is  another 
recent  case  in  which  interrogatories  were  allowed  under  similar 
circumstances.  Martin,  B.,  there  refers  to  Wigram  on  Discovery, 
2nd  ed.,  p.  80,  where  a  similar  rule  is  laid  down  with  respect  to 
discovery  in  Equity.  In  Edmunds  v.  Chreentvood  (3)  the  interro- 
gatories were  disallowed,  but  there  the  circumstances  were  very 
special,  and  the  case  really  only  decides  that  the  Court  has  a  dis- 
cretion, and  will  not  allow  the  interrogatories  if  they  think  they 
are  not  put  bona  fide  and  without  any  ulterior  purpose.  In  this 
case  there  is  no  pretence  for  saying  that  the  interrogatories  are  not 
bona  fide. 

[Keating,  J.  Could  not  the  information  as  to  the  number  of 
shares  subscribed  for  be  easily  obtained  in  some  other  way  ?] 

No.  The  plaintiff  has  done  all  he  can,  and  even  brought  an 
action  against  the  company,  though  he  knew  there  were  no  assets, 
in  order  to  obtain  an  order  for  inspection  of  their  books,  but  the 
company  have  failed  to  obey  the  order.  In  Bartlett  v.  Lewis  (4) 
the  interrogatories  were  stronger  than  those  in  this  case,  and  the 
Court  allowed  them  to  be  put :  OAorn  v.  London  Dock  Company  (5), 
decided  that  any  questions  might  be  put  in  interrogatories  which 
could  be  put  in  examining  a  witness  in  court,  imless  they  were  put 
i^a  fide,  or  any  other  special  ground  could  be  shewn  for  not 

(1)  Law  Rep.  3  Ex.  279,  281.  <4)  12  C.  B.  (N.S.)  249 ;  31  L.  J. 

(2)  Law  Rep.  1  Ex.  364.  (C.P.)  230. 

(3)  Ante,  p.  70.  (5)  10  Ex.  698 ;  24  L.  J.  (Ex.)  140. 
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1869        sider^  there  say :  ^'  In  the  absence  of  any  such  special  circmn- 
YuAJoomw  stances  as  should^  according  to  the  general  current  of  authorities,. 
ToBor        induce  a  judge  sitting  at  chambers,  or  the  Court,  in  the  exerdse 
of  their  respective  discretions^  to  allow  interrogatories  such  as 
these  to  be   put,  we  are  of  opinion  that  they  ought  not  to  be 
allowed  in  an  action  of  this  description/'  &om  which  it  would 
appear  that  some  special  circumstances  ought  to  be  shewn  render- 
ing such  interrogatories  necessary  before  they  are  allowed.    I 
rather  think  that  the  plaintifiTs  afSdavit  in  this  case  was  drawn 
with  that  yiewy  smce  it  refers  to  the  order  for  inspection  made  in 
the  action  against  the  company,  apparently  to  shew  that  the  in- 
formation sought  by  these  interrogatories  cannot  otherwise  be 
obtained.    K  the  statement  is  introduced  for  that  puipose,  it  seems 
to  me  to  fall  Yery  far  short  of  what  is  required :  the  affidavit  does 
not  state  in  terms  that  the  information  cannot  be  obtained  in  any 
other  manner ;  nor  does  it  furnish  particulars  from  which  such  should 
be  inferred.    The  rule  laid  down  in  Edmunds  t.  Qreenwood  (1 )  seems^ 
to  be  that,  where  there  are  no  special  circumstances,  the  interro- 
gatories should  not  be  allowed,  and  I  cannot  see  any  such  circum- 
stances in  this  case;  certainly  none  which  would  justify  us  in 
setting  aside  the  order  of  my  Brother  Martin,  and  so  interfering 
with  the  discretion  of  the  judge  at  chambers.     It  is  suggested 
that  he  acted  on  a  hard  and  fast  rule  that  such  interrogatories 
ought  never  to  be  allowed,  and  did  not  exercise  his  discretion  on 
the  circumstances  of  the  case ;  but  we  cannot  assume  this ;  and 
as  I  see  no  reason  to  depart  from  the  rule  stated  by  this  Court 
in  Edrnwads  v.  Qremwood  (1),  I  am  of  opinion  that  this  rule  should 
not  be  granted. 

Montague  Smith,  J.  If  I  knew  that  my  Brother  Martin  had 
acted  upon  the  notion  that  in  no  case  would  he  aUow  interroga- 
tories to  be  put  where  the  answers  might  have  a  tendency  tcv 
criminate  the  party  interrogated,  and  had  not  exercised  his  dis- 
cretion on  the  circumstances  of  this  case,  I  should  be  disposed  to 
make  this  rule  absolute ;  because  I  am  not  satisjSed  that  there  was 
here  such  an  absence  of  special  circumstances  that  the  defendants 
ought  not  to  be  called  upon  to  answer  these  interrogatories.    But 

(1)  Ante,  p.  70. 


VOL.  IV.]  HILABT  TEBM,  XXXIT  VICT.  191 

if  my  Brother  Martin  exercised  his  discretion  in  the  matter  in  the  196Q 
circumstances  of  the  particular  case,  then,  upon  the  general  ground  Villeboiskr 
that  the  Court  will  not  interfere  with  the  exercise  of  the  discretion  tobin. 
of  a  Judge  at  chambers,  unless  it  clearly  sees  he  is  wrong,  I  should 
feel  equally  satisfied  to  discharge  the  rula  I  am  left  in  doubt  in 
what  way  my  Brother  Martin  disposed  of  this  matter ;  but  as  I 
infer  from  the  argument  that  the  special  circumstances  were 
brought  before  him,  I  must^  I  think,  presume  that  he  took  them 
into  consideration  and  exercised  his  discretion  upon  them;  and 
therefore,  as  my  Brother  Keating  agrees  with  my  Brother  Martin 
in  the  exercise  of  such  discretion,  or  at  all  events  does  not  disagree 
with  him,  I  do  not  dissent  &om  this  rule  being  discharged.  The 
subject  is  not  in  a  yery  satisfactory  state.  The  question  arose 
soon  after  the  passing  of  the  Common  Law  Procedure  Act,  1854, 
whether  interrogatories  were  to  be  administered  on  the  principle  of 
discovery  in  Equity,  or  whether  they  might  be  carried  to  a  wider 
extent ;  and  the  question  as  to  allowing  such  an  inquiry  as  is  here 
objected  to,  because  it  might  tend  to  criminate  the  party  interro- 
gatedy  came  early  before  the  Court  of  Exchequer,  in  Osbom  v. 
London  Book  Company  (1),  when  that  court  held  that  the  in- 
terrogatories might  be  put  to  the  party  on  the  same  principle  of 
inquiry  as  if  he  were  in  the  witness-box  to  be  examined,  he  having 
the  privilege  to  refuse  to  answer  them  if  he  chose,«on  the  ground 
that  his  answer  would  have  a  tendency  to  criminate  him.  That 
case  was  followed  by  this  Court  in  BarUett  v.  Lewis  (2),  and  there- 
fore the  principle  which  ought  to  govern  the  allowing  of  such 
interrogatories  was  apparently  settled  by  authority.  Gases  have 
arisen  since  that  time  which  cannot,  I  think,  be  altogether  recon- 
ciled with  the  earlier  decisions.  As  far  as  I  can  see,  the  only 
intelligible  rule  to  be  deduced  from  the  cases,  including  that  of 
lEdmunds  v.  Oreenwood  (3),  is,  that  when  the  interrogatories  are 
bona  fide  put  for  the  purpose  of  discovery  and  are  relevant  to  the 
matter  in  issue  they  may  be  allowed,  although  the  answers  to  them, 
may  tend  to  criminate  the  party  cmswering  (if  answered  in  one 
way),  leaving  to  such  party  the  option  of  refusing  to  answer  on  that 

(1)  10  Ex.  698  ;   24  L.  J.  (Ex.)         (2)  12  C.  B.  (N.S.)  249;  31  L.  J. 
140.  (C.P.)  230. 

(3)  Ante,  p.  70. 
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1869  gromid.  But  where  such  interrogatories  are  sought  to  be  piit»  the 
yiLLEBQisin?r  Court  and  the  Judge  at  chambers  will  require  a  stronger  case  to 
be  made  out  for  allowing  them  than  is  requisite  in  ordinary  cases, 
and  such  interrogatories  will  not  be  allowed  on  the  common 
affidavit  only,  but  some  special  circumstances  must  be  laid  before 
the  Judge,  by  affidavit  or  otherwise,  to  induce  him  to  order  ihem. 
As  my  Brother  Keating  has  said,  no  hard  and  fast  line  can  be  laid 
down,  and  it  must  be  left  to  the  discretion  of  the  Judge  in  each 
individual  case  to  determine  whether  the  special  circumstances  are 
or  not  sufficient  for  allowing  such  interrogatories. 

Biile  discharged f  without  eosU. 

Attorney  for  plaintiJBF:  /.  F.  Harting. 
Attorneys  for  defendants :  Pattison,  Wigg,  &  Qo. 


JVg6.4.  [IN  THE  EXOHEQUEB  CHAMBEB.] 

THE  METROPOLITAN  BOARD  OP  WORKS  v.  THE  METROPOLITAN 
RAILWAY  COMPAinr. 

Sewers — Easement — JSighi  to  lateral  support — Metropolitan  Board  of  Wbrl»— 
11  &  12  Via.  c.  112—18  &  19  Vict,  c.  120— Metropolitan  BaUway  Cmr 
pany^^Vt  (k  18  Vict,  c,  ccxxi, 

A  sewer  made  by  the  Metropolitan  Commissioners  of  Sewers  under  the  powers 
vested  in  them  by  11  &  12  Vict.  c.  112,  was  transferred  to  the  MetropolitaD  Board 
of  Works  by  18  &  19  Vict.  c.  120.  The  Metropolitan  Railway  Company  having, 
by  the  constmction  of  their  railway,  deprived  the  sewer  of  its  lateral  support  less 
than  twenty  years  after  it  was  made,  the  sewer  burst.  In  an  action  by  the 
Metropolitan  Board  of  Works  to  recover  the  sum  awarded  by  an  arbitrator,  under 
the  Lands  Clauses  Consolidation  Act,  for  the  damage  thereby  sustained : — 

Heldf  affirming  the  judgment  of  the  Court  below,  that  the  Metropolitan  Board 
of  Works  had  acquired  no  right  to  lateral  support  for  their  sewer,  either  under  the 
above  acts  or  otherwise,  and  were  not  entitled  to  recover. 

Appeal  from  a  judgment  of  the  Court  of  Common  Pleas  in 
favour  of  the  defendants  on  a  special  case.  (1) 

The  action  was  brought  by  the  Metropolitan  Board  of  Works  to 

recover  damages  for  an  injury  occasioned  to  part  of  the  Fleet  sewer, 

which  had  burst  in  consequence  of  its  lateral  support  being  taken 

away  by  excavations  made  by  the  Metropolitan  Railway  Company 

(1)  Law  Rep.  3  C.  P.  612. 


VOL.  IV.]  HTTiABY  TERM,  XXXH  VIOT.  193 

in  the  course  of  the  construction  of  their  railway.    It  was  admitted        18G9 
that  the  sewer  had  been  properly  constructed,  but  within  twenty      metbo- 
years  of  the  time  of  the  accident,  and  that  the  works  of  the  rail-    ^^^j, 
way  had  been  conducted  without  negligence.  Woekb 

The  facts  of  the  case  are  fully  set  out  in  the  report  of  the  case      Metbo- 
in  the  Court  below.  (1)  BAS^Y^Ca 

Sir  J.  B.  Earddke,  Q.0,  (Raymond  with  him),  for  the  plaintiffs, 
contended  that  the  acts  of  parliament  which  authorized  the  con- 
struction of  the  sewer,  gave  a  right  by  implication  to  the  lateral 
support,  which  was  necessary  to  its  safety. 

Sir  J.  D.  Coleridffe,  Q.O.  {8.  0.)  (Quain,  Q.C.,  and  E(yrace  Lloyd 
with  him),  for  the  defendants,  contended  that  in  the  absence  of  any 
express  provisions  in  the  acts,  the  right  to  the  lateral  support  did 
not  pass,  and  that  the  plaintiffs,  not  having  purchased  any  ease- 
ment over  the  defendants'  land  as  they  might  have  done,  had  no 
such  right. 

The  arguments  used  and  authorities  relied  on  were  the  same  as 
in  the  Court  below. 

Kelly,  C.B.  We  are  of  opinion  that  the  judgment  of  the 
Court  below  should  be  affirmed.  A  claim  is  made  to  a  large 
sum  of  money  in  respect  of  damage  done  to  a  sewer,  of  which  the 
plaintiffs  are  to  be  deemed  in  point  of  law  proprietors,  by  the  de- 
fendants having  dug  into  land  not  contiguous,  but  near  to  the  sewer, 
and  so  caused  the  sewer  to  burst ;  and  also  for  the  costs  of  an 
arbitration,  by  which  the  amount  of  damage  was  determined.  The 
question  which  arises  on  the  case  is,  whether  the  defendants  have 
done  an  illegal  act.  Now,  what  is  it  that  the  defendants  have 
done  ?  They  are  seised  in  fee  simple  of  a  quantity  of  land  near  to 
the  plaintiffs'  sewer,  within  which  land  they  have  constructed  a  rail- 
way; and  they  found  it  necessary,  in  the  course  of  their  works,  to 
excavate  to  a  depth  exceeding  by  sixteen  feet  the  bottom  of  the 
sewer ;  and  it  was  by  this  excavation  that  the  support  of  the  sewer 
was  taken  away,  and  the  damage  to  it  occasioned.  It  cannot  be 
denied  that  the  defendants  in  thus  excavating  were  only  availing 
themselves  of  one  of  the  original  rights  attached  to  the  ownership 

(1)  Law  Bep.  3  0.  P.  612. 
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1869       of  their  properly^  and  that  if  the  plaintiffs  can  complain  of  it,  it 
Metro-     niust  be  because  they  have  in  some  way  entitled  themselves  to  such 
Boi^oF    ^teral  support  as  may  be  necessary  for  the  safety  of  the  sewer. 
WoBKB.         The  plaintiffs  are  a  public  body  not  acting  for  their  own  profit, 
Mktbo-     but  appointed  for  great  and  important  purposes,  and  hare  sue- 
Railway  Co.  ceeded,  under  18  &  19  Vict  c.  120,  to  all  the  rights  of  the  Com- 
missioners of  Sewers,  who  were  also  a  public  body,  and  by  whom 
this  sewer  was  constructed  under  the  provisions  of  11  &  12  Vict 
c.  112.    The  question  immediately  arises,  whether  by  those  statutes, 
or  what  has  been  done  under  them,  the  plaintiffs  have  acquired  a 
right  to  lateral  support  for  the  sewer.    The  right  they  claim  is  an 
easement)  and,  as  such,  might  be  acquired  either  by  the  provisions 
of  an  act  of  parliament^  or  by  means  of  the  sale  and  conveyance  of 
the  right  by  the  owners  of  the  adjoining  land.    The  plaintiffs  con- 
tend that  in  this  case  it  has  been  conferred  upon  them  by  the  pro- 
visions of  the  above-mentioned  acts  of  parliament,  and  that  the 
sewer  having  been  properly  made,  the  right  at  once  arose,  and 
became  vested  in  the  Commissioners  for  Sewers,  in  whose  place 
they  stand.     If  the  act  of  parliament  (11  &  12  Vict.  c.  112) 
really  intended  that  the  plaintiffs  should  have  such  a  rights  one 
would  have  expected  to  find  the  usual  provisions,  viz.,  that  the 
board  might  construct  the  works ;  but  that,  if  they  did  any  injury* 
they  should  make  compensation  for  it ;  and  if  they  required  any 
land  or  easement,  they  should  have  power  to  purchase  it.    We 
find,  however,  no  such  provisions.     The  most  important  sections 
are  the  38th  and  66th.     The  first  gives  power  to  make  sewers 
,  "into,  through,  and  under  any  lands,"  and  directs  that  compen- 

sation should  be  made  to  their  owners,  but  gives  no  power  to 
purchase  the  lands,  or  to  make  compensation  to  any  one  except 
those  "  into,  through,  and  under  "  whose  lands  the  sewer  is  made. 
The  section  appears  to  have  no  reference  to  the  owners  of  neigh- 
bouring lands  such  as  the  defendants.  When  we  come  to  s.  66 
we  find  that  it  is  wider  in  its  terms,  and  contemplates  that  it 
may  be  desirable  to  take  lands  near  to  the  sewer,  and  it  therefore 
provides  that  "it  shall  be  lawful  for  the  commissioners  to  pur- 
chase by  agreement,  or  to  take  on  lease  on  such  terms  as  they 
may  think  fit,  any  land  which  may  be  necessary  for  the  formation 
or  construction  of  any  works  which  the  commissioners  are  author- 
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ized  to  execute  under  this  act/'  which  implies  that  the  plaintiffs  1869 
may  from  time  to  time  acquire  neighbouring  lands  for  the  pro-  '"mbtbo- 
tection  of  the  sewer.  The  act,  however,  only  authorizes  them  to  ^^^^ 
€kcquire  these  lands  by  agreement  In  a  later  act,  passed  shortly  Works 
after  the  making  of  the  sewer  now  in  question,  they  are  authorized  Metbo- 
to  take  compulsorily  any  land  or  easement  that  they  may  require,  ba^lway^. 
which  confirms  the  view  we  take  of  the  case,  that  the  legislature 
contemplated  that  if  any  land  or  any  easement  should  be  required 
it  should  become  the  property  of  the  Board,  not  by  force  of  the 
act,  without  compensation,  but  under  the  first  act  by  voluntary  as- 
sessment^ and  by  the  last,  by  compulsory  purchase.  It  was  argued 
for  the  plaintiffs  that,  since  no  compulsory  ^wers  for  the  pur- 
chase of  any  land  or  easement  are  given  by  the  earlier  acts,  if  such 
an  easement  was  absolutely  necessary,  the  easement  must  be  con- 
sidered to  have  been  conferred  upon  them  at  once  without  any 
purchase,  or  any  payment  or  compensation  for  its  value.  It  is 
enough  to  say  that  we  find  nothing  in  the  act  of  parliament  to 
warrant  such  a  conclusion,  and  that  we  cannot  interpolate  such 
provisions  in  the  act,  especially  where  it  is  expressly  provided  that 
such  easement  may  be  purchased  by  agreement.  Looking  at  the 
date  of  the  acts,  it  may  well  have  been  thought  that  at  that  time 
there  would  be  no  difficulty  in  obtaining  the  necessary  land  and 
easements,  and,  in  fact,  for  very  many  years  the  powers  that  were 
given  proved  to  be  sufficient.  It  is  only  when  so  unexpected 
a  work  has  been  accomplished  as  the  construction  of  underground 
railways  throughout  the  metropolis  that  the  existence  of  these 
sewers  has  proved  to  be  endangered,  and  we  find  accordingly  that 
in  the  later  act,  which  was  passed  after  these  underground  works 
were  begun,  or  at  least  contemplated,  express  power  is  given  for 
the  compulsory  purchase  of  an  easement  such  as  that  now  in  ques- 
tion for  the  protection  of  the  sewer.  But  it  is  said  that,  although 
it  can  hardly  be  supposed  that  the  legislature  would  have  given 
such  a  right  without  some  compensation  to  the  persons  whose  land 
is  subjected  to  the  easement,  the  makiug  of  the  sewer  would  in 
itself  amount  to  a  damage  to  the  adjacent  owner  over  whose 
lands  the  easement  was  claimed,  and  that  he  would  therefore  be 
entitled  to  compensation  under  11  &  12  Vict,  c  112,  s.  38.  The 
right  to  lateral  support,  though  usually  of  small  value,  is  some* 


196  COURT  OP  COMMON  PLEAS.  [L.  B. 

1869        times  of  great  price,  as  in  the  case  where  there  are  mines  under  the 
^KPBo.      land  for  which  the  easement  is  claimed,  or  where  a  railway  is 
BoAM^oF    ii^t^^d^d  to  be  made  through  it,  as  ia  the  present  case;  and,  in 
Works      fact^  if  the  plaintiffs  had  such  a  right  as  they  claim,  they  might 
Mbtro-      have  obtained  an  injunction  to  prevent  the  railway,  on  which  such 
RAttWAT^.  vast  sums  had  been  expended,  being  completed  so  as  to  interfere 
with  their  sewer.    It  is  to  meet  the  diJBBculty  arising  from  these 
considerations,  that  the  plaintifib  have  endeavoured  to  shew  that 
the  defendants  were  entitled  to  compensation  for  the  making  of 
the  sewer.   What  damage,  however,  resulted  to  the  defendants'  pre- 
decessors when  the  sewer  was  made  ?    The  land  was  not  damaged, 
and  the  easement  upon  it  of  the  right  to  lateral  support  was  a 
mere  speculative  possibility  unforeseen  and  unthought  of.     There 
seems  no  ground  therefore  for  saying  that  there  could  have  been 
a  claim  for  compensation  by  the  defendants  or  their  predecessors 
for  the  making  of  the  sewer.     Under,  these  circumstances,  we  are 
of  opinion  that  no  right  to  lateral  support  was  acquired  by  the 
mere  construction  of  the  sewer  under  the  act,  but  that  such  a  right 
can  be  acquired  only  by  purchase.    Two  cases  have  been  cited 
for  the  plaintiffs.    The  case  of  In  re  PeUiuHird  and  MetropdUan 
Board  of  Works  (1)  is  said  to  have  decided  that  the  obtaining  a 
right  to  lateral  support  by  the  construction  of  a  sewer  is  a  damage 
to  the  owner  of  the  land  over  which  the  easement  is  claimed. 
The  case,  however,  really  only  decides  that  a  person  may  seek 
and  recover  the  damage  caused  to  him  by  the  construction  of  the 
sewer  whenever  he  actually  sustains  it.    The  nature  of  the  damage 
in  that  case,  when  it  is  looked  at,  appears  to  have  been  that  a 
sewer  had  been  constructed  in,  under,  and  through  the  lands  of 
the  plaintiff's  predecessors,  and  that  the  plaintiff  had  been  pre- 
vented thereby  from    building  certain  houses  in  the  way  he  had 
planned.     The  other  case.  North  London  Baihoay  Company  v. 
Metropolitan  Board  of  Works  (2),  goes  only  to  shew  that  before  an 
easement  can  be  acquired  by  a  public  body  they  must  have  either 
the  authority  of  an  act  of  parliament  or  an  agreement  with  its 
owner.    The  result  therefore  of  the  whole  case  is,  that  the  plaintiffs 
have  no  such  right  to  lateral  support  for  their  sewer  as  they  claim; 

(1)  19  C.  B.  (N.S)  489;  34  L.  J.  (C.P.)  801. 
(2)  John.  406;  28  L.  J.  (Ch.)  909. 
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and  the  defendants  are  entitled  to  our  judgment,  and  the  jndg-        1869 
ment  of  the  Court  of  Common  Pleas  must  be  aflBrmed.  metbo- 

POLITANT 

Channell  and  Pigott,  BB.,  and  Mellor  and  Hannen,  JJ.,    ^q^^ 
concurred.  __  *• 

JxlETBO-' 
POUTAH 

Cleasbt,  B.  I  ought  to  say  that  I  still  retain  the  doubt  ^^^^^^  Oo. 
expressed  by  me  during  the  argument^  whether  where  works  have 
been  constructed,  as  in  this  case,  by  a  body  acting  with  all  the 
powers  originally  given  by  an  act  of  23  Henry  8,  c.  5,  and  continued 
by  various  subsequent  acts,  a  right  to  lateral  support  ought  not  to  be 
considered  as  conferred  by  those  acts.  Otherwise,  I  should  expect  to 
find  clauses  enabling  the  commissioners  compulsorily  to  acquire  so 
essential  a  right.  The  consequence  would  be  that  after  a  work  of 
great  national  importance,  a  sea-wall  for  instance,  had  been  con- 
structed under  those  acts,  protecting  a  large  area  of  country,  an 
adjoining  landowner  might  dig  down  any  depth  below  its  founda- 
tions, and  on  the  water  rising  the  wall  would  give  way  and  the 
country  be  flooded.  The  idea  in  my  mind  is,  that  as  there  is  a 
right  conferred  to  have  the  sewer,  so  there  is  conferred  along  with 
it  a  right  to  the  under  support  and  the  lateral  support,  by  a  liberal 
application  of  the  maxim  that  when  anything  is  granted,  whatever 
is  essential  to  the  enjoyment  of  it,  is,  if  it  can  be,  granted  also. 
But  as  this  view,  though  adverted  to  by  me,  was  not  insisted  upon 
in  the  argument^  or  noticed  in  the  Court  below,  it  is  most  probable 
that  I  am  mistaken  in  it. 

Jvdgmenl  affirmed. 

Attorneys  for  plaintiffs :  W.  Wyke  Smith. 
Attorneys  for  defendants :  BurcheHs. 
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1869  SAXBY  V.  THE  MANCHESTER,  SHEFFIELD,  AND  LINCOLNSHIRE 

Jan,  15.  RAILWAY  COMPANY. 


Nuitanee  created  by  a  third  Person  upon  the  DefendafM  Land, 

The  defendantB  were  owners  of  Uie  soil  of  a  stream  which  supplied  water  to  two 
print-works.  A.,  whilst  occupier  of  both  works,  erected  a  weir  across  the  stream, 
and  thereby  diverted  the  water  from  one  of  the  works.  The  plaintifT,  becoming 
lessee  of  the  last-mentioned  work,  and  entitled  to  the  water  of  the  stream,  re- 
moTed  the  weir.  A.  afterwards,  without  any  authority  from  the  defeodants, 
and  against  their  will,  replaced  the  weir : — 

Held,  that  the  defendants  were  not  responsible  for  the  act  of  A.,  or  for  the  con- 
tinuance of  the  nuisance. 

The  first  count  of  the  declaration  stated  that  the  plaintiff  was 
possessed  of  certain  print-works,  land,  and  premises,  and  by  reason 
thereof  was  entitled  to  the  flow  of  water  in  and  along  a  certain 
watercourse  for  working  the  said  works  and  for  the  more  beneficial 
use  thereof;  and  that  the  defendants  obstructed  and  diverted,  to 
wit,  by  a  weir  and  planks,  &c,  the  water  of  the  said  watercourse, 
to  the  plaintiff's  injury. 

The  second  count  stated  that  the  plaintiff  was  possessed  of  cer- 
tain print-works,  land,  and  premises,  and  was  entitled  to  the  &o^ 
of  water  in  and  along  a  certain  watercourse  for  working  the  said 
print-works,  and  for  the  more  beneficial  use  thereof;  and  that  the 
defendants,  by  means  of  a  trough  and  cutting  by  the  side  and 
bank  of  and  across  and  oyer  the  said  watercourse,  and  keeping  the 
same  in  bad  repair,  wrongfully  diverted  the  water  of  the  said  water- 
course, to  the  plaintiff's  injury. 

The  third  count  alleged  that  the  plaintiff  was  possessed  of  cer- 
tain land,  and  was  entitled  to  the  flow  of  water  in  and  along  a 
certain  watercourse  through  the  said  land;  and  that  the  defendants 
obstructed  and  diverted  the  water,  to  the  plaintiff's  damage. 
Claim,  500Z. 

Pleas:  1.  Not  guilty.  2.  A  traverse  of  the  possession  of  the  land 
and  works.    Issue  thereon. 

The  cause  was  tried  before  Channell,  B.,  at  the  Chester  sf(ring 
assizes,  1868,  when  the  following  facts  were  proved : — 

Down  to  the  year  1858,  one  John  Welch  was  possessed  of  two 
print-works,  viz.   the  Furnace  Works,  which  he  held  under  a 
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lease  fiom  one  West,  dated  the  25th  of  March,  1797,  and  the       1869 

Whaley  Bridge  Works,  which  he  held  under  a  lease  from  one  "  saxby 

Joddrell,  dated  in  1854    Both  these  works  were  supplied  with  water  manchbotbb 

from  a  stream  called  Todd's  Brook.     The  defendants  were  the    ^  ^^® 

Sheffield 

proprietors  of  the  Peak  Forest  Canal,  which  was  constructed  KailwatCo. 

under  the  authority  of  an  act  of  34  Geo.  3,  c.  xxvi  (in  1794), 

and  also  of  Todd's  Brook,  a  portion  of  which  in  forming  their 

railway  they  necessarily  diverted  by  means  of  a  new  cut.    In 

August,  1858,  Welch  assigned  the  Furnace  Works  to  the  plaintiff, 

who  continues  to  occupy  them,  Welch  continuing  the  Whaley 

Bridge  Works  down  to  1864.    In  1854,  Welch,  whilst  he  occupied 

both  works,  erected  a  weir  across  the  new  cut,  and  laid  down  a 

pipe,  which  had  the  effect  of  diverting  the  water  from  the  Furnace 

Works  to  a  reservoir  attached  to  the  Whaley  Bridge  Works,  and 

in  dry  seasons  materially  impeded  the  working  of  the  Furnace 

Works.    The  soil  of  the  new  cut  was  vested  in' the  defendants,  and 

by  the  original  act  they  were  to  keep  its  banks,  &c,  in  order  and 

repair ;  but  they  had  no  interest  in  the  use  of  the  water,  and  the 

land  on  both  sides  of  the  cut  beloDged  to  Joddrell.    Some  time  in 

1864,  the  plaintiff  caused  the  weir  to  be  removed;  and  after  a 

short  time  the  obstruction  was  replaced,  but  by  whom  did  not 

appear. 

A  long  correspondence  then  ensued  between  the  plaintiff's 
attorneys  and  the  attorneys  for  the  defendants,  in  which  the  former 
complained  of  the  obstruction  of  the  cut,  and  required  the  com- 
pany to  remove  it>  and  the  company's  attorneys,  disclaiming  all 
interference  in  the  matter,  gave  the  plaintiff  free  liberty  to  remove 
the  obstruction  himself,  as  far  as  they  were  concerned,  it  having 
been  caused  without  their  sanction,  and  against  their  will. 

The  learned  judge  was  of  opinion  that  there  was  no  evidence  of 
obstruction  by  the  defendants ;  and  he  directed  a  nonsuit. 

Bowen,  in  Easter  Term  last,  obtained  a  rule  nisi  for  a  new  trial, 
on  the  ground  of  misdirection.  He  referred  to  the  judgments  of 
Bolfe,  B.,  in  Beedie  v.  London  and  North  Western  Railway  Com-- 
jpany  (1),  and  of  Crompton,  J.,  in  Qandy  v.  JvJiber,  (2) 

M'Intyre  (Qiffardy  Q.C7.,  with  him),  shewed  cause.    It  was  not 

(1)  4  Ex.  244,  (2)  6  B.  &  S.  78,  86 ;  33  L  J.  (Q.B.)  151. 
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1SG9       enough  for  the  plaintiff  to  shew  that  the  obetrnction  complained  of 
Saxbt      ^^  ^  *^®  ^^  ^^  ^®  stream,  which  was  vested  in  the  defendants. 
.^^^  *•         He  should  have  shewn  that  it  was  done  by  the  defendants,  or  for 
Ain>        their  benefit,  and  with  their  assent.    The  weir  only  became  wrong- 
Kailwat  Co.  M  when  Welch  ceased  to  possess  the  two  works :  and  the  question 
is  whether  the  defendants  were  responsible  for  its  continuance, 
because  they  fSuled  to  remove  it  when  requested.    Admitting  that 
the  obstruction  was  upon  their  land,  the  defendants  gave  the  plain- 
tiff permission  to  remove  it,  so  far  as  they  were  concerned. 

[Keating,  J.  If  the  plaintiff  had  a  right  to  the  flow  of  the 
water  to  his  works,  and  the  defendants  gave  him  all  the  assent 
they  could  give  him  for  the  removal  of  the  obstruction,  why  could 
not  the  plaintiff  have  sued  the  persons  who  caused  or  continued 
the  nuisance  7] 

No  doubt,  the  plaintiff  had  a  remedy  against  those  persons;  but 
he  wished  to  cast  the  burthen  upon  the  defendants. 

[BoviiiL,  C  J.  I  am  at  a  loss  to  see  any  legal  obh'gation  on  th& 
defendants  to  do  anything.] 

No  case  is  to  be  found  where  a  party  has  been  held  liable  for  an 
act  done  by  a  trespasser  on  his  land  against  his  wilL  Beedie  t. 
London  and  North  Weriem  BaUway  Company  (1)  was  a  totally 
different  case.  And  Oandy  v.  Jvhber  was  virtuaUy  overruled  in  the 
Exchequer  Chamber  (2) ;  for,  though  the  defendant,  at  the  sug- 
gestion of  the  Court,  on  the  ground  that  the  plaintiff  was  a  yery 
poor  person,  consented  to  a  stet  processus,  all  the  judges  manifestly 
were  of  opinion  that  the  decision  of  the  Court  below  was  wrong. 
Here,  for  anything  that  appears,  the  weir  was  erected  without  the 
defendants'  knowledge ;  and  it  was  erected  by  a  riparian  proprietor 
coming  upon  his  own  land.  The  defendants  had  no  interest  in  the 
stream.  It  was  necessarily  diverted  for  the  purpose  of  construct- 
ing the  railway :  their  only  obligation  was  to  keep  the  banks  of 
the  new  cut  in  repair. 

[Btles,  J.  Your  contention  is  that  no  greater  obligation  Uy 
remove  the  weir  was  cast  upon  the  defendants  than  if  the  natural 
stream  had  remained  undiverted  ?] 

Precisely  so.    The  plaintiff  must  seek  his  remedy  against  the 
persons  who  interfered  to  prevent  his  removing  the  obstruction. 
(1)  4  Ex.  244.  (2)  5  a  &  S.  485. 
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[Montague  Smith,  J.  Persons  coming  into  possession  of  land  I8e9 
after  the  creation  of  a  nuisance  upon  it  haye  been  held  responsible  sazbt 
for  its  continuance.  (1)  ]  Makc^eote 

To  render  them  liable  it  must  be  shevm  that  the  nuisance  was  ^  ^^  i 
created  hj  or  with  the  consent  of  the  former  owner,  and  continued  Bailwat  Ckx' 
by  the  consent  of  the  new  owners.  It  may  be  said  that  the  de- 
fendants are  bound  under  s.  13  of  the  act  of  1794  to  keep  the 
banks,  Ac,  of  the  stream  or  cut  in  repair.  But,  assuming  this  to 
involye  an  obligation  to  preyent  or  to  remoye  obstructions,  the 
action  is  not  founded  upon  that  obligation.  Nothing  short  of 
evidence  of  an  actiye  obstruction  of  the  stream  by  the  defendants 
will  sustain  this  declaration. 

MeOish^  Q.O.f  and  Bowen,  in  support  of  the  rule.  The  question 
is  whether  one  who  is  found  to  be  the  owner  of  landed  property 
npon  which  there  is  something  which  causes  a  continuing  nuisance 
and  damage  to  a  third  person,  and  who  is  in  the  actual  occupation 
of  the  thing  which  causes  the  damage,  is  not  responsible  for  its 
continuance.  The  defendants  were  the  owners  of  the  soil  of  the 
stream ;  and  the  effect  of  the  correspondence  is,  that  they  decline 
to  remoye  the  obstruction,  though  they  will  not  object  to  the  plain- 
tiff's doing  it  himself.  In  short,  they  desire  to  remain  perfectly 
neutral. .  Had  they  not^  howeyer,  a  duty  to  keep  their  land  free 
fix>m  obstruction  which  may  interfere  with  the  rights  of  others  ? 
PenruddoeVs  Case  (2)  shews  that  the  continuing  the  nuisance  after 
request  made  to  abate  it  renders  the  occupiers  of  the  land  liable. 
In  Beg.  y.  Watts  (3),  an  indictment  was  held  to  lie  against  a  tenant 
at  will  for  suffering  a  house  on  a  highway  to  be  ruinous  and  likely 
to  fell  down.  In  giying  judgment,  the  Court  say :  "  It  is  not  only 
charged  but  found  that  the  defendant  was  occupier,  and  in  that 
respect  he  is  answerable  to  the  public ;  for,  the  house  was  a  nui- 
sance as  it  stood,  and  the  continuing  the  house  in  that  condition  is 
continuing  the  nuisance.  And,  as  the  danger  is  the  matter  which 
concerns  the  public,  the  public  are  to  look  to  the  occupier,  and  not 
to  the  estate,  which  is  not  material  in  such  case  as  to  the  public." 
The  like  doctrine  was  held  in  Beg.  y.  Bradford  NamgaUon.  (4) 

(1)  See  Todd  ▼.  FligU,  9  C.  B.  (N5.)         (3)  11  Salk.  856. 

377 ;  80  L.  J.  (OJP.)  21.  (4)  6  B.  &  S,  631 ;   34  L.  J.  (Q.B.) 

(2)  5Co.Bep.l00.b.  191. 

S2  2 
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1869        "  Persons,"  says  Blackburn,  J,  (1),  "who  maintain  their  property 
Saxut      so  as  to  be  a  public  nuisance  are  indictable."     Todd  y.  FliffM  (2) 
MAKCHE9TKB  shcws  that  thoj  are  also  liable  to  an  action. 
SHmoLD        [BoviLL,  C.J.    Every  person  who  is  accessory  to  a  nuisance  is 
Railway  Co.  responsible  for  it  upon  an  indictment    In  Beff.  t.  Bradford  Navir 
galion  (3),  it  was  not  contended  that  the  defendants  were  respon- 
sible for  the  fouling  of  the  stream.    The  wrongful  act  was  bringiDg 
down  the  foul  water.] 

If  a  grating  on  a  public  pathway  is  broken,  the  occupier  of  the 
house  to  which  it  belongs  is  bound  to  repair  it ;  and  it  would  be  do 
answer  for  him  to  say  that  the  breaking  of  the  grating  was  the  act 
of  a  wrongdoer :  Chindy  v.  Juhber.  (4) 

[Btles,  J.  In  that  case,  a  pit  has  been  dug  by  the  owner  of 
the  property  upon  the  highway,  and  he  or  his  tenant  must  take 
care  that  no  injury  results  from  it.] 

The  rule  is  well  laid  down  by  Bolfe,  B.,  in  Beedie  t.  London 
and  Qreai  Northern  Bailway  Company.  (5)  ''  It  is  not  neces- 
sary," he  says,  *'  to  decide  whether,  in  any  case,  the  owner  of 
real  property,  such  as  land  or  houses,  may  be  responsible  for 
nuisances  occasioned  by  the  mode  in  which  his  property  is  used  by 
others  not  standing  in  the  relation  of  tenants  to  him,  or  part  of  his 
family.  It  may  be  that  in  some  cases  he  is  so  responsible.  But 
then  his  liability  must  be  founded  on  the  principle  that  he  has  not 
taken  due  care  to  prevent  the  doing  of  acts  which  it  was  his  doty 
to  prevent^  whether  done  by  his  servants  or  others.  If,  for  instance, 
a  person  occupying  a  house  or  a  field  should  permit  another  \^ 
carry  on  there  a  noxious  trade,  so  as  to  be  a  nuisance  to  his  neigh- 
bours, it  may  be  that  he  would  be  responsible,  though  the  acts 
complained  of  were  neither  his  acts  nor  the  acts  of  his  servants. 
He  would  have  violated  the  rule  of  law  '  Sic  utere  tuo  ut  alienum 
non  laBdas.'  This  is  referred  to  by  Cresswell,  J.,  in  delivering  the 
judgment  of  the  C!ourt  of  Common  Pleas  in  Bich  v.  Basterjield  {6\ 
as  the  principle  on  which  parties  possessed  of  fixed  property  are 
responsible  for  acts  of  nuisance  occasioned  by  the  mode  in  i^hich 

(1)  6  B.  &  S.  at  p.  651;  34  L.  J.  (4)  6  B.  &  S.  78,  485;  38  L.  J 
(Q.B.)  at  p.  200.  (Q.B.)  151. 

(2)  9  C.  B.  (N.S.)  377;  30  L.  J.  (5)  4  Ex.  244,  256. 
(CP.)  21.  (6)  4  C.  B.  783,  802. 

(3)  6  B.  &  S.  681 ;  34  L.  J.  (Q.B.)  191. 
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the  property  is  eDJoyed."    So,  here,  the  defendants  histve  omitted       18G9 
to  take  doe  care  to  prevent  the  doing  of  an  act  upon  their  property      Saxbt 
which  it  was  their  duty  to  prevent     When  the  weir  was  first  mj^uchtotkb 
erected,  there  was  unity  of  occupation  of  the  two  works  which        and 
were  supplied  by  the  stream,  and  consequently  the  act  might  not  Railway  Co. 
have  been  unlawful.    Whether  or  not  it  was  done  with  the  consent 
of  the  defendants,  does  not  appear ;  but^  assuming  it  to  have  been 
with  their  consent,  when  the  unity  of  occupation  ceased  in  1858 
by  the  assignment  of  the  lease  of  the  Furnace  Works  to  the  plain- 
tiff, the  plaintiff  was  entitled  to  have  the  weir  removed.   It  clearly 
was  the  duty  of  the  defendants  not  to  permit  the  continuance  upon 
their  land  of  a  thing  which  had  thus  become  a  nuisance  and  an 
injury  to  the  plaintiff's. rights.    It  was  not  enough  for  them  .to  say 
that  they  would  stand  neutral  in  the  matter.    The  question  ought 
to  have  been  submitted  to  the  jury.      / 

^BpviLL,  C.J. ,  I  am  of  opinion  that  the  ruling  of  my  Brother 
Channell  was  right,  and  that  there  was  no  evidence  which  ought 
to  have  been  left  to  the  jury.  The  act  complained  of  was  not  an 
act  done  by  the  defendants  or  by  any  one  authorized  by  them,  nor 
was  it  an  act  done  for  their  benefit,  or  adopted  by  them.  On  the 
contrary,  we  must  assume  from  the  correspondence  that  it  was 
against  their  will.  It  has,  however,  been  contended  that,  the 
nuisance  having  been  wrongfully  created  by  a  stranger,  the  de- 
fendants are  responsible  for  its  continuance.  There  might  have 
been  something  for  the  jury,  if  it  had  been  shewn  that  the  de- 
fendants had  sanctioned  or  approved  of  the  act  of  Welch,  or  had 
derived  any  benefit  from  it  But  nothing  of  the  kind  appeared. 
The  weir  was  erected  at  a  time  when  the  two  print-works  were  in 
the  occupation  of  the  same  tenant :  and  it  was  only  upon  the  dis- 
continuance of  this  unity  of  occupation  that  its  existence  afforded 
any  ground  of  complaint.  It  is  suggested  that  the  nuisance  being 
upon  land  in  the  possession  of  the  defendants,  they  could  have 
removed  it,  and  are  therefore  responsible  for  its  continuance.  But 
the  question  is  whether  they  were  bound  to  risk  the  consequences 
of  a  personal  conflict  by  doing  that  which  the  plaintiff  (they 
assenting)  might  have  done  himself.  I  must  confess  I  do  not  see 
why  the  plaintiff  should  cast  upon  the  defendants,  who  have  no 
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interest  whatever  in  the  matter,  a  responsibility  which  he  himself 
ftA^mr    "declines  to  incur.    I  cannot  say  there  was  any  evidence  which 
itAJtumarrBi  ^^^  ^^®  wananted  a  verdict  for  the  plaintiff 

j^jj^^^  Btles,  J.  I  also  am  of  opinion  that  the  plaintiff  was  properly 
nonsuited.  No  doubt  the  defendants  would  have  been  liable  if 
they  had  been  parties  to  the  creation  of  a  nuisance  upon  their  own 
land.  But  here  the  nuisance  was  created  by  a  stranger.  When 
called  upon  to  remove  it,  they  very  naturally  say  they  had  nothing 
to  do  with  it,  and  decline  to  incur  any  expense  or  responsibility  in 
its  removal,  and  give  the  plaintiff  permission,  so  far  as  they  are 
concerned,  to  go  upon  the  land  and  himself  abate  the  nuisance. 

Keating,  J.  I  am  of  the  same  opinion.  I  do  not  think  our 
decision  in  this  case  will  infringe  on  any  general  rule  as  to  the 
creation  or  continuance  of  a  nuisance  detrimental  to  a  neighbour; 
for,  here  there  was  no  evidence  of  a  continuance  by  the  defendants 
of  the  obstruction  which  Welch  created  in  1854.  There  was  no 
privity  between  the  defendants  and  Welch.  The  nonsuit  was 
clearly  right 

MoNTAGUB  Smith,  J.  I  am  of  the  same  opinion,  resting  entirely 
upon  the  particnlar  fieu^ts  of  the  case.  There  was  no  evidence  of  a 
wrongful  continuance  of  the  nuisance  on  the  part  of  the  defendants. 
They  were  quite  as  desirous  of  its  removal  as  the  plaintiff  was^  and 
to  co-operate  with  him  in  removing  it  I  see  nothing  to  render 
them  liable  to  this  action. 

Bvle  dUohcurgei. 

Attorneys  for  plaintiff:  WorlhingUm  &  Plunkett,far  Sale  dt  Co., 
Manchester. 

Attorneys  for  defendant :  Priichard  dt  En ffle field,  for  Orundy  A 
Coubon,  Manchester. 
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Ex  PABTB  MARTHA  ROBINSON. 

Husband  and  Wif^— Conveyance  of  Wife%  Property  under  3  <fc  4  Wm.  L  c  74,    _J^^^_^ 
8,  91— i?'on»  of  Affidavit. 

Upon  an  application  under  the  3  &  4  Wm.  4^  c.  74,  s.  91,  to  diflpense  with  the 
tinaband's  concurrence  in  a  oonyeyance  of  the  wife's  property,  on  the  ground  of 
•desertion,  the  affidavit  must  shew  that  he  does  not  contribute  to  her  support. 

Crompton,  on  a  former  day  in  this  term,  moTed  for  an  order  under 
the  3  4&  4  Wm.  4^  c.  74^  s.  91,  to  enable  Mrs.  Martha  Bobinson  to 
execute  a  oanveyance  without  the  concurrence  of  her  husband. 

The  affidavit  stated  that  the  applicant  was  married  to  one  Bobert 
Eobinson  in  or  about  the  year  1838 ;  that>  in  1848,  her  said  hus- 
band left  her  in  this  country  destitute,  and  went  to  the  United 
States  of  America,  and  that  since  he  so  left  her  she  had  never  heard 
from  or  had  any  communication  either  directly  or  indirectly  with 
him,  and  she  did  not  believe  it  was  his  intention  to  return  to  this 
country ;  that,  since  her  husband  so  left  her,  she  had  become  en- 
titled under  the  will  of  Matthias  Brown,  late  of  Liverpool,  deceased, 
to  a  share,  on  the  death  of  Mary  Brown,  the  testator's  mother,  of 
the  residue  arising  from  the  sale  of  houses  and  property  in  liver- 
pool,  late  of  the  said  Matthias  Brown ;  that  the  property  had  been 
^d  by  the  trustee  and  executor  under  the  will ;  and  that  the  pur- 
chaser had  required  that  the  applicant  should  become  a  party  to 
and  execute  the  conveyance. 

[BoviLL,  C J.  The  affidavit  should  state,  if  the  &ct  be  so,  that 
the  husband  does  not  contribute  to  the  wife's  support] 

That  can  hardly  be  necessary  here,  as  the  wife  is  not  a  convey- 
ing party ;  the  trustee  has  the  legal  estate. 

BoviLL,  C.  J.  We  have  laid  down  a  rule  upon  the  subject  which 
applies  to  all  cases ;  and  it  is  necessary  that  it  should  be  adhered 
to;  otherwise,  we  shall  have  an  argument  in  every  case  as  to 
whether  or  not  it  comes  within  the  reason  of  the  rule.  The  affidavit 
ii^y  easily  be  amended  by  adding  the  requisite  allegation. 

The  affidavit  was  amended  by  the  introduction  of  a  statement 
^t^  *^  from  the  day  the  applicant's  husband  deserted  her  in  1848, 
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1869       up  to  the  date  of  swearing  the  afBdayit,  she  had  neyer  been  snp- 

'^Bx  PABTE~  ported  by  him,  nor  had  he  in  any  manner  whateyer,  directly  or  in- 

KofflNsoN.    directly,  contributed  to  her  support ;  nor  had  she  ever  received  in 

any  way  anything  from  any  property  of  her  said  husband/'  and  th& 

rule  was  granted. 

Bule  granted. 

Attorneys  for  applicant :  Wright  dt  Venn. 


Feb,  11.  TAYLOR  v.  DUNBAR. 

Marine  Insurance — Total  Loss — Voyage  ddayed  by  reason  of  Tempest, 

Meat  shipped  at  Hambui^li  for  London  was  delayed  on  the  Toyage  by  tem- 
pestuous weather,  and  solely  by  reason  of  such  delay  became  putrid,  and  was 
necessarily  thrown  overboard  at  sea : — 

EM^  not  a  loss  by  perils  of  the  sea,  or  within  the  words  "  all  other  perils, 
losses,  and  misfortunes,'*  ^c.,  in  the  policy. 

This  was  an  action  upon  a  policy  of  insurance  on  goods  per 
steamer  from  Hamburgh  to  London,  the  perils  insured  against 
being  declared  to  be  '^  of  the  seas,  men  of  war,  fire,  enemies,  pirates, 
royers,  thieyes,  jettisons,  letters  of  mart  and  countermart,  surprisals, 
takings  at  sea,  arrests,  restraints  and  detainments  of  all  kings, 
princes,  and  people,  of  what  nation,  condition,  or  quality  soever, 
barratry  of  the  master  and  mariners,  and  of  aU  other  pertk,  losses, 
and  misfortunes  that  haye  or  shall  come  to  the  hurt,  detriment,  or 
damage  of  the  said  goods  and  merchandizes,  and  ship,  &c.,  or  any 
part  thereof."  The  declaration  ayerred  a  total  loss  of  "  dead  meat  '^ 
on  two  occasions,  yiz.  on  the  3rd  of  Noyember,  1866,  and  the  6th 
of  February,  1867,  on  board  the  Leopard  and  the  Ostrich. 

The  defendant  pleaded :  1.  That  he  did  not  subscribe  the  policy 
as  insurer.  2.  That  the  plaintiff  was  not  interested,  as  alleged* 
3.  That  the  goods  were  not  lost,  as  alleged.    Issue  thereon. 

The  following  case  was  stated  for  the  opinion  of  the  Court  :— 

1.  The  plaintiff,  who  is  a  wholesale  butcher  in  London,  on  tli^ 
10th  of  February,  1866,  effected  the  policy  in  question,  which  was 
subscribed  by  the  defendant  for  3002.,  in  consideration  of  a  premiQ^u 
of  41.  10s.  paid  to  him  by  the  plaintiff. 

2.  On  the  3rd  of  Noyember,  1866,  twenty-six  packages  of 
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pigs  were  shipped  at  Hamburgh  on  board  the  Leopard^  consigned       1869 
to  the  plaintiff  in  London.    The  vessel  sailed  on  the  same  day  on      tatlob 
her  Toyage  to  London  with  the  dead  pigs  on  board,  and,  whilst     d^j^j^^. 
proceeding  on  her  royage,  encountered  hard  gales  of  wind  and 
most  tempestuous  weather,  accompanied  by  high  running  seas 
which  frequently  broke  over  the  ship ;  and  the  ship  was  on  the 
5th  of  the  same  month  put  back  to  Cuxhaven. 

3.  On  the  6th  of  Noyember  the  ship  put  to  sea  again,  and  again 
encountered  hard  gales  and  high  running  seas,  and  was  again  put 
back  to  Guzhaven. 

4.  On  the  8th  of  November,  the  ship  finally  sailed  from  Cuz- 
haven,  and  experienced  throughout  the  voyage  most  boisterous 
weather,  and  shipped  much  water. 

5.  The  dead  pigs  were  in  no  way  affected  or  injured  by  the  sea 
or  by  the  storm  or  tempest :  but  it  was  discovered  on  the  10th  of 
the  same  month  that  the  dead  pigs,  owing  to  the  length  of  time  to 
which  the  voyage  was  protracted  and  delayed  by  the  weather,  had 
become  putrid;  and  they  were  necessarily  thrown  overboard  at 
sea. 

6.  7.  The  value  of  the  dead  pigs  was  28Z. ;  the  proportion  pay- 
able by  the  defendant  under  the  policy  in  respect  of  the  loss  being 
41 138.  8d. 

8.  On  the  6th  of  February,  1867,  thirty-two  quarters  of  beef 
were  shipped  at  Hamburgh  on  board  the  Ostrich,  consigned  also  to 
the  plaintiff  in  London.  The  Ostrich  sailed  on  the  same  day  on 
her  voyage  to  London  with  the  thirty-two  quarters  of  beef  on 
board,*^and  at  noon  the  same  day  came  to  anchor  at  Cuxhaven,and 
there  encountered  such  a  violent  gale  that  it  was  not  deemed 
prudent  by  the  pilot  in  charge  of  her  to  put  to  sea  in  face  of  it ; 
and  the  gale  so  continued  until  the  8th  of  February,  when  it  some- 
what abated,  and  the  Ostrich  put  to  sea. 

9.  The  same  day  the  Ostrich  encountered  strong  gales  of  wind 
and  cloudy  weather,  and  was  put  back  to  Cuxhaven. 

10.  On  the  10th  of  February  the  ship  sailed  again  from  Cux- 
haven, and  proceeded  on  her  voyage  to  London,  and  encountered 
a  very  strong  gale,  witli  a  heavy  running  sea,  shipping  much  water 
overall;  and  this  continued  throughout  the  next  day,  the  11th, 
the  ship  continuing  to  ship  much  water  over  alL 
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Dtnbab. 


11.  The  said  quarters  of  beef  were  in  no  way  affected  or  injured 
Tmoa  by  the  searwater  or  by  the  storm  or  tempest;  but^  owing  to  the 
retardation  and  delay  of  the  voyage,  it  was  diaooyered  on  the  afieir- 
noon  of  the  11th  of  February  that  they  had  become  putrid,  and 
quite  unfit  for  consumption,  and  were  tiien  necessarily  thrown  oy^* 
board  at  sea. 

12, 13.  The  value  of  the  thirty-two  quarters  of  beef  was  128L; 
the  proportion  payable  by  the  defendant  under  the  policy  in  re- 
spect of  the  last-mentioned  loss  bemg  71.  18b.  Id. 

14.  The  plaintiff  was  interested  in  the  dead  pigs  and  beef  to  the 
amount  of  all  the  moneys  insured  thereon  by  the  policy ;  and  the 
insurance  was  made  for  his  use  and  benefit  and  on  his  account 

15.  The  ordinary  voyage  of  the  said  steamers  from  Hamburgh 
to  London  is  fifty  hours ;  but  they  were  respectiyely  delayed  on  the 
two  occasions  mentioned  in  this  case  as  above  stated.  Had  the 
above  voyages  been  of  the  ordinary  duration,  the  said  packages  of 
dead  meat  would  have  arrived  in  good  condition ;  and  the  damage 
was  due  solely  to  the  delay  caused  as  above  stated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
plaintiff  was  entitled  to  recover  the  said  two  sums  of  4L  13s.  Si. 
and  71. 13s.  7d.  in  respect  of  the  said  several  losses. 

Beadejf,  for  the  plaintiff.  The  question  is,  whether  the  loss  was 
proximately  caused  by  perils  of  the  seaa,  within  the  meaning  of 
this  policy.  The  expression  ^  perils  of  the  seas"  is  thus  defined  in 
1  Phillips.on  Insurance,  3rd  ed.  626,  §  1099 :  ''  Under  perils  of  the 
seas,  which  constitute  a  part  of  the  risks  in  almost  every  marine 
policy,  are  comprehended  those  of  the  winds,  waves,  lightning, 
rocks,  shoals,  collisions,  and  in  general  all  causes  of  loss  and 
damage  to  the  property  insured,  arising  from  the  elementB  and 
inevitable  accidents  other  than  those  of  capture  and  detention. 
Chancellor  Kent,  3  Com.  10  ed.  407,  says:  ''  Those  words  apply  to 
all  those  natural  perils  and  operations  of  the  elements  which  occur 
without  the  intervention  of  human  agency,  and  which  the  prudence 
of  man  could  not  foresee,  nor  his  strength  resist."  And  Em^jgon, 
p.  286  (by  Meredith),  says :  '' Perils  of  the  sea  (fortunes  de  mer), 
properly  termed,  are  those  which  proceed  from  rocks  and  tempests, 
ex  marinae  tempestatis  discrimine.    But,  in  the  matter  of  issat- 
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ance,  by  perils  of  the  sea  is  understood  all  losses  and  damages  1869 
which  happen  at  sea  by  a  fortuitous  events  and  even  sometimes  Tatlob 
under  the  same  denomination  are  understood  accidents  which  puh^iab. 
happen  in  the  course  of  the  voyage  through  the  misconduct  of  the 
captain  and  of  the  mariners.  Thus,  perils  of  the  sea  (fortunes  de 
mer)  is  a  generic  term,  comprehending  every  thing  for  which  the 
insurers  are  responsible."  In  Montaya  v.  London  Assurance  Comr 
pany  (1),  where  tobacco  was  damaged  by  the  ill  flavour  imparted 
to  it  from  the  putrefaction  of  hides  cauj3ed  by  the  shipping  of  sea- 
water.  Pollock,  C£.,  says:  ''I  think  it  may  be  laid  down  as  a 
general  rule,  that,  where  mischief  arises  from  perils  of  the  seas,  and 
the  natural  and  almost  inevitable  consequence  of  that  mischief  is 
to  create  further  mischievous  results,  the  underwriters  in  such  case 
are  responsible  for  the  further  mischief  so  occasioned."  In  Law- 
rence V.  Aberdein  (2),  a  policy  was  effected  on  living  animals,  war- 
ranted free  from  mortality  and  jettison.  Some  of  the  animals,  in 
consequence  of  the  agitation  of  the  ship  in  a  storm,  were  killed, 
and  others  from  the  same  cause  received  such  injury  that  they  died 
before  the  termination  of  the  voyage :  and  this  was  held  to  be  a 
loss  by  perils  of  the  sea.  The  like  was  held  in  Oaiayr.  Lloyd(S), 
where  horses  were  killed  by  reason  of  the  breaking  down  of  the 
partitions  which  separated  them,  in  consequence  of  the  agitation  of 
the  diip  in  a  storm.  So,  here,  the  loss  arose  from  damage  sustained 
by  the  meat  in  consequence  of  its  being  knocked  about  in  the 
storm. 

[HomrAQUE  Smith,  J.  The  case  states  that  the  pigs  and  beef 
were  in  no  degree  affected  or  injured  by  ^the  sea-water  or  by  the 
storm  or  tempest,  but  became  putrid  by  the  retardation  and  delay 
of  the  voyage.  The]  present  case  more  nearly  resembles  Tatham 
V.  Hodgson.  (4)  There,  upon  an  insurance  of  slaves  against  perils 
of  the  sea,  their  death  by  fulure  of  sufficient  and  suitable  pro- 
tons, occasioned  by  extraordinary  delay  in  the  voyage  from  bad 
weather,  was  held  not  to  be  a  loss  within  the  policy.] 

The  loss  here  was  the  proximate  result  of  the  bad  weather  which 
the  vessels  encountered.  Speaking  of  the  general  clause,  **  and  of  all 
other  perils,  losses,  and  misfortunes^"  &c.,  Mr.  Amould  (2  Amould 

(1)  6  Ex.  451 ;  20  L.  J.  (Ex.)  254.  (3)  3  R  &  C.  793. 

(2)  6  B.  &  A.  107.  (4)  6  T.  R.  666. 
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on  Insurance,  3rd  ed.  p.  727),  says:  "This  general  and  sweeping 
Taylor  clause,  it  is  now  decided,  covers  other  cases  of  marine  damage  of 
P^^^^^     the  like  kind  with  those  specially  enumerated,  and  occasioned  hj 

similar  causes." 
[Keating,  J.,  referred  to  lonides  v.  Universal  Marine  Insurance 

Company.  (1)] 
Sir  Q.  Honyman^  Q.(7.,  contra.    Underwriters  do   not  insure 

against  mere  delay  of  the  voyage  caused  by  change  of  wind  or 

the  prudence  of  the  captain  in  avoiding  foul  weather :  Evertk  v. 

Smith  (2) ;  PhapoU  v.  8u>ann.  (3) 

Ejsating,  J.  Mr.  Beasley  has  referred  us  to  every  authority 
which  could  at  all  favour  the  view  he  wished  to  present ;  but  they 
do  not,  in  my  opinion,  go  far  enough  to  sustain  his  argument 
The  facts  stated  in  the  case  shew  beyond  a  doubt  that  the  proxi- 
mate cause  of  the  loss  of  the  meat  was  the  delay  in  the  prose- 
cution of  the  voyage.  That  delay  was  occasioned  by  tempestuous 
weather :  but  no  case  that  I  am  aware  of  has  held  that  a  loss  by 
the  unexpected  duration  of  the  voyage,  though  that  be  caused  by 
perils  of  the  sea,  entitles  the  assured  to  recover  upon  a  policy  like 
this.  I  think  we  should  be  establishing  a  dangerous  precedent  if 
we  were  to  give  effect  to  Mr.  Beasley's  argument,  seeing  that  theie 
are  so  many  cargoes  which  are  necessarily  affected  by  the  voyage 
being  delayed.  I  am  not  disposed  to  create  such  a  precedent.  I 
think  our  judgment  ought  to  be  for  the  defendant 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  loss 
here  has  arisen  in  consequence  of  the  putrefaction  of  the  meat 
from  the  voyage  having  been  unusually  protracted.  That  is  & 
loss  which  does  not  fall  within  any  of  the  perils  enumerated  in 
this  policy.  To  render  the  underwriters  liable,  it  must  be  shews 
that  the  loss  is  proximately  due  to  one  of  the  known  perils.  Be- 
tardation  or  delay  of  the  voyage  is  not  one  of  them.  The  case 
states  that  the  meat  was  not  affected  by  the  sea  or  by  the  storm. 
It  was  not,  therefore,  as  Mr.  Beasley  wished  us  to  assume,  damaged 

(1)  14  C.  B.  (N.S.)  259 ;  32  L.  J.  (3)  11  C.  B.  (N.S.)  270;  30  L.  I 
(C.P.)  170.  (C.P.)  358. 

(2)  2  M.  &  S.  278. 
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by  knocking  about.    If  it  had  been,  the  case  might  have  been        1869 
brought  within  the  principle  of  Lawrence  v.  Aberdein  (1),  and     Tatlor 
Odbatf  V.  Uoyd.  (2)    But  the  statement  in  the  case  precludes  us     ihm^B. 
from  drawing  any  such  inference.    If  we  were  to  hold  that  a  loss 
by  delay,  caused  by  bad  weather  or  the  prudence  of  the  captain  in 
anchoring  to  avoid  it,  was  a  loss  by  perils  of  the  sea,  we  should 
be  opening  a  door  to  claims  for  losses  which  never  were  intended 
to  be  covered  by  insurance,  not  only  in  the  case  of  perishable 
goods,  but  in  the  case  of  goods  of  all  other  descriptions.    By  the 
common  understanding  both  of  assured  and  assurers,  delay  in 
the  voyage  has  never  been  considered  as  covered  by  a  policy 
like  this.    I  therefore  agree  that  our  judgment  should  be  for  the 
defendant. 

• 

Brett,  J.  I  am  also  of  opinion  that  damage  to  goods  caused 
by  delay  of  the  voyage,  though  the  consequence  of  stormy  and 
tempestuous  weather,  is  not  one  of  the  perils  covered  by  an  ordi- 
nary policy.  Such  damage  must  have  occurred  many  times,  and 
yet  no  trace  is  to  be  found  of  such  a  claim  being  maintained. 
If  it  be  desired,  a  clause  may  easily  be  inserted  in  the  policy  to 
meet  the  case. 

Judgment  far  the  defendant. 

Attorneys  for  plaintiff:  Lewis  dk  Sons. 
Attorneys  for  defendant :  Ellis,  Parker,  dk  Clarice. 

(1)  5  B.  &  A.  107.  (2)  3  B.  &  C.  793. 
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SPEDDING  V.  THOMAS  NEVELL. 

-  Vendor  and  Purchaser ;  Measure  of  Damages  on  Breach  (f  a  Contract  for  a 
Lease — Principal  and  Agent ;  FaUe  Representation  of  Authority, 

The  plaintiff  being  in  the  oocapation  of  a  house  and  shop,  as  assignee  of  a  tenn 
which  wonld  expire  on  the  25th  of  March,  1867,  at  a  rent  of  65Z.  a  year,  the  de- 
fendant (who  had  for  several  years  acted  as  agent  for  the  freeholder,  in  the  receipt 
of  the  rents  of  the  property),  on  the  16th  of  November,  1863,  agreed  in  writing, 
''  on  behalf  of  his  brother  "  (the  freeholder),  to  grant  the  plaintiff,  at  the  expiration 
of  the  existing  term,  a  renewed  lease  for  twenty-one  years,  at  a  rent  of  70?.  s 
year,  and  npon  terms  slightly  varying  from  those  of  the  former  lease,  the  plaintiff 
contracting  in  the  meantime  to  modernize  the  house  by  patting  in  a  new  shop- 
front  at  her  own  expense. 

The  plaintiff  put  in  a  new  shop-front  at  an  expense  of  501.,  and  expended  10?. 
more  in  permanently  improving  the  premises ;  and,  on  the  28th  of  Jmie,  1865, 
she  contracted  with  one  Budd  to  sell  him  all  her  interest  in  the  existing  and  future 
leases  for  a  premium  of  1507.,  Budd  taking  the  shop-fixtures  and  stock  at  a  valoa- 
tion.  Budd  was  let  into  possession  under  this  agreement,  and  paid  the  premiuin, 
&c.    Neither  the  defendant  nor  his  brother  had  notice  of  this  agreement. 

The  defendant  had  no  authority  from  his  brother  to  make  the  agreement  of  the 
16th  of  November,  1863 ;  and  the  latter  refused  to  ratify  it.  The  plaintiff,  who 
had  no  notice  of  the  defendant's  want  of  authority  to  miJse  the  agreement,  there- 
upon (in  conjunction  with  Budd)  filed  a  bill  against  the  defendant's  brother  for  a 
specific  performance.  The  brother  in  his  answer  denied  all  knowledge  of  the 
agreement ;  and  the  defendant,  when  before  the  examiner,  swore  that  he  was  not 
authorized  by  him  to  enter  into  it :  the  plaintiff's  bill  was  consequently  dismined 
with  costs,  which  were  paid  by  her. 

Budd,  who  had  been  turned  out  of  possession,  brought  an  action  against  the 
plaintiff  upon  her  contract  with  him,  and  on  a  reference  recovered  damages  to  the 
amount  of  280Z.,  which  was  made  up  as  follows :— 2052.  assessed  by  the  arbitrator 
as  the  value  of  the  lease ;  22Z.  10s.  for  the  loss  incurred  by  Budd  on  the  re-sale  of 
fixtures  which  he  had  brought  upon  the  premises ;  35Z.  for  loss  of  business  hy 
removal ;  111,  10s.  for  solicitor's  chai^ges.  These  damages,  together  with  the  costs 
of  the  action  and  reference,  were  paid  by  the  plaintiff: — 

Eeld^  that  the  plaintiff  was  entitled  to  recover  against  the  def(^dant  all  the  costs 
paid  and  incurred  by  her  in  the  Chancery  suit,  and  also  the  value  of  the  leue 
which  she  had  lost  through  the  non-performance  of  the  agreement  of  the  16th  of 
November,  1863  (assumed  to  be  2062.) ;  but  not  the  damages  and  costs  which 
arose  out  of  her  agreement  for  the  re-sale  of  the  lease  to  Budd,  these  not  neces- 
sarily or  naturally  resulting  from  the  wrongful  act  of  the  defendant,  and  oooa^ 
quently  being  too  remote. 

The  first  coimt  of  the  declaration  set  out  an  agreement  by  the 
defendant,  as  agent  for  one  James  Neyell,  his  brother,  for  the 
renewal  of  a  lease  to  the  plaintiff  of  a  house,  shop,  and  premises  i° 
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'Ebwrj  Street,  Pimlico,  and  averred  that  the  plaintiff,  relying  upon       1869 
and  in  pursuance  of  the  same,  laid  out  money  in  modernizing  the     Speddzng 
honse  and  shop,  and  entered  into  an  agreement  with  one  Budd  to     ^^^^^ 
sell  him  all  her  interest  in  the  unexpired  term  of  the  existing  lease 
and  in  the  lease  to  be  granted  in  pursuance  of  the  agreement ;  and 
alleged  for  breach  that  the  defendant  and  his  brother  refused  to 
renew  the  lease,  whereby  the  plaintiff  was  incapacitated  from  per- 
forming her  agreement  with  Budd,  and  was  obliged  to  pay  him 
damages  and  costs,  and  also  incurred  costs  in  a  Chancery  suit 
instituted  by  her  against  James  Nevell  for  specific  performance  of 
the  defendant's  agreement. 

The  second  count  was  for  a  false  and  firaudulent  representation 
by  the  defendant  that  he  was  authorized  by  his  brother  to  enter 
into  the  agreement  set  out  in  the  first  count,  whereby  the  plaintiff 
was  induced  to  spend  money  upon  the  premises,  and  to  incur 
costs,  &C. 

The  third  count  alleged  that,  in  consideration  that  the  plaintiff 
would  enter  into  a  contract  with  the  defendant  as  and  assuming  to 
be  agent  of  his  brother  for  the  renewal  of  the  lease  by  the  latter 
on  the  terms  set  forth  in  the  agreement,  the  defendant  promised 
the  plaintiff  that  he  was  authorized  by  his  brother  to  make  the 
contract  for  him  as  agent ;  that  the  plaintiff  did  enter  into  the 
contract,  and  spent  large  sums  of  money,  &c.;  but  that  the  de- 
fendant was  not  authorized  as  such  agent  as  aforesaid,  and  that  by 
reason  thereof  the  plaintiff  was  not  able  to  enforce  the  performance 
of  the  contract,  and  was  put  to  expense,  &c. 

Pleas,  traversing  every  allegation  in  the  several  counts.  Issue 
thereon. 

The  following  case  was  stated  by  an  arbitrator  for  the  opinion 
<tf  the  Court:— 

1.  The  plaintiff,  Mrs.  Spedding,  on  the  16th  of  November,  1863, 
was  in  occupation  of  a  house  and  shop  and  premises,  No.  23,  Ebury 
Street,  Pimlioo ;  Mr.  James  Nevell,  the  defendant's  brother,  being 
the  freeholder.  The  plaintiff  was  equitably  entitled  or  interested 
in  the  premises  for  the  residue  of  a  term  of  twenty-one  years 
created  by  a  lease  granted  by  James  NeveU  to  William  Fuller, 
dated  the  30th  of  May,  1846,  and  expiring  on  the  25th  of  March, 
1867.     On  the  18th  of  February,  1867,  the  plaintiff  became 
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1869       assignee^  by  a  legal  assignment,  of  the  residue  of  the  said  term 
SPKDDDr^"  then  unexpired. 

2.  The  defendant  had  for  several  years  previous  to  and  during 
the  year  1863  acted  as  the  agent  of  his  brother,  James  NeTell,  in 
the  receipt  of  the  rents  of  the  house  and  premises  in  question  and 
of  othei'  property.  The  plaintiff,  being  desirous  to  obtain  a  renewal 
of  the  lease  of  the  premises,  applied  to  the  defendant  to  obtain 
such  renewal  from  his  brother;  and  afterwards,  on  the  16th  of 
November,  1863,  the  defendant,  assuming  to  have  his  brother's 
authority,  agreed  on  his  behalf  so  to  do,  and  made  and  signed  an 
agreement  (duly  stamped)  as  follows : — 

"  5,  Eccleston  Street,  16th  Nov.  1863. 

''Madam, — I  undertake,  on  behalf  of  my  brother,  Mr.  James 
Nevell,  to  renew  to  you  the  lease  of  house  No.  23,  Ebury  Street, 
Pimlico,  at  the  expiration  of  the  term,  of  twenty-one  years  from 
such  period,  at  the  rental  of  702.  per  annum,  being  an  increase  of 
521  per  year,  upon  the  following  conditions,  viz.  that  yon  modernize 
the  house  ^by  putting  in  a  new  shop-front  at  your  sole  cost  and 
expense ;  the  terms  of  the  present  lease  to  be  the  terms  of  the 
renewed  one,  with  this  exception,  that  the  words  *  or  wine,  spirit, 
and  beer-merchant '  be  added  to  the  list  of  restricted  trades  men- 
tioned therein,  to  any  of  which  it  will  be  contrary  to  your  agree- 
ment to  let  the  shop  or  house  during  any  part  of  your  tenancy. 

"  Mrs.  H.  Spedding.  (Signed)     "  Thomas  Nevell.** 

3.  The  defendant  had  no  authority  from  his  brother,  express  or 
implied,  to  make  any  such  agreement. 

4.  The  plaintiff,  shortly  after  the  making  of  the  agreement  of 
the  16th  of  November,  performed  the  said  agreement  by  putting 
in  a  new  shop-front,  at  an  expense  of  50Z.,  and  she  also  expended 
a  further  sum  of  102.  in  permanently  improving  the  house,  sbop, 
and  premises. 

5.  By  an  agreement  dated  the  28th  of  June,  1865,  made  between 
the  plaintiff  of  the  one  part  and  George  Budd  of  the  other  part, 
the  plaintiff,  in  consideration  of  1502.  to  be  paid,  and  which  was  in 
fact  paid,  by  Budd  to  her,  agreed  to  sell  to  Budd  all  her  interest  ifl 
the  term  then  unexpired  under  the  lease  of  the  30th  of  May,  181^> 
and  also  in  the  lease  to  be  granted  to  her  pursuant  to  the  agree- 
ment of  the  16th  of  November,  1863 ;  and  she  thereby  agreed  to 
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take  up  the  lease  so  to  be  granted  to  her,  and  assign  the  same  to        1869 
Badd.    By  this  agreement  [a  copy  of  which  was  annexed  to  the    Sfbddiko 
case]  the  plaintiff  contracted  to  sell  all  her  interest  in  the  existing     j^j^Ju, 
term,  and  also  all  her  interest  in  ^'a  lease  proposed  and  promised 
to  be  granted  to  her  from  the  25th  of  March,  1867,  for  a  term  of 
twenty-one  years,  at  the  rent  of  70Z."  &c.,  for  the  sum  of  150Z. ; 
Budd  further  agreeing  to  take  the  shop-fixtures  and  stock  in  trade 
at  a  valuation;  and  the  plaintiff  undertaking  to  use  her  best 
endeavours  to  obtain  the  lease  to  be  made  direct  to  Budd,  and, 
failing  to  do  so,  to  take  the  same  herself,  and  (at  her  own  expense) 
to  assign  the  same  immediately  to  Budd. 

6.  James  Novell  refused  to  perform  the  agreement  of  the  16th 
of  November,  1863 ;  and  on  or  about  the  10th  of  January,  1867, 
he  gave  notice,  by  his  solicitor,  that  he  should  require  possession 
of  the  premises  upon  the  expiration  of  the  term  created  by  the 
lease  of  the  30th  of  May,  1846.  No  lease  has  been  granted,  in 
pursuance  of  the  agreement  of  the  16th  of  November,  1863,  to 
the  plaintiff  or  any  other  person.  Budd  was  at  the  time  of  the 
expiration  of  the  lease  of  the  30ih  of  May,  1846,  in  the  occupation 
of  the  premises,  and  carrying  on  a  trade  and  business  therein. 
James  Nevell  permitted  Budd  to  continue  in  such  occupation 
until  Christmas,  1867.  When  Budd  ceased  the  same,  James 
Nevell  took  possession  thereof,  and  shortly  afterwards  granted  a 
lease  of  the  premises  to  one  Thomas  Perry,  at  a  rent  of  lOOZ.  per 
annum. 

7.  James  Nevell  having  so  refused  to  perform  the  agreement  of 
the  16th  of  November,  1863,  the  plaintiff  applied  to  Budd  to 
become  a  co-plaintiff  jointly  with  her  in  a  suit  to  be  instituted  in 
Chancery  against  James  Nevell  for  specific  performance  of  the 
said  agreement ;  and  Budd  consented  to  become  such  co-plaintiff, 
upon  the  plaintiff  indemnifying  him  against  all  costs  and  expenses 
he  might  become  liable  to  pay  by  reason  of  becoming  such  co- 
plaintiff.    The  plaintiff  thereupon  signed  a  written  indemnity. 

8.  A  suit  was  afterwards  instituted  in  Chancery,  in  which  the 
now  plaintiff  and  Budd  were  plaintiffs,  and  James  Nevell  was 
defendant ;  the  bill  praying  that  James  Nevell  might  be  decreed 
to  specifically  perform  the  agreement  and  grant  the  plaintiff  a 
proper  lease  of  the  house  and  premises  for  the  term  of  years,  and 
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_  at  the  yearly  rent^  and  according  to  the  terms  mentioned  in  flie 


SPEDDixa    agreement ;  the  now  plaintiff  stating  in  the  said  bill  her  readiness 
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NsYELL.  and  willingness,  and  thereby  offering,  to  perform  the  agreement 
on  her  part,  and,  on  the  execution  and  delivery  of  the  lease  to  her, 
to  execute  and  deliver  to  the  defendant,  James  Novell,  a  counter- 
part thereofl 

9.  James  Novell  put  in  an  answer  to  the  said  bill,  alleging 
among  other  things  that  the  now  defendant  never  communicated 
with  him  on  the  subject  of  a  renewal  of  the  lease,  and  had  no 
authority  to  enter  into  the  agreement  of  the  16th  of  November, 
1863:  and  the  now  defendant,  Thomas  Novell,  was  called  and 
examined  upon  oath  as  a  witness  on  behalf  of  the  plaintiffs  in  the 
suit,  before  one  of  the  examiners  of  the  Court.  He  stated,  in 
substance,  that  he  never  communicated  with  his  brother  on  the 
subject  of  rene?mig  the  lease  to  the  now  plaintiff,  and  that  it 
was  very  wrong  in  him  to  sign  the  agreement  of  the  16th  of 
November,  1863,  that  he  had  no  authority  to  sign  it  on  behalf  of 
his  brother,  James  Novell,  and  that  his  said  brother  knew  nothing 
about  it 

10.  The  bill  in  the  suit  of  Speeding  and  Budd  v.  Nevett  was, 
upon  the  petition  of  the  plaintiffs  therein,  ordered  to  be  dismissed 
out  of  Court  as  against  the  defendant  therein,  with  costs^  to  be  taxed. 
The  now  plaintiff  thereupon  paid  to  James  Novell  282. 13«.  2i.  for 
his  taxed  costs  of  the  said  suit ;  and  the  now  plaintiff  incurred 
costs  of  herself  and  her  co-plaintiff  in  the  said  suit  to  the  amount 
of  702.  (this  last-mentioned  sum,  if  recoverable  in  this  action 
against  the  defendant,  was  to  be  subject  to  taxation). 

11.  Budd  commenced  an  action  against  the  now  plaintiff  for 
damages  for  breach  of  the  agreement  of  the  28th  of  June,  1865 ; 
and  the  said  action  was  referred  to  the  arbitration  of  A.  Coxon, 
Esq.,  the  costs  of  the  cause  to  abide  the  event  thereof:  and  the 
said  A.  Coxon  having  heard  both  parties,  awarded  that  the  now 
plaintiff  should  pay  to  Budd  for  damages  2807.,  together  with  the 
costs  of  the  reference  and  award.  Mr.  Coxon  was  examined  before 
the  arbitrator  by  whom  this  case  was  stated,  as  a  witness ;  and  he 
stated  that  the  said  sum  of  2807.  so  awarded  was  made  up  as 
follows : — ^He  found  that  the  premises  were  of  the  annual  value  of 
907.,  and  he  capitalized  the  difference  between  that  sum  and  707., 
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the  reserved  rent»  on  an  8  per  cent,  table,  making  2051.    He  found        1869 
that  the  plaintiff^  Budd,  had  incurred  a  loss  of  222. 13a.  4d.  on  the    spbtoih^j^ 
xe-sale  of  fixtures  bought  by  him  and  put  up  on  the  premises.    He      ^  ^' 
found  that  the  plaintiff,  Budd,  would  sustain  a  loss  in  his  business 
hj  remoYal  therefrom,  and  incur  expense  by  removal  amounting  to 
352. ;  and  that  the  plaintiff,  Budd,  had  become  liable  to  pay  for 
-solicitors'  charges,  for  advising  him,  and  otherwise  in  and  about 
the  matters,  172. 17s.  6d.    And,  throwing  off  the  odd  shillings  and 
pence,  Mr.  Coxon  awarded  all  those  sums  to  the  plaintiff,  Budd,  as 
images,  making  in  the  aggregate  2802. 

12.  The  now  plaintiff  has  paid  Budd  the  sum  of  2802.  so  awarded 
as  damages  as  aforesaid,  together  with  662.  5s.,  the  taxed  costs  of 
Budd  in  the  action  and  on  the  reference :  and  the  now  plaintiff 
lias  incurred  costs  to  her  attorney,  in  defending  the  action  and 
attending  the  reference,  to  the  amount  of  802.  This  last-mentioned 
sum  was  also  to  be  subject  to  taxation. 

13.  Subject  to  the  opinion  of  the  Court,  the  arbitrator  awarded 
and  directed  that  the  verdict  entered  for  the  plaintiff  do  stand 
upon  each  and  every  count  in  the  declaratioui  but  that  the  amount 
thereof  be  reduced  to  5842. 18s.  2d.,  made  up  as  follows : — 502.  costs 
of  new  shop-front ;  1021  expended  for  permanent  improvement  of 
the  premises ;  282. 13s.  2d.  for  the  costs  of  the  defendant  James 
l^eveU  in  the  suit  of  Speddinp  and  Budd  v.  Nevell;  70L  for  the 
plaintiff's  costs  incurred  in  the  snit^  subject  to  taxation  as  aforesaid ; 
2802.  the  damages  awarded  and  paid  by  the  now  plaintiff  in  the 
action  of  Budd  v.  Spedding ;  6621  5s.  the  plaintiff's  costs  in  the 
last-mentioned  action  and  of  the  reference;  and  802.  the  de- 
fendant's costs  of  the  last-mentioned  action  and  reference,  subject 
to  taxation  as  aforesaid. 

14.  The  pleadings  in  the  action  were  to  be  taken  as  and  form 
part  of  the  case. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
several  sums  mentioned  in  the  13th  paragraph,  making  together 
^842. 18s.  2d.y  or  any  and  which  of  them,  or  any  part  thereof  re- 
spectively, were  recoverable  in  this  action,  on  any  count  or  counts 
in  the  declaration,  and  whether  any  and  what  deduction  from  the 
5842. 18s.  2d.  should  be  made  in  respect  of  the  sum  of  15021  paid 
by  Budd  to  the  plaintiff  as  aforesaid;  it  being  agreed  that  the 
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1869       verdict  should  stand  for  the  sum  of  5842. 1&.  2(2.,  or  for  any  less 
Spkdding     sum,  as  the  Court  might  direct. 


J.  Braum,  Q.C.  (Bush  Cooper  with  him),  for  the  plaintiff.  The 
plaintiff  is  entitled  to  recover  the  whole  of  the  sums  enumerated 
by  the  arbitrator,  with  the  exception  of  the  502.  expended  in  put- 
ting in  a  new  shop-front,  and  102.  for  permanent  repairs ;  these 
must  be  considered  as  included  in  the  assessment  of  the  value  of 
the  new  lease.  As  to  the  costs  paid  and  incurred  in  the  Chancery 
suit^  she  is  clearly  entitled  to  them,  upon  the  pxinciple  laid  down 
by  this  Court  in  RandeU  v.  Trimen>  (1),  and  by  the  Court  of 
Queen's  Bench  in  CdUn  v.  Wright.  (2)  When  that  suit  was  in- 
stituted, the  plaintiff  had  a  right  to  suppose  that  the  defendant 
had  authority  from  his  brother  to  make  the  contract  for  the  new 
lease ;  and  she  was  first  informed  of  the  absence  of  authority  by 
the  evidence  given  by  the  defendant  before  the  examiner.  It  is 
true  that  James  Nevell,  on  the  10th  of  January,  1867,  gave  notice, 
through  his  solicitor,  that  he  should  require  possession  of  the  pre- 
mises upon  the  expiration  of  the  former  lease;  but,  under  the 
circumstances,  the  plaintiff  was  well  warranted  in  assuming  collu- 
sion between  the  two  brothers.  The  defendant  for  the  first  time 
disclosed  his  want  of  authority  when  he  came  to  give  his  evidence 
upon  oath  in  this  sidt.  Cdlen  v.  Wright  (2)  is  an  exactly  parallel 
case.  There,  as  here,  all  the  expenses  sought  to  be  recovered  were 
occasioned  by  the  assertion  of  authority  made  at  the  time  of  the 
contract  being  continued  and  persisted  in  by  the  defendant^  and 
bona  fide  acted  upon  by  the  plaintiff,  down  to  the  time  of  the  com- 
mencement of  the  proceedings  in  Chancery.  That  was  the  ground 
upon  which  the  judgment  of  the  Queen's  Bench  was  afiSrmed  in 
the  Exchequer  Chamber.  Then,  as  to  the  damages  and  costs  in 
the  action  of  Budd  v.  Spedding.  The  defendant  having  contracted 
to  grant  the  plaintiff  a  renewed  lease,  she  entered  into  an  agree- 
ment for  the  sale  of  all  her  interest  in  the  premises,  and  in  the 
fixtures  and  stock  thereon  to  Budd ;  and  being,  in  consequence  of 
the  defendant's  fraud,  unable  to  carry  out  that  contract,  she  was 
sued  by  Budd,  who  recovered  damages  against  her  to  the  amount 

(1)  18  C.  B.  786 ;  26  L.  J.  (C.P.)  307.      147 :  in  error,  8  E.  &  B.  647 ;  27  L,  J. 

(2)  7  E.  &  B.  301 ;  26  L.  J.  (Q.B.)      (Q.B.)  216. 
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of  280Z.,  besides  costs^  and  she  herself  incurred  other  costs  in  de-       is^ 
fending  herself  in  that  action.    All  these  she  is  entitled  to  recover    Speddiko  " 
here,  as  the  consequences  of  the  defendant's  false  and  fraudulent     j^svell 
representation. 

[Montague  Smith,  J.  How  can  the  plaintiff  recover  damages 
for  the  loss  on  the  re-sale  ?  Could  she  have  recovered  them  from 
the  vendor,  assuming  that  he  had  title  and  wilfully  refused  to  per- 
form the  contract  ?J 

She  would  clearly  be  entitled  to  the  value  of  the  term.  The 
authorities  upon  the  subject  are  conveniently  collected  in  LaoJo  v. 
Fwne.  (1)  There,  the  plaintiff  was  allowed  to  recover  the  differ- 
ence in  value  between  the  term  which  he  obtained  and  that  which 
the  defendant's  testator  had  contracted  to  grant  him ;  and  the 
rule  in  Mwreau  v.  ThyrnhiEL  (2)  was  held  not  to  apply ;  but  that 
laid  down  in  Hopkins  v.  QrazArooh  (3),  Bobinson  v.  Harman  (4), 
and  PowMett  v.  FvMer  (5),  was  adopted  by  the  Court  Damages 
for  the  loss  of  the  bargain  were  also  allowed  to  be  recovered  in 
Engd  v.  FUch.  (6)  After  an  elaborate  review  of  the  authorities^ 
Cockburn,  C.  J.,  in  the  last-mentioned  case  (7),  says :  ^^  There  is 
nothing  in  the  nature  of  real  property  which,  either  on  technical 
or  general  grounds,  should  take  a  contract  for  the  sale  of  real 
estate  out  of  this  general  rule,  with  one  single  exception,  viz.  that, 
owing  to  the  state  of  the  law  as  to  real  property,  the  undoubted 
owner  of  an  estate  often  finds,  unexpectedly,  difficulty  in  making 
out  a  title,  which  he  cannot  overcome  ;  if,  an  obligation  to  make 
out  title  being  implied  on  every  such  contract^  the  opposite  party 
rejects  the  title  and  repudiates  the  contract,  it  seems  not  alto- 
gether unreasonable  that  he  shall  be  entitled  to  no  more  than  the 
return  of  the  deposit,  if  any,  and  the  expense  of  investigating 
the  title.  .  .  .  But  the  limit  of  the  exception  is  to  be  found  in 
the  reason  on  which  it  is  based:  the  reason  ceasing,  the  rule 
should  also  cease.  It  can  properly  have  no  application  where  the 
non-performance  of  the  contract  arises,  not  from  a  difficulty  as  to 
title,  but  from  the  fact  of  the  party  who  engages  to  sell  not  having 

(1)  19  C.  B.  (N.S.)  96;  34  L.  J.    (4)  1  Ex.  850. 

(aP.)  201.  (6)  17  C.  B.  660 ;  25  L.  J.  (C.P.)  145, 

(2)  2  W.  Bla.  1078.  (6)  Law  Rep.  3  Q.  B.  314. 

(3)  6  B.  &  C.  31.  (7)  Law  Rep.  3  Q.  B.  at  p.  330. 
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1869  first  secured  to  himself  the  property  in  the  thing  of  which  he  takes 
Spkddino  o^  himself  to  dispose.  In  such  case^  there  seems  no  sonnd  reason 
why  the  consequences  which  arise  on  a  breach  of  contract  on  the 
sale  of  goods  should  not  equally  attach."  The  decision  in  WtBiams 
y.  Beffnclds  (1),  which  will  probably  be  relied  on  for  the  defendant^ 
proceeded  upon  the  principle  that,  upon  the  seller's  refusal  to  com- 
plete the  contract^  the  buyer  might  have  gone  into  the  market  and 
purchased  other  goods.  That  principle  does  not  apply  to  the  case 
of  a  contract  to  grant  a  lease. 

[MoNTAGTTE  Smith^  J.  Has  the  arbitrator  properly  assessed 
the  value  of  the  term  ?  He  has  adopted  Mr.  Goxon's  valuation  as 
between  the  plaintiff  and  Budd.  The  true  question  here  is,  what 
has  the  plaintiff  lost  through  the  defendant's  misrepresentation : 
Simons  y.  PaicheU.  (2)  As  to  the  other  damages,  and  the  costs  of 
Budd's  action,  those  clearly  are  too  remote. 

Keating,  J.  The  plaintiff  cannot  recover  against  the  defendant 
larger  damages  than  she  could  have  recovered  against  his  principal^ 
if  he  had  had  one.] 

In  SmUh  v.  Complon  (3),  the  defendant  conveyed  premises  to 
the  plaintiff,  and  covenanted  for  good  title :  an  action  of  formedon 
was  afterwards  brought  against  the  plaintiff  by  one  having  better 
title,  and  the  plaintiff  compromised  that  action  for  5007. ;  and  it 
was  held  that  he  might,  in  an  action  for  breach  of  covenant^  recover 
the  whole  sum  so  paid,  and  his  costs  as  between  attorney  and  client 
in  the  compromised  suit,  though  he  had  given  the  defendant  no 
notice  of  that  suit.  Wrighiup  v.  Chamberlain  (4)  also  shews  that^ 
where  the  costs  are  reasonably  incurred,  they  are  recoverable. 
Besides,  here  is  a  count  in  tort :  and  there  is  no  reason  why  the 
measure  of  damages  should  be  narrowed  in  the  case  of  a  wrong- 
doer. It  is  the  fraud  of  the  defendant  which  has  occasioned  all 
this  loss  to  the  plaintiff.  It  was  impossible  to  assess  the  damages 
which  Budd  had  sustained  without  the  intervention  either  of  a  jnry 
or  an  arbitrator.  The  absence  of  notice  could  at  the  most  only  be 
ground  for  contending  that  the  plaintiff  had  not  done  the  best  she 
could. 

QiMin,  Q.O.  (Coohson  with  him),  for  the  defendant.    Upon  the 

(1)  6  B.  &  S.  495  ;  34  L.  J.  (Q.B.)  221.  (3)  8  B.  &  Ad.  407. 

(2)  7  E.  &  B.  668  ;  26  L.  J.  (Q.B.)  195.  (4)  7  Scott,  598. 
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authority  of  CoOen  y.  Wright  (1),  it  may  be  conceded  that  the 

plaintiff  was  entitled  to  a  yerdiot  upon  the  count  for  breach  of    Spkddiko 
warranty.    But  there  is  no  ground  whatever  for  inferring  fraud.     Nxysll. 
Having  for  many  years  acted  as  agent  for  his  brother,  the  defendant 
not  unnaturally  thought  there  would  be  no  di£Sculty  in  getting 
him  to  renew  the  lease  upon  the  more  advantageous  terms  offered. 

[Brett,  J.  It  is  not  usual  to  refer  a  case  to  arbitration,  unless 
the  charge  of  fraud  is  withdrawn. 

MoirrAOXTK  Smith,  J.  The  defendant  must  have  known  at  the 
time  he  entered  into  it^  that  he  had  no  authority  from  hia  brother 
to  make  the  agreement.  The  propriety  of  the  verdict^  however,  is 
not  referred  to  us»  but  only  the  question  of  damages.] 

In  Gotten  v.  Wright  (1)  the  defendant  persisted,  down  to  the 
time  of  the  commencement  of  the  Chancery  proceedings,  in  assert- 
ing that  he  had  the  authority  which  he  professed  to  have :  and 
that  was  the  very  ground  of  the  judgment  of  Willes,  J.,  in  the 
Exchequer  Chamber.  Here,  however,  there  is  no  such  finding ; 
which  affords  a  material  distinction  between  the  two  cases.  If  the 
plaintiff  chose  to  commence  proceedings  against  James  Novell, 
without  inquiry  of  any  kind,  Ccitten  v.  Wright  (1)  is  an  authority 
to  shew  that  she  is  not  entitled  to  charge  the  defendant  with  the 
costs  of  those  proceedings.  As  to  the  damages  and  costs  paid  to 
Budd,  there  is  no  pretence  for  imposing  those  upon  the  defendant. 
The  utmost  the  plaintiff  can  in  any  view  be  entitled  to  is,  the  loss 
she  has  sustained  by  not  getting  the  renewed  lease  she  bargained 
for.  She  must  abide  the  loss  incurred  by  her  having  improvidently 
contracted  for  the  resale  of  the  lease  before  she  had  secured  it.  It 
is  a  damage  too  remote  to  charge  upon  the  defendant;  it  could  not 
have  been  in  the  contemplation  of  the  parties  at  the  time  of 
making  the  contract  The  plaintiff  may  be  entitled  to  recover  the 
50Z.  and  IQiL  which  she  expended  on  the  premises  upon  the  faith 
of  the  agreement  for  a  renewed  lease,  but  not  the  value  of  the  term 
in  addition.  This,  indeed,  is  conceded.  If  she  be  entitled  to  the 
value  of  the  term  which  she  has  lost,  it  must  be  upon  the  principle 
laid  down  in  the  cases  already  referred  to,  which  have  engrafted 
an  exception  upon  the  rule  in  Flureau  v.  ThornhiH  (2),  all  of 

(1)  7  K & B. 301 ;  26 L.  J. (Q.B.)  147 :  in  error,8  E, &  B.  647 ;  27  L.  J.  (Q.B.)  216. 
(2)  2  W.  Bla.  1078. 
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1809  which  tamed  upon  fraud  or  wilful  misoonduct ;  the  vendor  know- 
spEDDoro^^g  he  had  no  tiile>  or,  haTing  title,  wilfully  and  improperly 
Nkvbll.  ^^©f^M'^g  to  convey.  Then,  assuming  that  the  plaintiff  is  entitled 
to  damages  for  the  loss  of  the  term,  what  are  those  damages 
to  be  ?  There  is  no  finding  as  to  that :  all  that  appears  in  the 
case  is,  that  Budd  recovered  2802.  damages  against  her,  and  that  in 
that  action  the  arbitrator  assessed  the  loss  of  the  term  to  Badd 
at  2052. 

[MoNTAOUE  Smith,  J.  There  is  some  evidence,  as  against  the 
defendant,  that  the  premises  were  worth  100^  per  annum.  If  so, 
the  arbitrator,  if  he  adopted  the  mode  of  valuation  suggested  by 
Mr.  Ck)xon,  should  have  capitalized  the  difference  between  701.  a 
year  and  1007.] 

Smith  V.  Camptan  (1)  and  Wrightwp  v.  Chamberlain  (2),  have  no 
very  serious  bearing  upon  the  question.  The  costs  of  Badd'8 
action  cannot  be  allowed  in  any  event  Having  no  defence,  the 
plaintiff  should  not  have  allowed  those  costs  to  be  incurred.  The 
other  damages  awarded  to  Budd  fall  within  the  same  category. 

J.  Brawitf  Q.C.y  in  reply. 

Keating,  J.  This  is  an  action  in  which  the  plaintiff  charges  the 
defendant  with  having  assumed  to  be  the  agent  of  his  brother,  James 
Novell,  and  entering  into  a  contract  with  her  for  the  renewal  of  a 
lease  of  which  she  was  possessed  for  the  residue  of  a  term  of  year^, 
the  reversion  being  in  the  defendant's  brother,  whereas  he  was  not 
such  agent,  and  also  with  having  falsely  represented  that  he  had  au- 
thority  to  make  the  contract;  and  the  plaintiff  claims  damages  for 
the  false  representation  of  authority,  and  for  the  loss  of  the  term.  It 
appears  that,  by  an  agreement  of  the  16th  of  November,  1863,  the 
defendant  contracted,  on  behalf  of  his  brother,  James  Novell,  to 
grant  the  plaintiff  a  renewed  lease  for  twenty-one  years,  at  the 
expiration  of  the  then  existing  term,  at  a  rent  of  701  per  annum, 
which  was  an  advance  of  52.  per  annum  on  the  rent  theretofore 
paid,  and  subject  to  certain  other  conditions.  The  defendant  in 
fact  had  no  authority  from  his  brother  to  make  such  contract  But 
the  plaintiff,  assuming  that  the  defendant  had  authority,  on  the 
28th  of  June,  1865,  entered  into  an  agreement  to  dispose  of  her 
(1)  3  B.  &  Ad.  407.  (2)  7  Scott,  598. 
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interest  in  this  agreement  for  a  lease  to  one  Budd  for  150/.,  and  at  1869 
a  rent  of  70/.  per  annum.  When  the  time  arrived  for  the  granting  spEDDoia 
of  the  new  lease,  James  Novell  repudiated  his  brother's  authority,  ^J^'^^^j^ 
and  declined  to  renew ;  and  at  the  expiration  of  the  original  term, 
Budd,  who  had  been  let  into  possession  by  the  plaintifif,  was  turned 
out,  and  James  Nevell  granted  a  lease  to  another  person  at  a  rent 
of  100/.  per  annum.  The  plaintiff,  thereupon,  in  conjunction  with 
Budd,  commenced  a  suit  in  Chancery  against  James  Nevell  to  en- 
force specific  performance  of  the  agreement  of  the  16th  of  November, 
1863.  James  Nevell,  in  his  answer,  alleged  that  the  now  defendant 
neyer  communicated  with  him  on  the  subject  of  the  renewal  of  the 
lease,  and  had  no  authority  to  make  such  agreement  for  him ;  and 
the  now  defendant,  who  was  examined  as  a  witness,  also  swore  that 
he  had  no  authority  to  sign  the  agreement  on  behalf  of  his  brother. 
As  far  as  appears  from  any  finding  in  the  case,  that  was  the  first 
time  it  was  brought  to  the  knowledge  of  the  plaintiff  that  the 
defendant  had  falsely  represented  that  he  had  an  authority  which 
he  did  not  possess.  It  was  much  pressed  by  Mr.  Quain  that  it 
does  not  appear  that  he  had  not  before  that  disclosed  the  fact  of 
his  want  of  authority.  We  cannot  infer  that  before  the  revelation 
in  the  Chancery  suit  the  plaintiff  had  any  information  on  the  sub- 
ject The  plaintiff's  bill  was  thereupon  dismissed.  Budd  then 
brought  an  action  against  the  pMntiff  upon  the  agreement  which 
she  had  entered  into  with  him,  and  upon  a  reference  recovered 
damages  and  costs.  The  plaintiff  also  incurred  costs  in  defending 
that  action.  That  being  so,  the  plaintiff  has  brought  this  action 
against  the  defendant,  who  was  the  cause  of  all  the  mischief;  and 
she  divides  her  claim  into  several  branches.  In  the  first  place, 
she  claims  to  be  entitled  to  the  costs  which  she  was  compelled  to 
pay  and  has  incurred  in  the  suit  instituted  in  Chancery.  I  am  of 
opinion  that^  so  far  as  those  costs  are  concerned,  her  claim  is  well 
founded.  Mr.  Quain  has  very  strongly  urged  that  the  case  is  not 
within  either  CoBen  y.  Wright  (1),  or  BandeB  v.  Trimen  (2),  because 
there  was  no  persistence  by  the  defendant  in  his  £Etlse  representa- 
tion, as  there  was  in  those  cases.  There  is  nothing,  however,  in 
the  case,  as  stated  by  the  arbitrator,  to  shew  that  the  defendant 

(1)  7E.&B.301;  26L.J.(Q.B.)U7:  in  error,  8  E,  &  B.  647 ;  27L.J.(Q.B.)216. 
(2)  18  C.  R  786 ;  25  L.  J.  (C.P.)  307. 
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1SG9  ever  recalled  his  false  statement  that  he  had  aathority  to  contract 
BnaiDDTo  ^^  behalf  of  his  brother,  until  his  evidenoe  was  taken  before  the 
Nevill.     ®^*™^®'  ^  ^  Chancery  suit. 

Next,  the  plaintiff  claims  to  be  placed  in  the  same  situation  as 
she  would  have  been  in  if  the  contract  had  been  fully  carried  out ; 
in  other  words,  she  claims  to  be  entitled  to  recover  damages  com- 
mensurate with  the  value  of  the  lease  which  she  would  have  had  if 
the  defendant  had  had  authority  from  his  brother  to  enter  into  ihe 
agreement  of  the  16th  of  November,  1863.  I  am  <^  opinion  that 
the  plaintiff  is,  under  the  circumstances^  entitled  to  recover  against 
the  defendant  the  value  of  the  term.  That  value  might  be  ascer- 
tained in  various  ways.  It  appears  that  the  plaintiff  had  contracted 
to  assign  her  interest  in  the  renewed  lease  to  one  Budd  for  1507., 
and  upon  certain  other  terms  mentioned  in  the  agreement.  Being 
unable  to  carry  out  that  contract,  an  action  was  brought  against 
her  by  Budd ;  and,  upon  a  reference  to  ascertain  what  damages 
Budd  was  entitled  to  recover  in  that  action,  the  arbitrator  found 
that  the  annual  value  of  the  premises  was  902.,  and,  capitalizing 
the  difference  between  that  sum  and  702.,  the  rent  to  be  reserved 
by  the  lease,  he  assessed  the  value  at  2052.  It  may  be  that  the 
arbitrator  has  taken  too  low  an  estimate,  seeing  that  the  premises 
have  since  been  let  for  1002.  per  annum :  but  I  will  assume  that  he 
has  correctly  estimated  the  value,  and  therefore  I  think  the  plain- 
tiff is  entitled  to  recover  the  2052.  If,  however,  Mr.  Quain  thinks 
it  prudent  to  incur  the  risk  of  going  back  to  the  arbitrator  for  the 
purpose  of  assessing  the  value  of  the  term  as  between  these  two 
parties,  the  Court  will  not  object  to  its  being  referred  back  to  him. 
For  the  disposal  of  the  question  before  us,  it  is  enough  to  say  that 
in  my  opinion  the  plaintiff  is  entitled  to  recover  against  the  de- 
fendant the  value  of  the  term. 

The  third  head  of  claim  is  this : — The  plaintiff  insists  that  she  is 
entitled  to  recover  as  against  the  defendant  all  the  costs  she  has 
incurred  in  consequence  of  the  action  which  was  brought  against 
her  by  Budd,  and  the  entire  damages  assessed  by  the  arbitrator  in 
that  action.  I  am  of  opinion  that  she  is  not  entitled  to  recover 
those  damages  and  costs.  I  think  it  cannot,  under  the  circum- 
stances here  stated  (and  every  case  of  the  kind  must  stand  upon 
its  own  particular  ground),  be  taken  to  have  been  in  the  contem- 
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plation  of  the  parties,  at  the  time  of  entering  into  the  contract  for 
a  renewal  of  the  lease,  that  this  re-sale  shoidd  take  place.  Besides,  Bkddimg 
this  agreement  with  Budd  was  entered  into  without  any  communL  kxtill. 
cation  with  the  defendant,  and  without  any  inqniry  on  the  part  of 
the  plainti£P,  and  without  the  knowledge  either  of  the  defendant  or 
his  brother.  Now,  without  laying  it  down  that  such  notice  should 
have  been  given,  it  is  enough  to  say  that  the  absence  of  notice  is  an 
additional  circumstance  to  induce  me  to  say  that  this  consequence 
of  a  breach  of  the  contract  could  not  have  been  in  the  contempla- 
tion of  the  parties  at  the  time,  so  as  to  make  the  damages  resulting 
from  it  naturally  flow  from  the  wrongful  act  of  the  defendant. 

I  am  therefore  of  opinion  that  the  plaintiff  is  entitled  to  recover 
upon  these  two  heads  of  claim  first  referred  to,  but  not  upon  the 
third.  And  this,  I  think,  substantially  disposes  of  all  the  questions 
which  the  arbitrator  has  submitted  to  us. 

MoNTAQUE  Smith,  J.  I  am  of  the  same  opinion.  The  action, 
so  far  as  it  is  founded  upon  contract^  rests  upon  a  warranty  given 
by  the  defendant,  who  assumed  to  be  acting  as  agent  for  his 
brother,  that  he  was  such  agent.  The  plaintiff,  relying  upon  that 
warranty,  entered  into  a  contract  for  the  sale  of  her  interest  in  the 
intended  lease  to  Budd :  and  the  defendant's  brother,  when  applied 
to,  refused  to  grant  a  lease.  The  plaintiff  thereupon  filed  a  bill  for 
specific  performance  against  James  Novell,  the  defendant's  brother. 
The  defendant  was  examined  as  a  witness  for  the  plaintiffii  in  that 
suit,  and  on  such  examination  admitted  that  he  had  no  authority 
from  his  brother  to  enter  into  the  contract  for  renewal  of  the  lease. 
The  plaintiff's  bill  was  thereupon  dismissed,  with  costs;  and  she 
now  seeks  to  recover  from  the  defendant  the  costs  incurred  by  her 
in  that  suit,  as  well  as  those  which  she  was  compelled  to  pay  to 
the  then  defendant  and  also  to  her  co-plaintiff,  Budd,  who  became 
a  party  to  the  suit  under  an  indemnity.  Mr.  Quain  contends  that 
the  case  differs  from  Gotten  v.  Wright  (1),  where  such  costs  were 
held  to  be  recoverable  against  a  person  who  had  in  a  similar  manner 
falsely  represented  himself  to  be  authorized  as  agent  to  contract 
for  the  grant  of  a  lease,  because  in  that  case  the  defendant  had 
down  to  the  time  of  the  filing  of  the  bill  persisted  in  asserting  that 
(1)  7  E.&  B.  301;  26  L.  J.(Q.B.)147:  in  error,  8  B.  &  R  647;  27  L.  J.  (Q.B.)  215. 
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1869  he  had  the  authority  which  he  had  represented  himself  to  haTe. 
Sfeddino  It  is  quite  consistent  with  the  facts  found  by  the  arbitrator  here 
Nxmj«  ^^^  ^^  defendant  had  done  the  same.  James  Neyell  repudiated 
the  defendant's  authority ;  but  the  defendant  never  communicated 
to  the  plaintiff  that  he  had  no  such  authority,  until  he  appeared 
before  the  examiner  as  a  witness.  Seeing  the  relationship  of  the 
parties,  and  the  manner  in  which  the  defendant  appeared  to  hare 
acted  before  for  his  brother,  I  am  by  no  means  satisfied  that^  even  if 
the  defendant  had  made  such  a  communication,  the  plaintiff  would 
not  have  been  justified  in  going  on  with  the  suit  Upon  his  eyideuce, 
the  plaintiff  was  compelled  to  abandon  the  suit  and  pay  the  costs. 
I  am  clearly  of  opinion  that  those  costs  constitute  a  damage  whicli 
naturally  flowed  firom  the  contract  which  the  defendant  entered 
into  with  the  plaintiff,  and  that  she  is  entitled  to  reooyer  them  in 
this  action. 

The  next  question  is  whether  the  plaintiff  is  entitled  to  recover 
the  value  of  the  term  agreed  to  be  granted  I  apprehend  that 
in  this  case  (though  possibly  not  in  all  cases),  the  proper  menr 
sure  of  damages  is  the  same  as  it  would  be  if  this  had  been  an 
action  against  the  principal  for  refusing  to  carry  out  the  agree- 
ment ;  because,  if  the  defendant  had  possessed  the  authority  which 
he  represented  himself  to  have,  there  would  have  been  a  bind- 
ing contract  for  the  renewal  of  the  lease.  If  James  NeveU  had 
not  possessed  the  estate,  or  had  been  insolvent,  the  case  might 
have  been  different.  But  there  is  no  suggestion  that  he  was  not 
perfectly  solvent ;  and  it  is  dear  that  he  had  title  to  grant  the 
lease  which  the  defendant  contracted  that  he  should  grant.  The 
proper  measure  of  damages  therefore  must  be,  the  loss  which 
the  plaintiff  has  sustained  in  not  having  a  valid  contract  with 
James  Nevell.  To  ascertain  the  amount  of  that  loss,  we  must  see 
what  would  have  been  the  value  of  the  lease,  if  granted.  The  case 
of  Sinuma  v.  Paiehett  (1)  clearly  shews  that  the  value  of  the  estate  is 
the  proper  measure  of  damages  in  this  case.  That  was  an  action 
against  the  defendant  for  falsely  assuming  to  have  authority  as 
agent  of  Bostron  &  Co.  to  contract  for  the  purchase  of  a  ship  from 
the  plamtiff.  It  turned  out  that  the  defendant  had  no  such  an- 
thority,  and  Bostron  &  Co.  refused  to  adopt  the  contract.    The 

(1)  7  E.  &  B.  oG8 ;  26  L.  J.  (Q.B.)  195. 
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plaintiff  re-sold  tUe  ship  for  a  price  considerably  less  than  that  which  1869; 
the  defendant  had  contracted  for,  and  sued  him  for  the  difference.  ~gFi^^Q~ 
It  was  held  that  the  proper  measure  of  damages  was  the  loss  on  xevkll 
the  re-sale.  Mr.  Brown  further  says  that  the  plaintiff,  having 
been  prevented  from  carrying  out  her  contract  with  Budd,  and 
having  been  sued  by  him  and  been  compelled  to  pay  him 
damages  and  large  costs,  she  is  entitled  to  recover,  in  addition 
to  the  value  of  the  lease,  the  damages  and  costs  which  she  has 
paid  to  Budd.  I  cannot,  however,  come  to  that  conclusion.  It 
is  impossible  to  lay  down  a  rule  which  shall  govern  all  cases. 
Here,  the  defendant,  professing  to  have  authority  as  agent  to  do 
so,  contracts  with  the  plaintiff  for  a  renewal  of  her  lease.  Did  that 
warrant  her  in  entering  into  a  sub-contract  for  the  sale  of  her 
interest  in  the  intended  lease,  so  as  to  throw  upon  the  defendant 
the  loss  of  that  bargain,  supposing  the  contract  which  he  had 
entered  into  not  to  be  ratified?  I  find  no  sufficient  reason  for 
holding  that  a  re-sale  of  the  lease  may  be  considered  to  have 
been  in  the  contemplation  of  the  parties  at  the  time  of  making  the 
original  contract.  Upon  the  whole,  therefore,  it  appears  to  me 
that  the  plaintiff  is  only  entitled  to  recover  the  value  of  the  lease, 
enhanced  by  the  expenditure  contemplated  by  the  agreement  itself, 
and  that  the  loss  upon  and  arising  from  the  resale  cannot  be  re- 
covered. The  arbitrator  who  decided  the  question  of  damages  be- 
tween Budd  and  the  plaintiff  estimated  the  value  of  the  lease  at 
205Z.,  capitalizing  the  difference  between  701.  a  year  which  the 
plaintiff  was  to  have  paid,  and  90Z.  a  year  which  he  considered  to 
be  the  value  of  the  premises.  It  is  true,  that  is  higher  than  the 
price  which  Budd  had  agreed  to  pay  the  plaintiff  for  the  lease. 
But  the  150Z.  which  Budd  agreed  to  pay  is  not  necessarily  to  be 
considered  as  the  actual  value  of  the  lease,  because  he  further 
agreed  to  take  the  stock  and  fixtures  upon  the  premises  at  a  valu- 
ation ;  and  the  plaintiff  mighty  in  consideration  of  that  stipulation, 
have  consented  to  take  a  less  sum  for  the  lease  than  she  would 
otherwise  have  demanded.  I  therefore  think  we  may  fairly  take 
the  205/.  as  the  value  of  the  lease,  and  allow  that  sum  to  the 
plaintiff  as  damages  for  the  loss  of  the  term.  If  the  defendant  is 
not  satisfied,  he  may  go  back  to  the  arbitrator  to  have  the  value 
assessed    It  seems  to  me  that  the  sums  I  have,  referred  to  com- 
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1869  prehend  the  whole  amount  of  damages  which  the  plaintiff  is 
SPKDDuro    entitled  to  recover. 

With  regard  to  the  damages  and  costs  which  Budd  recovered 
against  the  plaintiff  in  the  action  and  under  the  reference,  I  tlunk 
they  fall  within  the  principle  which  has  led  me  to  the  condnsion 
that  the  consequences  of  the  plaintiff's  breach  of  contract  with 
Budd  are  not  to  fiedl  upon  the  defendant,  all  tnose  consequenoes 
being  too  remote. 

Upon  the  whole,  I  agreie  with  my  Brother  Keating  that  the 
plaintiff  is  entitled  to  judgment  for  the  sums  I  have  mentioned. 

Brett,  J.    I  am  entirely  of  the  same  opinion,  and  for  the  same 

reasons. 

Judgment  for  the  plaintiff  far  303Z.  13s.  2d.  (1) 

Attorney  for  plaintiff:  Vant. 
Attorney  for  defendant :  O.  Carew. 


p^  4.  [IN  THE  EXGHEQUEB  OHAMBEB.] 


MATTHEWS  v.  THE  DISCOUNT  CORPORATION. 

Measure  cf  Damagei^Weighi  Note$  on  Sale  of  Jute — Tide  to  DeposU  after 
Destruction  qf  Oooda. 

A.  baying  pnrcbased  jate,  warehoused  it  at  the  London  Docks,  paid  a  deposit 
on  itj  and  received  weight  notes  for  it  from  the  Dock  Company,  and  these  he 
deposited  with  B.  aa  a  security  for  advances  made  to  A.  by  C^  and  B.  agreed  to 
hold  them  as  such  security.  The  jute  having  been  destroyed  by  fire^  A«  applied 
to  B.  for  the  notes,  who  wrongfully  gave  them  up  to  him,  and  A  then  went  to 
the  vendor  of  the  jute  and  obtained  back  the  deposit  and  subsequently  became 
insolvent  and  failed  to  repay  C.  his  advances. 

C.  having  sued  B.  for  his  breach  of  contract  in  delivering  up  the  wdght  notes 
to  A.  :— 

Seldf  that  C.  was  entitled  to  substantial  and  not  merely  nominal  damages. 

This  was  an  appeal  from  a  judgment  of  the  Ooort  of  Common 
Fleasy  making  absolute  a  rule  obtained  by  the  plaintiff  to  increase 
the  damages  from  a  nominal  sum  to  7192*,  an  amount  agreed  upou 
between  the  parties. 

(1)  Salject^  as  to  the  702.  costs^  to  taxation. 
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The  facts  of  the  case,  as  fSeur  as  is  material  for  the  present  decision,       1S69 
'were  as  follovra : —  MATTHEwa 

In  January,  1866,  Messrs.  Steele,  Scott,  &  Co.,  who  were  com-  jy^g^^j^ 
mission  agents  in  London,  purchased  of  Messrs.  Bathbone  Brothers  Corporation. 
&  Co.,  of  Liverpool,  through  Messrs.  Corrie  &  Co.,  their  brokers,  a 
quantity  of  jute,  per  ship  Irwelly  upon  the  usual  terms.  The  pur- 
chase was  on  the  joint  account  of  Messrs.  Steele,  Scott,  &  Co.  and 
the  plaintiff,  under  an  arrangement  that  the  former  were  to  keep 
the  plaintiff  out  of  cash  advance,  it  being  anticipated  that  the  jute 
would  be  resold  at  a  profit  before  the  prompt  day. 

According  to  the  usual  terms,  the  jute  was  to  be  at  the  risk  of 
the  sellers  tiU  the  prompt  day. 

The  jute  on  arrival  was  deposited  in  the  jute  warehouse  of  the 
West  India  Dock  Company,  and  weight  notes  were  made  out  by 
the  company  to  Messrs.  Corrie  &  Co.,  the  selling  brokers. 

Messrs.  Steele,  Scott,  &  Co.,  being  unable  to  arrange  for  the  pay- 
ment of  the  deposit  money  as  agreed,  applied  to  the  plaintiff,  who 
advanced  2000Z.  for  that  purpose,  and  subsequently  agreed  that 
Messrs.  Steele,  Scott^  &  Co.,  should  draw  upon  him  three  further 
bills  amounting  to  33002.,  upon  the  security  of  a  portion  of  the 
weight  notes,  and  that  the  bills  should  be  discounted  by  the 
defendants,  who  were  to  receive  such  weight  notes  as  security,  and 
hold  them  for  the  plaintiff. 

The  defendants  accordingly  discounted  the  bills  and  signed 
receipts  for  the  weight  notes,  stating  that  they  held  them  for  the 
plaintiff. 

The  weight  notes  are  documents  issued  by  the  Dock  Company 
and  contain  amongst  other  things  the  description  and  weight  of  the 
jute.  Their  use  is  shewn  by  the  form  of  agreement  on  the  back, 
which  is  as  follows : — 

**  engage  to  deliver  to 

or  order,  the  warrant  issued  by  the  East  and  West  India  Dock 
Company,  for  the  within-mentioned  goods,  P&jii^g 

for  the  same  on  or  before  •    Should  the  delivery 

be  required  before  the  expiration  of  the  prompt,  the  weight  note, 
must  be  produced  at  the  East  India  Docks  together  with  the  war- 
rant regularly  endorsed,  without  which  no  delivery  can  take  place ; 
but  after  that  date  the  warrant  alone  will  be  sufficient  to  obtain 
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1869        possession  of  the  property,  and  this  weight  note  will  be  of  no 
Matthbws    validity  whatever.    The  holder  hereof  is  authorized  to  inspect  and 
Dmoo    t    ^™P^®  ^^®  goods  until  the  expiration  of  the  prompt  on  paying  the 
CoBPORATioN.  usual  charges." 

This  endorsement  is  signed  by  the  selling  broker,  and  the  weight 
note  is  handed  to  the  buyer  on  his  paying  the  deposit. 

The  jute  was  destroyed  by  fire  before  the  prompt  day,  and  Messrs. 
Steele,  Scott,  &  Co.,  then  retired  the  bills  so  discounted  by  the 
defendants,  who  thereupon  delivered  up  to  them  the  weight  notes, 
without  any  authority  from  the  plaintiff. 

The  same  day  Messrs.  Steele,  Scott,  &  Co.  handed  the  weight 
notes  to  Messrs.  Corrie  &  Co.,  and  received  back  from  them  the 
deposit. 

Messrs.  Steele,  Scott,  &  Co.  were  at  the  time  insolvent^  and  the 
plaintiff  sustained  a  loss  by  them  on  the  transactions  to  the  amount 
of  719Z.  98.  bd. 

Under  these  circumstances,  the  plaintiff  sued  the  defendants  in 
trover  for  the  weight  notes,  and  for  their  breach  of  agreement  to 
hold  them  for  the  plaintiff,  and  the  case  was  tried  before  Bovill,  C.  J., 
at  the  sittings  in  London  after  Hilary  Term,  1867,  when  a  verdict 
was  found  for  the  plaintiff  for  nominal  damages,  with  leave  to  him 
to  move  to  increase  the  damages  to  7192.  9s.  bd. 

A  rule  nisi  having  been  obtained  accordingly,  by  the  consent  of 
parties  and  the  order  of  the  Court  an  arbitrator  was  to  ascertain : 
1.  What  is  the  usual  form,  if  any,  of  the  contract  for  the  sale  of 
jute  afloat  or  to  arrive.  2.  What  is  the  usual  form,  if  any,  of  the 
contract  for  the  resale  of  jute  afloat  or  to  arrive ;  and  what  is  the 
usual  course,  if  any,  adopted  in  subcontracts  for  the  sale  of  jute 
with  respect  to  the  deposit  made  on  the  original  contract  of 
sale. 

The  arbitrator  certified :  1.  That  there  was  no  usual  form  of 
contract.  2.  That  the  usual  course  adopted  in  the  jute  trade  in 
sub-contracts  for  the  sale  of  jute  before  the  prompt  day,  is  for  the 
sub-vendor  to  pay  his  vendor  the  amount  of  the  original  deposit, 
plus  or  minus,  as  the  case  may  be,  the  difference  between  the  ori- 
ginal price.  Should  the  depression  in  the  price  on  the  re-sale  be 
greater  than  the  amount  of  the  original  deposit,  then  the  sub- 
vendor  would  receive  from  his  vendor  a  sum  equal  to  the  difference 
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between  the  amount  of  the  original  deposit  and  the  total  amount       1869 
of  depreciation.  Matiii>w8 

Upon  this  report  the  Court  of  Common  Pleas  made  absolute  the     ^   *• 
rule  to  increase  the  damages  to  7191.  5a.  9d,  Oo&poBATiosr. 

From  this  judgment  the  defendants  appealed ;  and  the  question 
for  the  opinion  of  the  Court  of  Appeal  was,  whether  or  not  the  said 
rule  nisi  ought  to  have  been  made  absolute. 

Sir  O.  Honyman,  Q.O.  (PrideauXy  Q.(7.,  with  him),  for  the  de- 
fendants.   The  plaintiff  has  not  sustained  any  actual  damage,  for 
the  weight  notes  would  have  given  him  no  right  to  the  deposit. 
They  represent  the  jute,  it  is  true,  till  the  prompt  day,  and  must 
be  produced  at  the  dock  with  the  warrant  in  order  to  obtain  a 
delivery  of  the  goods ;  but  after  the  prompt  day  the  warrant  alone 
is  sufficient,  and  the  weight  notes  are  valueless;  and  they  are 
equally  so  after  the  jute  has  been  destroyed.     The  right  to  the 
return  of  the  deposit  arises  from  the  original  contract,  which  was 
between  Messrs.  Steele,  Scott,  &  Co.  and  Messrs.  Corrie  &  Co. ;  and 
the  latter  would  have  been  bound  to  pay  back  the  deposit  to  the 
former,  even  if  they  had  not  had  the  weight  notes.    The  plaintiff, 
as  holder  of  the  weight  notes,  had  purchased  the  contract^  but  he 
had  not  thereby  acquired  all  the  rights  connected  with  it.    The 
destruction  of  the  jute  would  not  necessarily  give  the  sub-vendee 
any  claim  to  the  deposit;  thus,  if  the  original  purchase  had  been 
for  lOOOZ.,  and  the  deposit  lOOZ.,  then  if,  the  market  having  fallen, 
the  sub-sale  had  been  for  900?.,  the  sub-vendee  would  pay  nothing, 
but  would  only  become  liable  to  pay  the  900L  to  the  original 
seller  on  the  prompt  day ;  and  when  the  goods  were  destroyed,  it 
would  be  the  original  purchaser,  and  not  the  sub-vendee,  who 
would  be  entitled  to  the  lOOZ.  deposited.    In  any  case  the  original 
seller  is  bound  to  return  the  deposit  to  the  person  who  purchased 
from  him,  and  with  whom  alone  he  has  any  privity  of  contract ; 
and  the  latter  must  then,  if  necessary,  settle  with  the  sub-vendor, 
paying  over  part  or  the  whole  of  it,  as  the  special  circumstances 
luay  require. 

[PiGOTT,  B.  We  are  sitting  here  as  a  jury,  and  if,  in  fact, 
Messrs.  Corrie  &  Co.  paid  over  the  deposit  to  Messrs.  Steele, 
Scott,  &  Co.  without  inquiry,  because  they  produced  the  weight 
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1869       notes,  a  sabstantial  loss  will  in  fact  hare  been  occasioned  to  the 
Mattbxvb"  plaintiff  by  the  defendants'  conduct.] 

DiswuKT        ^^  Messrs.  Steele,  Scott,  &  Co.  could  have  forced  Messrs.  Corrie 
OoRPOEATioK.  &  Co.  to  pay  them  back  the  deposit  without  producing  the  weiglit 
notes,  the  Court  will  not  presume  that  Messrs.  Corrie  &  Ca  would 
hare  refused  to  do  what  they  were  legally  bound  to  do,  or  that 
Messrs.  Steele,  Scott,  &  Co.  would  have  had  any  difficulty  in  obtain- 
ing the  deposit  from  them,  if  the  defendants  had  refused  to  return 
the  weight  notes.     If  the  plaintiff,  on  the  other  hand,  had  received 
the  weight  notes,  and  brought  them  to  Messrs.  Corrie  &  Co.,  they 
would  not  have  been  justified  in  paying  him  the  deposit    K, 
indeed,  there  had  really  been  an  equitable  assignment  of  the 
deposit,  and  express  notice  of  it  to  Messrs.  Corrie  &  Co.,  then,  do 
doubt,  the  latter  would  have  had  a  defence  to  any  action  brought 
against  them  by  Messrs.  Steele,  Scott,  &  Co. :  Jefa  v.  Day  (1) ; 
but  here  there  was  neither,  and  that  express  notice  is  necessary 
'  was  decided  in  Tlumipson  v.  Speirs.  (2)    If  there  had  been  such  au 
assignment  and  notice,  Messrs.  Corrie  &  Co.  would   have  been 
bound  to  pay  the  deposit  to  the  plaintiff,  even  without  his  pro- 
ducing the  weight  notes ;  and  even  in  that  case,  therefore,  the  art 
of  the  defendants  would  not  have  occasioned  the  plaintiff  loss.    It 
does  not  follow  that  damages  are  recoverable  for  every  loss,  iu  &ct, 
occasioned  by  the  defendants  act    The  cases  of  Eadley  v.  Boxen- 
dale  (3),  and  Eoux  v.  Salvador  (4),  may  be  cited  as  instances  to 
the  contrary ;  and  the  judgment  of  Willes,  J.,  in  lonides  v.  0«»- 
versal  Marine  Insurance  Company  (5)  is  also  in  point     Here  tlie 
defendant*'  act  in  no  way  affected  the  legal  rights  of  the  parties 
in  accordance  with  which  the  defendants  might  well  presume  all 
parties  would  act. 

/.  Brown,  Q,C.  {Thesiger  with  him),  for  the  plaintiff.  The  pur- 
chase of  the  weight  notes  gave  the  plaintiff  not  only  a  right  U) 
the  jute,  but  an  equitable  interest  in  the  deposit;  and  if  hebai 
produced  to  Messrs.  Corrie  &  Co.  the  weight  notes  and  the  corre- 
spondence with  Messrs.  Steele,  Scott,  &  Co.,  they  would  have  paii 
him  the  deposit.     It  is  clear  that,  in  fact,  Messrs.  Steele,  Scott,  &  Co. 

(1)  Law  Pep.  1  Q.  B.  372.  (4)  3  Bing.  N.  C.  266. 

(2)  13  Sim.  469.  (6)  14 C.  B.  rN.S.) 259, 289 ;  32 L. J. 

(3)  9  Ex.  341 ;  23  L.  J.  (Ex.)  179.       (C.  T.)  170, 176-9. 
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obtained  the  deposit  on  prodncing  the  weight  notes,  cmd  that  they        1869 
thought  they  could  not  obtain  it  otherwise  may  be  inferred  from    Matthbws 
the  fact  that  they  paid  to  the  defendants  33,000i  in  order  to  retire    Dig^^j, 
their  bills  and  so  obtain  possession  of  the  weight  notes.     [He  was  Cobtokation. 
stopped  by  the  Court.] 

Sir  G.  Hanyman,  Q>0.,  in  reply.  No  question  arises  as  to  what  use 
the  plaintiff  could  have  made  of  the  weight  notes,  if  he  had  had 
them,  for  the  action  is  not  for  refusing  to  deliver  the  weight  notes 
to  him,  but  for  delivering  them  to  Messrs.  Steele,  Scott,  &  Co. 

Kellt,  C.B.  In  this  case  we  are  called  on  to  say  whether  we 
will  reverse  the  decision  of  the  Court  of  Common  Pleas.  The  case 
is  so  stated  as  to  throw  upon  us  the  necessity  of  forming  our  judg- 
ment upon  questions  of  fact,  a  course  which  is  very  undesirable  in 
appeals  from  the  decision  of  the  courts  of  Westminster  Hall.  We 
must,  however,  deal  with  it  €is  best  we  can.  Messrs.  Corrie  &  Co., 
on  receiving  the  deposit,  handed  to  Messrs.  Steele,  Scott,  &  Co., 
who  paid  it,  the  weight  notes  which  were  the  indicia,  and  the 
only  indicia  of  the  property ;  and  the  only  thing  that  remained 
to  be  done  was  the  payment  of  the  rest  of  the  price  upon  the 
prompt  day  by  the  holder  of  the  weight  notes,  to  whom  the 
goods,  or  a  warrant  to  receive  them,  would  then  have  been  de- 
livered up.  The  plaintiff  became  interested  in  the  purchase,  and 
was  the  means  of  obtaining  the  advance  of  a  large  sum  to  Messrs. 
Steele,  Scott,  &  Co.,  by  which  means  alone  they  were  able  to 
make  the  deposit;  and  until  the  contract  was  carried  out  the 
plaintiff  was  to  have  the  security  of  the  weight  notes,  which  were 
accordingly  deposited  with  the  defendants,  to  be  held  by  them  for 
the  plaintiff.  The  defendants,  in  violation  of  their  contract,  gave 
up  the  weight  notes  to  Messrs.  Steele,  Scott,  &  Co.,  who  went  the 
same  day  to  Messrs.  Corrie  &  Co.,  and  gave  them  up  to  them,  and 
demanded  and  received  back  the  deposit  The  plaintiff  having 
brought  this  action  against  the  defendants  for  their  breach  of  con- 
tract, we  have  to  determine  whether  he  is  entitled  only  to  nominal 
damages  or  the  whole  amount  of  his  interest  in  the  contract.  This 
seems  to  depend  upon  whether  the  plaintiff  has  sustained  this  loss 
by  reason  of  the  defendants  having  delivered  up  the  weight  notes. 
Let  us  consider  then  what  would  have  happened  if  the  defendants 
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1869  had,  instead,  deliyered  tbem  over  to  the  plaintiff  on  the  happening 
Maithevb  of  ^®  ^^^'  I*  ^s  unnecessary  to  decide  whether  the  plaintiff  could 
jj  •  ,  have  sued  Messrs.  Corrie  &  Co.  for  the  deposit^  because  it  is  clear 
CoBFOBATiuN.  that  cithor  the  latter  would  haye  paid  it  oyer  to  him  upon  his  pro- 
ducing the  weight  notes,  which  were  the  indicia  of  the  jute  which 
had  been  destroyed,  and  he  would  then  hare  retained  what  was 
due  to  him,  and  paid  over  the  remainder  to  Messrs.  Steele^  Scott, 
&  Co. ;  or  else,  if  the  deposit  had  been  also  claimed  by  Messrs. 
Steele,  Scott,  &  Co.,  Messrs.  Corrie  &  Co.  would  have  filed  an 
interpleader  bill,  and  the  Court  would  then  have  ordered  so  much 
of  the  deposit  as  was  due  to  him  to  be  paid  to  the  plaintiff.  The 
loss  that  the  plaintiff  has  sustained  seems,  therefore,  to  flow  as  a 
natural  and  necessary  consequence  from  the  defendants'  act.  I  do 
not  enter  into  any  other  &cts ;  but  our  conclusion,  if  it  had  been 
necessary  to  form  one,  would  have  been  that  Messrs.  Corrie  &  Co. 
would  not  have  paid  over  the  deposit  to  Messrs.  Steele,  Scott,  &  Co. 
without  the  production  of  the  weight  notes.  The  judgment  of  the 
Court  of  Common  Pleas,  into  the  terms  of  which  I  do  not  enter, 
must  therefore  be  affirmed. 

Mellob,  J.  I  am  not  prepared  to  work  out  the  question  quite 
so  far  as  my  Lord  has  done,  and  it  is  unnecessary  to  do  so,  as  the 
parties  have  agreed  what  the  amount  of  the  damages  shall  be,  if 
they  are  more  than  nominal.  I  do  not  differ,  but  am  not  so  clear 
as  my  Lord  as  to  what  the  exact  amount  of  the  damages  would  be, 
apart  from  the  agreement  of  the  parties. 

Channell,  B.  I  should  have  been  quite  content  to  leave  the 
case  in  the  way  that  it  has  been  put  by  my  Lord ;  but  it  is  unne- 
cessary to  say  more  than  that  the  plaintiff  is  entitled  to  substantial 
damages,  as  the  amount  has  been  agreed  upon  by  the  parties. 

PiGOTT,  B.,  Hannen,  J.,  and  Cleasbt,  B.,  concurred. 

Jvdginent  affirmed. 

Attorneys  for  plaintiff:  LinJdaters,  Hackwood^  dt  Addison, 
Attorneys  for  defendants :  Flux,  Arffles,  dt  Rawlins. 
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PEASE  AHD  Othbhs,  PiBTinoKKBS ;  NORWOOD,  Rbspondext. 

Hull  Election  Petition.  ^^^  ^^' 

PEGLER,  Petitionxb;  GURNET  and  HOARE,  Respondents. 
Southampton  Election  Petition. 

Parliammtart/  EUduma  Act,  1868  (31  db  32  Vict.  e.  125),  ss.  6,  8,  9,  22,  26— 
Amount  of  Security — Sufficiency  of  Sureties^  and  mode  qf  curing  an  ObjeC" 
tion  to  the  Security — W?u>  may  he  Sureties — Practice — Computation  of  Time, 

Section  6  of  tlie  Parliamentary  Elections  Act,  1868,  enacts  that  security  shall 
be  given  by  the  petitioner  for  costs  to  an  amount  of  lOOOZ.,  either  by  recognizance 
to  be  entered  into  by  any  number  of  sureties  not  exceeding  four,  or  by  a  deposit 
of  money,  or  partly  in  one  way  and  partly  in  the  other. 

S.  8.  That  it  shall  be  lawful  for  the  respondent,  where  the  security  is  given 
wholly  or  partially  by  recognizance,  to  object  in  writing  to  such  recognizance,  on 
the  ground  that  the  sureties  or  any  of  them  are  insufficient. 

S.  9.  That,  if  an  objection  to  the  security  is  allowed,  it  shall  be  lawful  for  the 
petitioner  to  remove  such  objection  by  a  deposit  of  such  sum  of  money  as  may  be 
deemed  to  make  the  security  sufficient. 

S.  22.  That  two  or  more  candidates  maybe  made  respondents  to  the  same  peti- 
tion, and  their  case  may  for  the  sake  of  convenience  be  tried  at  the  same  time,  but 
for  all  the  purposes  of  this  ^ct  such  petition  shall  be  deemed  to  be  a  separate  peti- 
tion against  each  respondent. 

S.  26.  That,  until  rules  of  Court  have  been  made  in  pursuance  of  this  act,  and 
fio  far  as  such  rules  do  not  extend,  the  principles,  practice,  and  rules  on  which 
committees  of  the  House  of  Commons  have  heretofore  acted  in  dealing  with  elec- 
tion petitions  shall  be  observed  so  far  as  may  be  by  the  Court  and  judge  in  the 
case  of  election  petitions  under  this  act : — 

Meld,  that  security  to  the  amount  of  10007.  is  all  that  can  be  required,  though 
the  petition  is  against  the  return  of  two  or  more  members. 

Mdd  also,  that  the  petitioners  themselves  cannot  be  sureties ;  but  that  the  fact 
of  some  of  them  entering  into  a  recognizance  as  sureties  does  not  render  the  secu- 
rity invalid,  but  is  an  objection  to  its  sufficiency  under  s.  8,  and  may  be  amended 
by  a  deposit  of  money  pursuant  to  s.  9. 

A  recognizance  having  been  objected  to  as  void,  on  the  ground  that  the  sureties 
were  four  of  the  petitioners,  the  election  judge  at  chambers  refused  to  order  the 
petition  to  be  removed  from  the  files  of  the  Court,  but  held  the  security  to  be 
insufficient,  and  ordered  that,  if  10007.  should  be  deposited,  the  petition  should  be 
deemed  at  issue ;  and  that,  in  default,  the  proceedings  on  the  petition  be  stayed : — 

Eeld,  that  the  mode  of  questioning  the  order  was  by  application  to  the  Court  in 
virtue  of  its  general  jurisdiction. 

Sundays  are  not  to  be  reckoned  in  computing  the  twenty- one  days  allowed  by 
s.  6,  sub-sect  2,  for  filing  the  petition. 

Charles  Morqon  Norwood  and  James  Clay  haying  been  re- 
tamed  as  members  to  serve  in  parliament  for  the  borough  of 
Vol.  IV,  X  2 
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1869  Emgston-Tipon>-HnIl9  a  petition  was,  on  the  9th  of  December^  1868^ 
Pease  presented  by  Joseph  Walker  Pease  and  twelve  other  persons,  com- 
NoBwoop.  pl&ii^ii^g  of  sach  retnm,  and  praying  that  the  election  might  be  de- 
clared void,  on  the  ground  of  bribery,  treating,  and  nndne  influence. 

At  the  time  of  filing  the  petition,  or  within  three  days  after- 
-  wards,  a  document  purporting  to  be  a  recognizance  pursuant  to 
31  &  32  Vict  c  125,  s.  6,  sub-sect.  5,  but  entered  into  by  four 
of  the  petitioners,  who  were  described  as  follows, — Joseph  Walker 
Pease,  of  Hessle,  in  the  east  riding  of  the  county  of  York,  banker, 
Henry  Barkworth,  of  Tranby,  in  the  east  riding  of  the  county  of 
fork,  timber-merchant,  Anthony  Bannister,  of  Hessle  aforesaid, 
coal-merchant,  and  William  Leetham,  of  the  town  or  borough  of 
Eingston-upon-Hull,  steam-ship  owner  (1), — and  who  each  became 
bound  in  the  sum  of  2507.  in  respect  of  the  costs  which  should 
become  payable  by  the  petitioners  or  any  of  them  under  the 
Parliamentary  Elections  Act,  1868,  was  also  filed. 

On  the  16th  of  December,  a  summons  was  taken  out  on  be- 
half of  Mr.  Norwood,  calling  upon  the  petitioners  to  shew  cause 
before  Willes,  J.,  one  of  the  judges  appointed  for  the  trial  of  elec- 
tion petitions  under  the  act,  why  the  petition  should  not  be  set 
aside  and  removed  from  the  records  of  the  Court,  on  the  ground 
that  the  bond  entered  into  as  and  for  a  recognizance  to  prosecute 
the  said  petition  was  not  a  recognizance  in  accordance  with  the 
provisions  of  the  statute,  and  was  wholly  null  and  void.  After 
several  adjournments,  and  after  consultation  with  Martin,  B.,  and 
Blackburn,  J.  (the  other  two  election  judges),  the  learned  judge 
made  the  following  order : — 

''Upon  hearing  counsel  on  both  sides  upon  the  summons  issued 
herein  and  dated  the  16th  of  December  instant.,  I  make  no  order 
in  the  terms  thereof;  and  treating  it,  by  arrangement,  as  a  sum- 
mons properly  before  me  to  declare  the  security  insufiScient,  I 
declaro  the  security  to  be  insufficient,  and  I  deem  the  sum  of 
10007.  requisite  to  make  the  security  sufficient :  And  I  order  that, 
if  lOOOZ.  be  deposited  in  the  manner  prescribed  by  the  general 

(1)  The  description   of  these   fonr  Anthony   Bannister,    J.?.,    ooal-mer- 

persons  in  the  petition  was  as  follows :  chant,  William  Leetham,  steam-ship- 

Joseph  Walker   Pease,  J.F.,  banker,  owner. 
Henry   Barkworth,    timber-merchant, 
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roles  within  fire  days  from  the  date  of  this  order,  not  including        i869 
such  date,  the  petition  shall  be  deemed  at  issue ;  and  that,  unless       -p^i^ 
that  amount  be  so  deposited,  all  proceeding  upon  this  petition  be         ^• 
stayed ;  and  that  this  order  may  be  drawn  up  by  either  party. 

The  order  was  drawn  up  by  the  petitioners,  and  the  sum  of  10007. 
was  duly  deposited  in  the  Bank  of  England  in  pursuance  theroot 
There  was  an  affidavit  identifying  the  parties  to  the  recognizance 
as  four  of  the  petitioners. 

Mdliehy  Q.0>,  moved  for  a  rule  calling  upon  the  petitioners  to 
shew  cause  why  the  above  order  should  not  be  rescinded,  and  why 
all  proceedings  upon  this  petition  against  the  respondent  Norwood 
should  not  be  stayed. 

There  was  a  similar  motion  on  behalf  of  Clay,  the  other  sitting 
member. 

The  objections  to  the  order  in  this  case  were,  that,  inasmuch  as 
the  sureties  were  four  of  the  petitioners,  the  recognizance  was  an 
absolute  nullity,  and  consequently  that  the  condition  imposed  by 
s.  6,  sub-sect.  4  of  the  statute  had' not  been  complied  with;  that 
the  learned  judge  had  no  power  to  cure  the  defect  by  allowing  a 
deposit  of  money  to  be  made  after  the  expiration  of  the  three 
days  mentioned  in  that  section ;  and  that,  assuming  he  had  such 
power,  the  deposit  of  lOOOZ.,  the  petition  being  against  two  mem- 
bers, was  not  enough. 

Bules  were  moved  for  in  several  other  cases  involving  all  or 
some  of  the  above  points ;  and  in  one  of  them, — the  Southampton 
Petition,  Pegler  v.  Qumey  and  Soars, — an  additional  point  was 
taken,  viz.  that  the  petition  was  filed  too  late.  In  that  case  the 
return  was  made  on  the  20th  of  November,  1868,  and  the  petition 
was  not  filed  until  the  14th  of  December,  which  would  be  within 
the  twenty-one  days  provided  by  s.  6  of  the  statute,  sul^sect.  2,  if 
the  intervening  Sundays  were  to  be  excluded  from  the  compu- 
tation, but  not  so  if  they  were  to  be  reckoned. 

Siaveley  HtH,  Q.C7.,  who  moved  for  the  rule,  contended  that 
Sunday  was  only  to  be  excluded  provided  it  were  the  last  of  the 
twenty-one  days ;  and  that,  if  the  Sundays  were  to  be  excluded  in 
computing  the  twenty-one  days  in  s.  6,  they  must  equally  be  ex- 
cluded in  computing  the  seven  years  mentioned  in  ss.  43,  45. 

X2  2 


V. 

NOBKOOD. 
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1869  BoYiLL,  CJ.    These  cases  involye  some  very  serious  and  im- 

j^^j^  portant  questions,  viz.  the  jurisdiction  of  the  judges  at  chambers^ 
and  of  the  Court  to  hear  appeals  from  them,  and  also  the  con- 
struction of  yarious  clauses  of  the  act  of  parliament,  all  of  which 
are  deserving  of  solemn  argument.  Bules  will  therefore  be 
granted  in  all  the  cases  and  upon  all  the  points  except  that  urged 
by  Mr.  Staveley  Hill  in  the  Southampton  Case  as  to  the  compu- 
tation of  the  twenty-one  days  allowed  for  filing  the  petition.  We 
are  all  agreed  that  Sundays  are  excluded  by  s.  49,  which  enacts 
that,  ''in  reckoning  time  for  the  purposes  of  this  act,  Sunday, 
Christmas  Day,  Good  Friday,  and  any  day  set  apart  for  a  public 
jGast  or  public  thanksgiving  shall  be  excluded."  The  twenty-one 
days  within  which  the  petition  is  to  be  filed  are  to  be  twenty-one 

working  days. 

Bides  nisi.    . 

Sir  John  Karslake,  Q.C.  (with  whom  was  /.  Beaumont),  shewed 
cause.  (1)  The  main  points  to  be  discussed  upon  this  rule  are, 
whether  the  recognizance  which  has  been  entered  into  by  the 
petitioners  was  a  void  recognizance,  and  whether  the  judge  had 
power  under  ss.  8  or  9  of  the  Parliamentary  Elections  Act,  1868 
(31  &  32  Vict.  c.  125),  to  cure  the  defect  by  directing  a  deposit 
of  money  in  lieu  thereof.  The  petition  being  against  two  mem- 
bers, a  recognizance  has  been  entered  into  for  a  sum  of  lOOOZ.  by 
four  sureties.  The  judge  decided  that,  inasmuch  as  the  sureties 
were  four  of  the  petitioners,  they  were  not  proper  persons  to  be- 
come sureties ;  and  it  would  be  difficult  to  contend  that  his  de- 
cision was  not  correct.  The  judge,  treating  the  objection  as  an 
objection  to  the  sufficiency  of  the  security,  ordered  that  lOOOZ. 
should  be  deposited  within  five  days ;  and  that  order  has  been 
duly  complied  with.  Now,  the  recognizance,  which  satisfies  all 
the  requirements  of  s.  6  of  the  act,  and  is  in  the  form  prescribed 
by  rule  19,  is  good  upon  the  face  of  it,  and  therefore  cannot  be 
treated  as  a  mere  nullity.  The  8th  section  of  the  act  of  1868 
very  nearly  follows  the  language  of  ss.  13  and  14  of  11  &  12 

(1)  It  was  arranged  that  one  case  rnles  should  be  heard  to  make  any  ad* 
only  should  be  argued ;  and  that  the  ditional  suggestions  that  might  occur 
cotmsel  instructed  in  the   remaining     to  them. 


NOBWOOD. 
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Yict  c.  98.  Under  that  act^  the  recognizance  (which,  whatever  1889; 
the  number  of  persons  petitioned  against,  was  only  for  lOOOZ.)  was  TMka 
submitted  to  an  officer  called  the  examiner  of  recognizances,  who  ^nn^ 
heard  and  decided  upon  all  objections  to  its  validity,  and  reported 
thereon  to  the  Speaker ;  and  his  certificate  was  final  and  conclusiye : 
See  May's  Parliamentary  Practice,  5th  ed.  pp.  602  et  seq.  At 
page  606  the  following  case  is  stated : — "  On  the  15th  of  July, 
1857,  after  the  general  committee  had  reported  the  names  of  the 
members  appointed  to  try  the  Falkirk  election  petition,  a  petition 
was  presented  alleging  that  the  election  petition  was  not  the 
petition  in  respect  of  which  the  recognizance  had  been  entered 
into ;  but,  if  not  a  new  petition,  had  been  so  altered  by  erasures 
and  interlineations  as  to  render  not  only  the  recognizance  null  and 
Toid,  but  also  to  invalidate  the  petition.  The  House,  however, 
considering  that,  if  the  fietcts  alleged  were  true,  the  parties  should 
have  appeared  before  the  examiner  and  objected  to  the  validity  of 
the  recognizance,  declined  to  inquire  further  into  the  allegations 
of  the  petition."  (1)  By  s.  26  of  the  act  of  1868,  it  is  provided 
that,  ^^  until  rules  of  Court  have  been'  made  in  pursuance  of  this 
act,  and  so  far  as  such  rules  do  not  extend,  the  principles,  practice, 
and  rules  on  which  committees  of  the  House  of  Commons  have 
heretofore  acted  in  dealing  with  election  petitions  shall  be  observed 
so  far  as  may  be  by  the  Court  and  judge  in  the  case  of  election 
petitions  under  this  act"  This  objection,  therefore,  could  only  be 
taken  before  the  master  (who  seems  to  be  substituted  for  the 
examiner  of  recognizances  under  the  former  practice)  or  ^a  judge, 
under  ss.  8  and  9.  (2)    The  same  tribunal  which  determines  the 

(1)  112  Com.  J.  314;   146  Hans,  dateof  the  sonrice  on  him  of  the  notice, 
Deb.,  8id  ser.  1551.  to  object  in  writing  to  such  recognizance 

(2)  S.  8.  **  Notice  of  the  presenta-  on  the  ground  that  the  sureties,  or  any 
tion  of  a  petition  under  this  act,  and  of  of  them,  are  insufficient,  or  that  a  surety 
the  nature  of  the  proposed  security,  ac-  is  dead,  or  that  he  cannot  be  found  or 
oompanied  with  a  copy  of  the  petition,  ascertained  from  the  want  of  a  sufficient 
shall,  within  the  prescribed  time,  not  description  in  the  recognizance,  or  that 
exceeding  fiye  days  after  the  presenta-  a  person  named  in  the  recognizance  has 
tion  of  the  petition,  be  served  by  the  pe-  not  duly  acknowledged  the  same." 
titioner  on  the  respondent;  and  it  shall  8.  9.  "Any  objection  made  to  the 
be  lawful  for  the  respondent,  where  the  security  given  shall  be  heard  and  de- 
aeoarity  is  given  wholly  or  partially  by  cided  on  in  the  prescribed  manner.  If 
xecognizance,  within  a  further  prescribed  an  objection  to  the  security  is  allowed, 
time,  not  exceeding  five  days  from  the  it  shall  be  lawful  for  the  petitioner 


240  OOUBT  OF  OOMMON  PLEAa  [LB. 

1809  safBiciency  or  issofficiency  of  the  recognizance  may  allow  an 
PBA0B  amendment.  Assuming  this  to  be  a  question  for  the  Court  in  the 
NoBwoQD  ^^  instance,  it  would  still  be  necessary  to  go  before  the  master  to 
ascertain  whether  the  recognizance  was  good :  it  could  not  be 
treated  as  a  nullity.  Suppose  the  objection  had  been  that  one  or 
more  of  the  sureties  were  infants,  or  married  women,  or  alien 
enemies,  the  recognizance  would  still  be  good  upon  the  fiice  of  it 
There  would  be  a  fiEtct  to  be  determined ;  and  there  is  only  one 
tribunal  to  determine  it.  If  the  question  were  res  Integra,  there 
can  be  no  doubt  that  a  recognizance  for  one  sum  of  10002.  would 
be  su£Scient  within  s.  6  of  the  act  of  1868.  The  only  difficulty 
arises  from  s.  22,  which  enacts  that  ^'two  or  more  candidates  may 
be  made  respondents  to  the  same  petition,  and  their  case  may  for 
the  sake  of  convenience  be  tried  at  the  same  time,  but  for  all  the 
purposes  of  this  act  such  petition  shall  be  deemed  to  be  a  separate 
petition  against  each  respondent."  Under  the  old  practice,  the 
petition  might  be  against  two  or  more  members,  and  yet  only  one 
recognizance  for  10002.  was  required:  11  &  12  Vict  c  98,  s.  3. 
And  it  is  to  be  observed  that  the  liability  of  the  petitioners  for 
costs  is  not  limited  to  the  amount  of  the  security :  31  &  32  Vict 
c.  125,  ss.  41,  42. 

[Btles,  J.  What  effect  do  you  give  to  the  latter  words  of 
a  22?] 

It  may  be  that  the  judge  who  tries  the  petition  may  report 
against  one  of  the  respondents  and  not  against  the  other.  As  to 
one  he  may  find  the  petition  to  be  frivolous,  and  as  to  the  other 
well  founded ;  or  as  to  one  of  the  respondents  he  may  decide  that 
the  petitioner  is  liable  for  costs,  and  not  as  to  the  other.  The  only 
object  of  requiring  security  for  the  costs  was  to  prevent  fnvoloas 
and  vexatious  petitions  being  filed.    The  petition  against  two  may 


within  a  further  prescribed  time,  not  not  removed  in  manner  hereinbefore 

exceeding  fire  days,  to  remove  snch  mentioned,  no  further  prooeedingB  sball 

objection  by  a  deposit  in  the  prescribed  be  had  on  the  petition ;  otherwise,  on 

manner  of  such  sum  of  money  as  may  the  expiration  of  the  time  limited  for 

be  deemed  by  the  Court  or  officer  hav-  making  objections,  or,  after  objection 

ing  cognizance  of  the  matter  to  make  made,  on  the  sufficiency  of  the  security 

the  security  sufficient    If  on  objec-  being  established,  the  petition  sbsU  ^ 

tion  made  the  security  is  decided  to  deemed  to  be  at  issue." 
be  insufficient,  and  such  objection  is 


V, 

Norwood. 
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for  many  purposes  be  treated  as  separate ;  but  there  is  no  language  is69 
in  the  act  which  warrants  the  implication  that  the  security,  which  p^^j 
is  altogether  collateral  to  the  petition,  shall  be  separate. 

MeUishf  Q,C.,  and  H.  James,  in  support  of  the  rule.  Under  the 
<nrcunistance8  presented  in  this  case,  no  security  at  all  has  been 
given ;  and  the  judge  had  no  power  to  amend  the  defect  under 
^1  &  32  Yict  c.  125,  ss.  8,  9.  Before  the  passing  of  11  &  12 
Yict  c.  98,  the  objections  to  the  sufficiency  of  the  sureties  were  to 
be  taken  before  the  examiner  of  recognizances,  but  all  objections 
to  the  validity  of  the  recognizance  were  made  by  petition  to  the 
House  of  Commons.  The  18th  section  of  that  act  provides  that 
any  sitting  member  petitioned  against,  or  any  electors  petitioning 
and  admitted  parties  to  defend  the  election  or  return,  may  object 
to  any  such  recognizance  ^^on  the  ground  that  the  same  is  invalid, 
or  that  the  same  was  not  duly  entered  into  or  received  by  the 
examiner  of  recognizances,  with  the  affidavit  thereunto  annexed  as 
hereinbefore  [s.  4]  required,  or  on  the  ground  that  the  sureties,  or 
any  of  them,  are  insufficient,  or  that  a  surety  is  dead,  or  that  he  can- 
not be  found  or  ascertained  from  the  want  of  a  sufficient  description 
in  the  recognizance,  or  that  a  person  named  in  the  recognizance  has 
not  duly  acknowledged  the  sama"  That  provision  is  re-enactpd 
in  s.  8  of  the  act  of  1868,  leaving  out  the  first  ground  By  s.  15, 
the  examiner  of  recognizances  was  to  decide  on  the  objections,  and 
his  decision  was  to  be  final  and  conclusive ;  and  by  s.  46  a  list  was 
to  be  made  of  all  election  petitions  in  which  the  examiner  of  recog- 
nizances had  reported  to  the  Speaker  that  the  recognizances  were 
imobjectionable.  There  was  no  power  of  amendment,  except  by 
substituting  a  new  surety  for  one  who  had  died. 

[BoviLL,  C.J.  By  s.  7,  no  petition  was  to  be  received  unless 
indorsed  by  the  examiner  of  recognizances ;  so  that,  if  there  were 
no  recognizance,  the  petition  could  never  reach  the  House  at 
alL] 

All  these  things  were  required  as  conditions  precedent.  By  &  6, 
sub-sect  4, 5  of  the  act  of  1868,  the  petitioners  are  to  give  security 
for  the  payment  of  costs.  Is  a  recognizance  by  the  petitioners 
themselves,  or  some  of  them,  a  giving  of  security  within  those  pro- 
visions? The  petitioner,  being  already  liable  for  costs,  is  to  give 
security. 


KOBWOQD. 
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1869  [BoviLL,  C.J.    The  learned  judge  at  chambers  has  already  db- 

PsASB      cided  that  point  in  your  favour^  and  your  opponents  hare  not 
argued  it] 

That  being  so,  the  petitioners  have  not  complied  with  the  re- 
quirements of  the  act,  for  they  have  given  no  security  at  all. 

[BovTLL,  C.J.  There  is  an  instrument  which  purports  to  be  a 
recognizance,  and  which  is  good  upon  the  face  of  it  Under  11  & 
12  Yict  c.  98,  s.  13,  unless  an  objection  was  urged  against  it,  the 
examiner  of  recognizances  woiild  certify.] 

It  would  have  been  lus  duty  to  withhold  his  certificate,  if  it  ap- 
peared on  the  face  of  the  recognizance  that  the  sureties  and  the 
petitioners,  or  some  of  them,  were  the  same  persons.  Sufficiency 
of  the  surety,  as  well  in  s.  8  of  the  act  of  1868  as  in  rules  22  and  23, 
does  not  mean  capacity  to  become  surety,  but  sufficiency  in  point 
of  pecuniary  responsibility ;  and  a  defect  of  this  sort  can  no  more 
be  amended  than  a  default  in  making  the  deposit  in  the  Bank  of 
England  could. 

Then,  as  to  the  amount  of  the  deposit  The  first  power  con- 
ferred upon  committees  of  the  House  of  Commons  for  the  trial  of 
election  petitions  was  given  by  10  Geo.  3,  c.  16.  Between  the  pass- 
ing of  that  act  and  9  Greo.  4,  c.  22,  several  acts  were  passed  upon 
the  subject,  but  the  only  one  which  spoke  of  a  recognizance  was 
28  Geo.  3,  c.  52,  by  s.  5  of  which  it  was  provided  that  no  pro- 
ceeding should  be  had  upon  any  petition  unless  one  of  the  sub- 
scribers entered  into  a  recognizance  in  the  sum  of  2001.  to  appear 
before  the  committee  to  support  the  petition.  So  things  remained 
until  9  Geo.  4,  c.  22,  s.  5,  which  provided  that  no  proceeding 
should  be  had  upon  any  such  petition  unless  the  persons  subscrib- 
ing the  same,  or  one  of  them^  should,  within  fourteen  days  after 
the  same  should  be  presented  to  the  House,  &c.,  personally  enter 
into  a  recognizance  in  the  sum  of  lOOOZ.,  with  two  sureties  in  the 
sum  of  500Z.  each,  or  four  sureties  in  the  sum  of  2507.  each,  for 
the  payment  of  all  costs,  &c.  There  was  no  power  under  the  act 
to  recover  costs  to  a  greater  extent  than  the  amount  mentioned 
in  the  recognizance.  The  2  &  3  Vict.  c.  38,  and  4  &  5  Vict  c. 
58,  left  the  amount  of  recognizance,  and  the  petitioner's  h'ability 
to  costs,  as  before.  Then  came  11  &  12  Vict  c.  98,  by  s.  3  of 
which  it  was  enacted  that  the  recognizance  should  be  by  one,  two, 
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three,  or  fonr  persons  as  sureties  for  the  person  subscribing  the 
petition,  for  the  sum  of  lOOOZ.  in  one  sum,  or  in  several  sums  of  not  p^asb 
less  than  250?.  each,  "  for  the  payment  of  all  costs  and  expenses  Norwood 
which,  under  the  provisions  hereinafter  contained,  shall  become 
payable  by  the  person  subscribing  the  petition  to  any  witness 
summoned  on  his  behalf,  or  to  the  sitting  member,  or  other  the 
party  complained  of  in  such  petition,  or  to  any  party  who  might 
be  admitted  to  defend  such  petition,  as  hereinafter  provided."  And 
8. 6  enabled  the  petitioner  to  deposit  money  in  lieu  of  entering  into 
a  recognizance.  That  act  for  the  first  time  made  the  petitioner 
liable  for  aU  the  costs  where  the  petition  was  adjudged  to  be  frivo- 
lous and  vexatious.  In  like  manner,  by  the  act  of  1868,  s.  41,  the 
costs  of  the  petition  are  to  be  defrayed  by  the  parties  as  the  judge 
fnay  in  his  discretion  determine ;  and  by  s.  42,  the  recognizance  is 
to  be  estreated  on  default  of  payment.  If  the  recognizance  does 
not  in  all  respects  comply  with  the  statute,  it  is  no  security  at  all. 
Sect.  22  of  the  act  of  1868  enacts  that  "  two  or  more  candidates 
may  be  made  respondents  to  the  same  petition,  and  their  case  may, 
for  the  sake  of  convenience,  be  tried  at  the  same  time;  but,  for  all 
the  purposes  of  this  act,  such  petition  shall  be  deemed  to  be  a 
separate  petition  against  each  respondent"  If  the  petition  is  to  be 
deemed  separate  for  aU  the  purposes  of  the  ad,  it  must  be  so  for 
the  purpose  of  the  security ;  otherwise,  gross  injustice  will  be  done. 
There  may  be  a  petition  against  four  members,  each  requiring  a 
different  time  and  mode  of  trial,  and  the  costs  of  the  first  respondent 
may  exhaust  the  whole  security,  if  there  is  to  be  but  one  deposit  of 
lOOOi  to  meet  the  costs  of  all. 

[BoviLL,  C.J.  The  express  enactment  in  s.  6  is,  that  "the 
security  shall  be  to  an  amount  of  10007."  It  is  only  by  inference 
from  the  language  of  s.  22  that  it  is  sought  to  be  enlarged.] 

The  section  assumes  that  there  may  be  a  separate  petition  against 
each. 

Then,  as  to  the  power  of  amendment  under  s.  9.  It  is  said  that 
any  objection  to  the  validity  of  the  recognizance  must  be  taken 
under  s.  8.  The  meaning  of  that  section,  however,  is,  that  objec- 
tions to  the  pecuniary  sufiSciency  or  ability  of  the  sureties  shall  be 
taken  in  the  manner  therein  pointed  out.  This  was  clearly  the 
construction  of  s.  13  of  11  &  12  Vict.  c.  98.    In  all  the  acts  prior 
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1869  to  11  &  12  Yict.  c  98  there  wad  no  power  to  amend  at  alL  The 
^^^  petitioner,  as  a  condition  to  the  reception  of  his  petitioDi  was  to 
NoBwoo  ^^^  ^^  *  recognizance  with  sufficient  sureties.  In  the  year  1848, 
a  difficulty  occurred  in  the  case  of  the  Cheltenham  Petition  (1), 
the  words  ^'  and  each  of  the  "  being  omitted  from  the  condition  of 
the  recognizance.  It  was  found  that  the  examiner  of  recognizance 
had  no  power  to  deal  with  the  objection.  A  commission  accord- 
ingly sat,  and  they  went  fully  into  the  question  of  recognizances; 
and  the  result  was  the  passing  of  a  temporary  act,  11  &  12  Yid 
c.  18,  which,  after  reciting  those  doubts,  proceeded  to  enact  in  &  1 
that  the  person  or  persons  petitioned  against  might  six  days  befoie 
the  day  appointed  for  choosing  the  committee  to  try  the  petition 
give  '^  notice  in  writing  that  a  preliminary  objection  would  be 
made  before  such  select  committee  to  the  form  or  substance  of 
the  recognizance  or  recognizances  entered  into  by  or  on  behalf 
of  the  petitioner  or  petitioners  against  such  return;  provided  that 
the  ground  or  grounds  of  such  objection  be  not  such  as  would, 
under  the  recited  act  (7  &  8  Vict,  c  103)  have  entitled  any 
sitting  member  petitioned  against  to  object  to  the  sureties  or 
any  of  them  who  should  have  entered  into  such  recognizance  or 
recognizances,  and  that  the  grounds  of  objection  be  stated  in  snch 
notice."  And  s.  2  enacted  that,  '^  in  all  cases  in  which  such  notice 
of  objection  shall  have  been  delivered  in  as  aforesaid,  the  select 
committee  chosen  to  try  the  petition  to  which  such  notice  relates 
shall  in  the  first  instance  inquire  into  and  decide  upon  such  pre- 
liminary objection ;"  **  and,  if  such  select  committee  should  be  ot 
opinion  that  such  recognizance  was  good  and  valid  for  all  the 
intents  and  purposes  of  the  recited  act,  such  committee  should 
decide  that  the  same  was  good,  and  should  thereafter  proceed  to 
try  the  merits  of  the  return  or  election  the  petition  relating  to 
which  should  have  been  referred  to  them ;  and  if  such  committee 
should  be  of  opinion  that  the  recognizance  objected  to  was  void) 
and  that  such  invalidity  was  in  any  degree  attributable  to  the 
neglect  or  laches  of  the  petitioner  or  the  party  or  parties  entering 
into  such  recognizance,  or  their  or  any  of  their  agents,  then  the 
committee  should  report  to  the  House  accordingly,  and  no  further 
proceedings  should  be  had  upon  such  petition,  and  the  order  refe^ 
(1)  Ifay's  Parliamentary  Practice,  5tli  ed.  605. 
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ring  the  same  to  such  select  committee  should  be  discharged."  1869 
But  by  s.  17  of  11  &  12  Vict.  c.  98,  the  report  of  the  examiner  of  pbask 
recognizances  upon  the  validity  of  a  recognizance  is  *' final  and  ^obwood. 
conclusiye  to  all  intents  and  purposes."  Under  s.  13  of  that  act, 
the  grounds  of  objection  allowed  to  be  urged  against  the  recog- 
nizance were  that  the  same  was  invalid,  or  was  not  duly  entered 
into  or  received  by  the  examiner  of  recognizances,,  or  that  the 
sureties  or  amy  of  them  were  inauffieieni,  or  that  a  surety  was  dead, 
or  that  he  could  not  be  found  or  ascertained  from  the  want  of  a 
sufficient  description  in  the  recognizance,  or  that  a  person  named 
in  the  recognizance  has  not  duly  acknowledged  the  same.  If 
any  one  of  these  objections  (except  the  death  of  a  surety,  which 
hj  s.  16  might  be  cured  by  a  deposit  of  money,)  was  sustained,  the 
petition  was  gone,  and  there  was  no  power  of  amendment.  Unless 
all  the  requisites  of  s.  6  of  the  act  of  1868  are  duly  complied  with, 
the  petition  never  can  be  at  issue.  A  strict  compliance  with  them 
within  the  prescribed  time  is  as  imperative  as  is  the  giving  notice 
of  appeal  against  a  decision  of  justices  within  the  three  days^  under 
20  &  21  Vict  c.  43,  s.  2.  (1)  The  objection  here  was,  not  to  the 
sufficiency  of  the  security,  but  to  the  absence  of  sureties.  It  is 
impossible  to  estimate  the  sufficiency  of  a  thing  which  does  not 
exist. 

Notwithstanding  the  form  in  which  the  summons  was  indorsed 
by  the  judge,  nothing  passed  at  chambers  which  ought  to  pre- 
clude the  respondents  from  urging  these  objections  by  way  of 
appeal. 

[BoviLL,  C.  J.    Certainly  not] 

Manisty,  Q.C.,  Huddleston,  Q.C.,  O'Brien,  Serjt,  Naemyth,  Cave 
and  Beaumont,  were  heard  in  support  of,  and  ^tV  P.  Colquhoun, 
Q.a,  Price,  Q.C,  ffMalley,  Q.G.,  Jelf,  Eerschd,  Gates  and  Jmne, 
against  similar  orders  made  by  Willes,  J.,  in  other  petition  cases. 

BoviLL,  C.J.  We  have  already,  during  the  progress  of  the 
argument,  intimated  our  opinion  that  the  parties  are  not  precluded 
by  anything  that  passed  at  chambers  from  coming  to  the  Court  by 
way  of  appeal  against  the  order  made  by  my^  Brother  Willes. 

(1)  See  Peacozk  v.  The  Queen,  4  0.  B.  (N.  S.)  264. 
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The  questions  which  we  haye  had  to  consider  arise  upon  the  con- 
Teask      stmction  to  be  put  upon  some  sections  of  the  Parliamentary  £3ee^ 

Norwood  ^^^  ^^  ^^^^'  ^^  *  ^^  ^*^*-  ^  ^^^'  ^®  *^^®  ^^™^  ^^^^  *^®^ 
culty,  looking  at  the  language  of  the  act,  and  comparing  one  sec- 
tion with  another,  in  discoyering  the  meaning  of  the  legialatare; 
and  I  am  by  no  means  certain  that  the  conclusion  we  haye  arrived 
at  is  the  correct  one.  It  is,  therefore,  with  some  hesitation  that  I 
express  the  opinion  which  I  haye  formed,  and  which  seems  to  me 
in  some  measure  to  solve  the  difficulty. 

The  first  question  is,  whether,  where  the  petition  is  against  two 
or  more  members  whose  election  is  complained  of,  the  security  to 
be  given  by  the  petitioners  under  s.  6  is  to  be  to  the  amount  of 
lOOOZ.  only,  or  whether  the  statute  requires  it  to  be  for  100021  in 
respect  of  each  member  petitioned  against.  In  considering  that 
question,  we  must  not  disregard  the  previous  legislation  and  the 
practice  which  prevailed  on  the  trial  of  election  petitions  before 
the  tribunal  which  formerly  existed.  According  to  that  practice 
and  the  last  act  upon  the  subject^  11  &  12  Yict.  c.  98,  it  seems  to 
have  been  established  that^  although  the  petition  might  be  against 
the  return  of  two  or  more  members,  one  security  for  1000^  alone 
was  required :  and,  by  s.  26  of  the  Parliamentary  Elections  Act  of 
the  last  session,  it  is  expressly  enacted  that,  **  until  rules  of  Court 
have  been  made  in  pursuance  of  this  act>  and  so  fsu*  as  such  mles 
do  not  extend,  the  principles,  practice,  and  rules  on  which  com- 
mittees of  the  House  of  Commons  have  heretofore  acted  in  deal- 
ing with  election  petitions,  shall  be  observed  so  far  as  may  be  by 
the  Court  and  judge  in  the  case  of  election  petitions  under  this 
act."  The  principal  object  of  the  late  act  was,  to  substitute  a  new 
tribunal  for  the  trial  of  these  petitions  in  lieu  of  the  committees  of 
the  House  of  Commons;  and,  although  numerous  changes  are 
introduced  by  the  act,  they  all  seem  to  be  addressed  to  the  making 
provisions  suitable  for  the  new  tribunal,  viz.  the  Court  of  Common 
Pleas,  and  the  judges  appointed  for  the  trial  of  election  petitions 
pursuant  to  s.  11.  If  it  had  been  intended  to  make  so  important 
a  change  with  regard  to  the  extent  of  the  security  as  that  here 
contended  for  by  the  respondent,  I  should  have  expected  to  find 
some  distinct  and  express  enactment  on  the  subject  But,  so  far 
as  there  is  any  specific  provision,  all  the  earlier  sections  of  the 
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«ct  throTighout  point  to  one  petition  and  one  security  only.  It 
is  said,  howeyer,  that  s.  22  renders  it  necessary  for  the  Court  pma« 
and  the  election  judges  to  treat  the  petition,  where  there  are  nobvood. 
more  respondents  than  one,  as  separate  petitions  for  all  purposes. 
That  section  enacts  that  ''two  or  more  candidates  may  be  re- 
spondents to  the  same  petition,  and  their  case  may  for  the  sake 
of  conyenience  be  tried  at  the  same  time,  but  for  all  the  pur- 
poses of  this  act  such  petition  shall  be  deemed  to  be  a  separate 
petition  against  each  respondent."  That  section  therefore  assumes 
that  there  may  be  one  petition  against  two  or  more  respondents, 
and  that  the  proceedings  thereon  may  be  continued  to  trial  as 
upon  one  petition  against  all  the  respondents,  where  the  same 
objection  applies  to  alL  In  a  case  of  that  kind,  it  is  plain  that 
there  could  only  be  one  petition  and  one  trial.  What,  then, 
does  the  section  mean,  as  applicable  to  such  a  case,  when  it  says 
that  ^fbr  all  the  purposes  of  this  act  such  petition  shall  be 
deemed  to  be  a  separate  petition  against  each  respondent?"  In 
point  of  fact  it  is  not  so,  and  cannot  be  made  so.  I  haye  great 
difSculty  in  putting  any  sensible  construction  upon  this  part  of  the 
act  What  are  the  ''  purposes"  of  the  act  ?  To  test  the  yalidity 
of  the  election  of  the  sitting  members,  to  unseat  them,  and  to  seat 
other  persons.  For  the  purposes  of  the  judgment,  and  the  conse- 
quences that  are  to  follow  it,  it  may  be  that  the  petition  is  to  be 
considered  a  separate  petition  against  each  respondent,  though  that 
construction  does  not  meet  the  whole  difficulty.  No  satisfactory 
solution  has  been  offered  by  any  of  the  learned  counsel  who  haye 
appeared  for  the  respondents  in  the  seyeral  cases  which  depend 
upon  our  judgment  in  this  case.  It  was,  indeed,  suggested  by  Mr. 
Mellish  that  s.  22  applies  to  candidates  only.  £ut  the  answer  to 
that  is,  that,  by  the  interpretation  clause,  s.  3,  *' candidate" 
includes  '^  member."  For  the  purpose  of  the  practical  application 
of  the  section  to  the  present  cases,  howeyer,  I  do  not  think  it 
necessary  to  attempt  to  define  the  meaning  of  the  expression  to 
which  I  haye  referred.  The  only  question  before  us  is,  whether 
it  applies  to  the  security  which  is  to  be  giyen.  Now,  the  security 
is  no  part  of  the  petition,  or  of  the  proceedings  upon  or  under 
the  petition:  it  is  a  matter  which  is  wholly  collateral  to  the 
petition,  and  is  made  a  condition  by  an  express  and  positiye  enact- 
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1869  ment  haviiig  referenoe  to  one  petition ;  and  I  cannot  constrae  &  22 
^MM  ^  lequiring  a  separate  secniity  to  be  given  in  the  case  of  eadi 
separate  respondent.  As  a  general  principle,  onr  law  does  not 
require  a  plaintiff  to  give  security  for  costs ;  and  in  many  cases 
there  wovlA  be  as  mnch  reason  for  calling  upon  the  respondent  as 
upon  the  petitioner  to  giye  security  for  costs  upon  an  election 
petition.  It  was  probably  found  in  former  times,  when  political 
feeling  ran  high,  that  it  became  a  habit  to  put  forward  sham 
petitions ;  and  it  may  be  that  that  which  was  at  first  imposed  as  a 
test  of  bona  fides  ultimately  became  a  real  security.  The  secuiity, 
however,  is  not  the  only  remedy  for  the  costs  which  the  respon- 
dent has.  Under  the  old  acts,  the  petitioners  were  liable  for  costs 
in  certain  cases.  That  liability  was  from  time  to  time  enlarged; 
and,  under  the  present  act  (s.  42),  the  security  is  only  to  be  had 
recourse  to  upon  the  failure  of  the  petitioners  to  pay  costs.  If  the 
deposit  or  recognizance  was  intended  to  be  the  actual  and  only 
security  for  the  full  amount  of  all  the  costs  to  be  incurred  under 
the  petition,  considerable  hardship  would  no  doubt  arise  where 
there  was  one  security  only  for  10007.  and  several  respondents, 
especially  where  there  were  separate  cases  against  the  several  re- 
spondents each  requiring  a  different  time  and  mode  of  trial,  the 
one  being  comparatively  inexpensive,  the  other  involving  a  pro- 
longed inquiry  and  large  expenditure  of  money ;  and  more  par- 
ticularly in  the  city  of  London,  where  there  might  be  one  petition 
against  four  members.  It  being  perfectly  dear  that,  down  to  the 
passing  of  the  act  of  last  session,  one  security  for  10007.  was  the 
limit  in  all  cases,  if  the  legislature  had  thought  it  right  to  alter  it, 
I  should  have  expected  that  they  would  have  done  so  in  plain  and 
unambiguous  terms,  and  not  left  it  to  be  inferred  from  such  lan- 
guage as  we  find  in  s.  22.  If  I  am  wrong  in  this,  or  if  parliament 
think  that  the  deposit  or  recognizance  should  be  a  security  for  the 
actual  costs  incurred,  it  will  be  for  them  to  interfere.  It  may  be 
that  they  may  think  that  the  respondent  also  should  give  security. 
We,  however,  cannot  speciilate.  All  we  have  to  do  is,  to  deal 
according  to  the  best  of  our  judgment  with  what  the  legislature  has 
declared.  Looking,  therefore,  at  the  former  practice,  and  at  the 
objects  of  this  act  of  parliament,  and  seeing  that  there  is  no  express 
enactment  requiring  more  than  one  security  to  be  given,  and  that 
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the  security  is  a  matter  collateral  to  the  petition,  I  have  come  to        ^^^ 
the  condosion  that  the  view  taken  by  my  Brother  Willes,  and  con-       Pbase 
cmred  in  by  the  otiier  election  judges,  was  right.    This  objection,    Kobwood. 
therefore,  in  the  principal  case,  as  well  as  in  all  the  other  cases 
which  depend  upon  it,  foils. 

The  next  question  is,  whether  a  recognizance  entered  into  by 
some  out  of  a  larger  number  of  petitioners  is  a  compliance  with 
the  act  of  parliament,  and,  if  not,  a  further  question  arises,  as 
to  the  nature  and  effiact  of  the  objection,  and  whether  it  can 
be  raised  under  the  8th  or  the  9th  section  of  the  act,  and  can 
be  removed  by  a  deposit,  or  whether  effect  is  only  to  be  given 
to  it  under  the  general  jurisdiction  of  the  Court.  I  entirely  con- 
cur with  my  Biother  Willes  and  the  other  election  judges  that 
the  security  must  be  by  persons  other  than  the  petitioners  them- 
selves. The  recognizance  is  to  be  '^  a  security  given  on  behalf 
of  the  petitioner :"  s.  6 :  and  there  are  many  clauses  in  the  act 
which  point  to  the  same  construction.  I  am  therefore  of  opinion 
that  the  recognizance  in  this  and  in  all  the  other  cases  where 
it  was  signed  by  petitioners  is  not  a  compliance  with  the  act. 
Then  arises  the  question,  what  is  the  nature  of  the  objection,  and 
whether  it  is  an  objection  to  the  validity  or  to  the  sufficiency  of 
the  security?  In  order  to  answer  that  question,  it  will  be  neces- 
sary to  refer  to  the  act  which  regulated  the  rights  of  the  parties 
in  this  respect  before  the  passing  of  the  act  of  last  session,  viz.  the 
11  &  12  Yict  c.  98.  Under  s.  13  of  that  act,  the  power  given  to 
the  respondent  to  object  to  the  recognizance  was  given  in  these 
words : — "  Any  sitting  member  petitioned  against,  or  any  electors 
petitioning  and  admitted  parties  to  defend  the  election  or  return, 
may  object  to  any  such  recognizance  on  the  ground  that  the  same 
is  invalid^  or  that  the  same  was  not  duly  entered  into  or  received 
by  the  examiner  of  recognizances,  with  the  affidavit  thereunto 
annexed  as  hereinbefore  (s.  3)  required,  or  on  the  ground  that  the 
sureties  or  any  of  them  are  insufficient^  or  that  a  .tsiurety  is  dead,  or 
that  he  cannot  be  found  or  ascertained  from  want  of  a  sufficient 
description  in  the  recognizance,  or  that  a  person  named  in  the 
recognizance  has  not  duly  acknowledged  the  same."  Under  that 
section,  there  are  two  classes  of  objections  referred  to, — first,  that 
the  recognizance  is  invalid  or  has  not  been  duly  entered  into  or 
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other  in  the  second  class  is  a  ground  of  inmffieieney.  Here,  there  1869 
was  a  recognizance  in  point  of  &ust,  and  a  vaiid  one  in  the  sense  Pip>— 
that  it  might  he  enforced  hy  the  ordinary  remedies.  Farther,  it  y^^^^ 
is  a  recognizance  which  is  good  upon  the  face  of  it  It  seems  to 
be  in  the  nature  of  a  suretyship.  It  is  further  a  recognizance 
which,  even  looking  at  it  as  the  recognizance  of  some  of  the 
petitioners,  is  at  all  events  a  security  for  the  other  petitioners ; 
and  it  creates  a  different  degree  of  liability  and  constitutes  an 
additional  security  for  the  petitioners  themselves  who  sign  it.  If 
that  be  so^  can  it  be  said  that  it  is  an  objection  to  the  validity  of 
the  recognizance  that  the  parties  to  it  are  principals  as  well  as 
sureties  ?  or  that  they  are  not  sureties  at  all  ?  What  meaning  is  to 
be  given  to  the  word  ^  insufficient  f  May  it  include  persond.  in- 
capacity ?  I  agree  that  it  does  not  mean  a  general  incapacity  of 
entering  into  a  suretyship,  but  insufficiency  for  the  purjiose  of  the 
act  Take  the  case  of  infancy :  would  that  go  to  invalidity  or 
mere  insufficiency  ?  It  seems  to  me  that  it  would  fall  within  the 
latter.  So,  in  the  case  of  a  married  woman ;  she  would  be  in- 
sufficient as  a  surety,  because  she  is  as  a  married  woman  incapable 
of  contracting.  Is  it  to  be  the  less  insuffi^dency  because  created 
by  the  act  itself?  I  can  understand  that  if  any  illegality  con* 
dusively  appears  upon  the  face  of  the  recognizance,  it  may  amount 
to  no  recognizance  at  all.  It  does  not  appear  with  certainty  that 
the  four  persons  who  signed  this  recognizance  were  four  of  the 
petitioners;  indeed,  the  names  and  descriptions  upon  the  two 
documents  are  not  identical.  And,  even  if  they  were,  does  that 
make  the  recognizance  invalid  on  the  face  of  it  ?  It  seems  to  me 
that  the  utmost  that  can  be  said  is,  that  it  is  a  presumption  of 
fact  that  they  are  the  same  persons.  Then,  if  it  be  a  presumption 
of  fact,  it  is  liable  to  be  rebutted  by  contrary  evidence ;  and  there 
must  be  some  tribunal  before  which  the  fact  is  to  be  tried.  What 
right  have  the  respondents  to  ask  to  have  the  recognizance  taken 
off  the  file,  or  that  they  may  be  relieved  from  the  petition?  The 
recognizance  is  to  my  mind  valid  as  a  recognizance,  but  liable  to 
be  objected  to  on  the  ground  that  the  parties  who  have  entered 
into  it  are  principals  as  well  as  sureties.  It  seems  to  me  that  this 
objection  is  one  which  goes  only  to  the  suffieieney  of  the  sureties ; 
and  in  that  view  it  is  an  objection  which  falls  expressly  within 
VouIV.  Y  2 
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B.  8  of  31  &  32  Viot.  c«  125.    If  so,  it  most  equally  come  witUn 

Pttuns      ^'  ^  y  ^^^  ^^^^  *^®  objection  may  be  remored  by  making  a  deposit 

Norwood     ^^^®'  ^^^  section.     This  is  the  view  which  was  taken  by  my 

Brother  Willes  and  the  other  election  jadges :  and  I  am  of  opiBion 

that  they  were  right  in  so  deciding.     The  consequence  is,  that  a 

'    sum  of  lOOOZ.  having  been  duly  deposited  in  pursuance  of  the 

order,  the  objection  to  the  recognizance  fails,  and  the  petition  must 

be  allowed  to  proceed. 

The  points  which  have  been  argued  upon  these  rules  were  un- 
doubtedly points  of  grave  difficulty ;  and  it  is  not  without  (xu- 
siderable  doubt  and  hesitation  that  I  have  come  to  this  oodcIh- 
sion  as  to  the  proper  construction  of  the  act  of  parliament 
The'  matters  were  very  properly  brought  to  the  attention  of  the 
Court :  and,  under  the  circumstances,  I  think  justice  will  substan- 
tially be  done  by  discharging  the  several  rules  without  costs. 

*  Btles,  J.  I  am  of  the  same  opinion.  So  thoroughly  do  I 
coincide  in  all  that  has  fallen  from  my  Lord  that  I  will  only  add  a 
very  few  words.  This  act  of  parliament,  like  many  others,  is  some- 
what difficult  to  construe ;  and  some  liberality  must  be  exercised 
in  interpreting  some  of  its  words.  The  legislature,  however, 
require  us,  difficult  as  it  may  be,  to  construe  it,  and  to  take  their 
general  intention,  so  &r  as  we  can  gather  it  from  the  act  itself,  as 
a  guide  to  conduct  us  through  its  dark  passages.  The  first 
question  is  whether,  where  the  petition  is  against  a  plurality  of 
members,  one  security  or  deposit  of  1000?.  is  enough,  or  whether 
there  must  be  as  many  securities  of  that  amount  as  there  are 
members  petitioned  against.  Under  the  old  practice,  it  seems,  one 
single  security  for  lOOOZ.  was  enough;  and  s.  26  of  the  Parliamentary 
Elections  Act,  1868,  obliges  us  to  abide  by  the  old  practice  tmless 
and  until  it  is  altered  by  some  new  rule.  And  by  the  phiin 
words  of  s.  6,  sub-sections  4  and  5,  it  is  provided  that,  at  the  time 
of  the  presentation  of  the  petition,  or  within  three  days  after- 
wards, security  for  the  paj^ent  of  all  costs,  &c.,  that  may  become 
payable  by  the  petitioner  to  the  member  (which,  by  force  of  13 
&  14  Vict  c.  21,  s.  4,  may  be  read  "members*')  whose  election  or 
return  is  complained  of,  shall  be  given  on  behalf  of  the  petitioner 
*<  to  an  amount  of  1000?."    We  are  asked  to  double  the  amonnt  o! 
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the  secnrity  in  the  case  of  a  petition  against  two  members,  to  treble 
it  where  there  are  three  members  petitioned  against^  and  to  quad-  pbkbi 
rnple  it  where  there  are  four,  as  there  may  be  in  the  city  of  xobwood. 
London.  Before  we  do  this,  we  certainly  ought  to  be  satisfied  that 
there  is  some  clear  and  positive  enactment  to  warrant  it ;  especially 
since  the  legislature  has  admitted  a  lower  dass  of  persons  to  the 
position  which  qualifies  them  to  be  petitioners.  The  difficulty,  if 
there  be  any,  is  introduced  by  s.  22,  which  provides  that  two  or 
more  candidates  may  be  made  respondents  to  the  same  petition, 
and  their  case  may  for  the  sake  of  convenience  be  tried  at  the  same 
time ;  but  that,  '*  for  all  the  purposes  of  this  act,  such  petition  shall 
be  deemed  to  be  a  separate  petition  against  each  respondent."  I 
am  not  sure  that  the  qualification  in  the  last  passage  does  not 
apply  simply  to  when  the  cases  of  the  two  or  more  respondents  are 
tried  together.  But,  if  it  is  intended  to  apply  to  the  petition  in 
general,  it  clearly  does  not  apply  to  the  recognizance,  which  is  a 
condition  precedent  to  the  definitive  reception  and  prosecution  of 
the  petition.  I  entertain  no  doubt  whatever  that  a  security  for 
10002.  is  enough  in  every  case.  The  next  question,-— as  to  the 
power  to  amend  by  ordering  a  deposit  of  money  upon  an  objection 
to  the  sufficiency  of  the  security, — is  one  of  more  difficulty.  This 
depends  in  great  measure  upon  the  particular  expressions  used  in 
6.  8,  which  provides  that  it  shall  be  lawful  for  the  respondent, 
where  the  security  is  given  wholly  or  partially  by  recognizance,  to 
object  to  such  recognizance,  '^on  the  ground  that  the  sureties,  or 
any  of  them,  are  insufficient,"  &c.,  and  upon  the  9th  section,  whidi 
provides  that  the  objection  may  be  removed  by  the  deposit  pf 
such  a  sum  of  money  as  will  make  the  security  sufficient.  The 
language  of  s.  8  would  perhaps  have  been  more  accurate  if  the 
word  used  had  been  ^  incompetent "  or  ''  improper."  Insufficiency 
here  must  not  be  read  in  the  sense  of  defect  of  pecuniary  ability^ 
but  as  conveying  that  the  sureties  are  persons  who  ought  not  to 
be  sureties ;  for  example,  infiEmts,  married  women,  and  foreigners 
residing  abroad,  would  no  doubt  be  deemed  insufficient.  It  is,  1 
think,  enough  to  bring  the  case  within  the  healing  efficacy  of  the 
act,  if  the  sureties  are  persons  who,  although  they  ought  not  to  be 
sureties,  are  persons  who  have  honestly  undertaken  the  full  liability 
of  sureties,  and  are  able  to  fulfil  their  engagement ;  especially  i^ 
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1869  as  in  this  case,  the  security  on  the  face  of  it  is  good,  and  oould  not 
Tuxn^  be  decided  by  the  master  to  be  bad  without  an  inquiry.  It  is  true 
XoBwooD  *^®^  ^'^  ^^^^  several  sureties  and  several  petitioners  the  names 
and  surnames  of  whom  are  the  same;  but  the  question  would 
have  been  exactly  as  it  is  now,  if  there  had  been  one  petitioner, 
and  his  own  name  and  the  name  of  one  of  his  sureties  had  be«i 
John  Smith,  of  a  large  town.  I  think,  in  determining  this  matter, 
we  have  not  only  to  consider  that  the  security  is  good  on  the  Cace 
of  it,  but  to  recollect  that  these  persons  who  have  entered  into  a 
recognizance  are  by  the  terms  thereof  mutually  sureties  for  one 
another.  The  strict  literal  sense,  therefore,  of  the  act  of  parlia- 
ment may  be  satisfied  so  far  as  to  authorize  the  substituted  deposit. 
I  am  also  influenced  by  another  consideration  in  coming  to  tins 
conclusion.  This  is  a  substantial  security ;  it  was  intended  that 
these  parties  should  take  upon  themselves  the  obligation  of  being 
sureties,  they  are  of  ability  to  do  so,  and  no  fraud  was  intended. 
It  is  an  error,  but  an  error  which  may  be  amended.  I  think  my 
Brother  Willes  was  quite  right,  even  if  the  matter  had  stood  upcxi 
8.  8  alone.  I  am  not  satisfied  that  it  would  not  have  fallen  within 
s.  9  ;  but  upon  that  I  pronounce  no  opinion. 

Keating,  J.  The  petition,  which  was  signed  by  thirteen  per* 
sons,  embraced  the  two  members  returned  for  the  borough.  The 
time  having  gone  by  for  giving  security  pursuant  to  section  6  of 
31  &  32  Yict  c.  125,  the  respondents  went  before  a  judge  at 
chambers  and  asked  to  have  the  petition  taken  ofi*  the  file,  cm  the 
ground  that  no  recognizance  had  been  entered  into  within  the 
meaning  of  the  statute.  The  ground  of  objection  was  that  the 
recognizance  was  entered  into  by  four  of  the  thirteen  petitioners, 
and  so  in  truth  there  was  no  recognizance  with  sureties  as  required 
by  the  act.  My  Brother  Willes  refused  to  make  the  order  as 
prayed ;  but,  treating  the  summons  as  an  objection  to  the  su£B- 
ciency  of  the  security,  held  the  security  to  be  insufficient^  and 
required  a  sum  of  lOOOZ.  to  be  deposited  within  five  days.  The 
respondents  now  come  and  ask  the  Court  to  do  what  the  learned 
judge  refused  to  do ;  the  contention  before  us  on  their  part  being 
that  there  was  in  effect  no  security  at  all,  and  therefore  that  the 
proceedings  upon  the  petition  ought  to  be  stayed.    If  that  con- 


KOBWOOD. 
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tention  weie  well  founded,  it  would,  in  my  opinion,  be  the  duty  of  1869 
this  Court,  even  at  this  stage,  to  stay  the  proceedings.  The  main  Ipeass 
ground  urged  before  us  was  that  s.  8  of  the  statute  only  provides 
for  objections  to  the  validity  of  the  recognizance  on  the  ground  of 
the  pecuniary  insufficiency  of  the  sureties ;  and  it  was  insisted 
that  what  is  complained  of  here  is  not  insufficiency  within  the  8th 
section,  and  therefore  is  not  aided  by  the  provision  in  s.  9.  I  agree 
that  &  9  applies  only  to  the  objections  specified  in  s.  8;  and, 
supposing  this  not  to  be  an  objection  to  the  recognizance  by  reason 
of  the  insufficiency  of  the  sureties,  I  think  the  provision  in  s.  9 
would  not  aid  the  petitioners  in  their  argument  Now,  the 
respondents  contend  that  there  is  a  total  absence  of  all  security 
here,  because  the  petitioners  themselves  could  not  be  sureties. 
We  have  already  in  the  course  of  the  argument  thrown  out  an 
intimation  of  opinion  that  the  petitioners  could  not  be  sureties 
within  this  act.  But,  a  security  appearing  upon  the  face  of  it  to 
have  been  regularly  entered  into,  the  question  is,  whether,  when 
it  is  brought  to  the  knowledge  of  the  Court  that  the  persons 
signing  the  recognizance  are  principals,  the  Court  is  not  bound 
to  hold  it  to  be  no  security  within  the  act.  I  must  confess  I 
have  entertained  considerable  doubts;  and  I  cannot  say  that 
those  doubts  are  entirely  removed.  At  the  same  time,  I  feel 
ihe  full  force  of  the  observations  of  my  Lord  and  my  Brother 
Byles  as  to  the  importance  of  giving  a  wide  and  liberal  construc- 
tion to  this  act  of  parliament,  and  therefore  I  do  not  press  my 
doubts  so  far  as  to  dissent  from  the  order  made  by  my  Brother 
Willes. 

As  to  the  amount  of  the  security,  I  agree  with  my  Lord  and  my 
Brother  Byles  that  one  security  for  lOOOZ.  is  enough.  Looking 
fairly  at  the  words  of  the  act,  and  reading  them  as  any  person  of 
ordinary  understanding  would  read  them,  I  come  to  the  conclusion 
that  8.  6  distinctly  provides  for  one  security  only  of  10002.,  and 
that  no  other  or  greater  security  is  mentioned  throughout  the  act. 
The  only  argument  in  favour  of  the  contrary  construction  is  the 
provision  in  s.  22,  that  two  or  more  candidates  may  be  made  re- 
spondents to  the  same  petition,  but  for  all  the  purposes  of  the  act 
such  petition  shall  be  deemed  to  be  a  separate  petition  against 
each  respondent    The  word  there  used  is  "candidates:"  but,  by. 
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1869  the  interpretation  clause,  s.  3,  candidate  is  to  be  read  as  any  person 
Pbase~  elected  a  member,  or  who  has  been  nominated  as  or  declared  him* 
Norwood.  ^^  ^  candidate  at  an  election.  If  the  legislature  had  intended  to 
impose  the  further  condition  that,  where  the  petitions  are  to  be 
deemed  separate,  a  separate  security  for  lOOOZ.  should  be  given  cm 
eadi,  it  seems  extraordinary  that  they  should  not  haye  expressed 
that  intention  in  distinct  terms,  but  have  left  it  to  inference  and 
coDJecture. 

Upon  the  whole,  it  seems  to  me  that  the  giving  security  is  a 
step  that  is  initiatory  in  the  proceedings  on  the  petition,  that  a 
single  security  for  10002.  is  ull  that  the  statute  requires,  and  that 
the  22nd  section  has  no  such  effect  as  has  been  contended  for. 
I  agree,  therefore,  that  the  rule  should  be  discharged  ;  but,  seeing 
that  some  difficulty  and  doubt  surround  the  matter,  I  think  there 
should  be  no  costs. 

Montague  Smtth,  J.  This  is  an  application  to  the  Court  to 
stay  the  proceedings  on  this  petition ;  and,  assuming  that  the  ob- 
jections to  the  security  do  not  fall  within  the  grounds  of  objection 
mentioned  in  the  8th  section  of  the  Parliamentary  Elections  Act^ 
1868, 1  think  this  is  the  right  course  to  take.  It  appears  to  me 
that  the  8th  and  9th  sections  are  to  be  read  together,  and  that  the 
grounds  of  objection  which  can  be  gone  into  on  the  8th  may  be 
amended,  as  the  9th  section  shews,  not  by  leave  of  the  Courts  but  bjr 
the  parties  themselves  as  of  a  right  given  to  them  by  the  statute. 
The  reason  why  no  power  was  given  in  the  8th  section  to  object  to 
the  invalidity  of  the  security  generally,  seems  to  be  that  the  legis- 
lature meant  to  allow  an  amendment  in  certain  specified  cases  onlj' 
Therefore  the  legislature  specified  the  grounds  of  objection  which, 
if  made,  might  be  amended,  and  left  open  what  was  to  happen  if 
the  recognizance  should  be  invalid  on  other  grounds.  The  statQte 
omits  altogether  to  make  provision  for  what  is  to  be  done  in  a  case 
of  that  kind.  But,  inasmuch  as  it  is  dear  in  my  opinion  that  a 
valid  recognizance  is  a  condition  to  the  right  of  the  petitioner  to 
proceed  with  his  petition,  I  am  of  opinion  that  the  course  which 
has  been  taken  here,  of  applying  to  the  Court  to  stay  the  proceed- 
ings because  there  had  not  been  a  compliance  with  what  the  legifl- 
lature  has  made  a  condition  to  the  prosecution  of  the  petition,  i* 
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light.  It  seems  to  me  it  is  consistent  with  what  was  done  by  i869 
parliament  itself  when  it  had  the  control  of  these  petitions  within  fiu^  ~ 
its  own  walls.  There  was  no  power  to  amend  the  security  at  the  xobwood 
time  when  this  act  passed ;  but,  if  the  security  was  objectionable 
on  the  ground  of  invalidity  or  insuflSciency,  then  the  order  for  pro- 
ceeding with  the  petition  was  discharged  by  the  House.  I  think, 
if  I  may  be  allowed  to  say  so,  that  the  most  convenient  provisions 
which  have  been  enacted  on  this  subject  are  to  be  found  in  the 
temporary  act  of  11  &  12  Vict,  c  18 ;  and,  if  the  powers  there 
given  to  the  select  committee  appointed  to  try  election  petitions 
were  now  intrusted  to  the  election  judges,  or  to  the  master,  it  seems 
te  me  that  full  security  would  be  given  to  the  sitting  members, 
and  petitioners  would  be  secured  from  danger  arising  from  mistakes 
perhaps  beyond  their  control  and  which  did  not  result  firon^  any 
default  on  their  part.  Such  being  in  my  view  the  construction 
of  the  act  with  regard  to  procedure,  it  is  now  to  be  considered 
whether  the  two  objections  which  have  been  made  to  this  security 
are  good  objections,  and  whether,  if  good,  the  security  can  be 
amended. 

Now,  with  regard  to  the  first  objection,  viz.  that  this  security  is^ 
for  a  sum  of  10007.  only,  the  petition  being  against  two  members, 
I  entirely  agree  with  tl  e  rest  of  the  Court  that  on  the  proper  con- 
struction of  this  act  of  parliament  the  sum  of  10007.  is  sufficient. 
No  difficulty  whatever  would  have  arisen  if  s.  22  had  not  been 
inserted  in  the  act.  The  old  practice  was  that  a  petition  might  be 
presented  against  two  members,  and  in  that  case  one  security  to 
the  amount  of  10007.  was  sufficient.  The  legislature  in  passing 
titds  act  of  parliament  has  provided  that  there  shall  be  still  the  sum 
of  lOOOZ.  given  by  the  petitioner  as  security ;  and,  though  I  have 
looked  through  every  clause  in  the  act  in  which  anything  is 
enacted  on  the  subject  of  security,  I  find  no  trace  whatever  of  any 
intention  on  the  part  of  the  legislature  to  alter  the  old  practice  in 
that  respect,  or  to  impose  greater  impediments  in  the  way  of  peti- 
tioning than  existed  before.  Certainly  when  the  practice  of  par- 
liament has  existed  so  long,  it  must  have  been  very  well  known 
that  one  security  had  always  been  deemed  sufficient  in  the  case  of 
one  petition  against  two  members ;  and,  if  the  legislature  had 
intended  to  alter  that  state  of  things,  I  should  have  expected  it 
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1869  would  have  done  so  in  distinct  terms.  The  wliole  question  turns 
Sase  "  o^  ^^^  insertion  of  the  22nd  clause,  which,  no  doubt,  is  in  very 
^^  ^*  wide  terms :  but  it  is  plain  that  those  terms  must  have  some  limi- 
tation,  otherwise  there  seems  no  object  in  making  the  provision 
that  there  may  be  one  petition  against  two  members ;  for,  if  every- 
thing was  to  be  in  duplicate,  nothing  would  be  saved  except  the 
paper  on  which  the  petition  was  written.  It  seems  to  me  that  the 
act,  in  saying  that  the  petition  may  be  against  two,  and  tlie  trial 
may  be  against  both  at  the  same  time  as  one  proceeding,  if  con- 
venient, but  providing  that  for  a]l  purposes  it  shall  be  deemed 
separate  against  the  two  members,  meant,  as  my  Lord  has  pat  it, 
for  all  purposes  under  the  petition ;  but  that  it  was  not  meant  to 
apply  to  the  condition  as  to  security  imposed  on  the  petitions. 
The  jsecurity  under  the  former  acts  was  a  condition  precedent  to 
the  reception  of  the  petition.  Here,  no  doubt,  it  is  made  a  con- 
dition subsequent,  but  it  is  still  a  condition  to  the  prosecution  of  the 
petition,  and  is  collateral  to  the  petition  itselfl  On  these  grounds,  and 
for  the  reasons  already  given  by  the  (Jther  members  of  the  Court,  I 
think  we  should  be  putting  a  construction  on  this  act  which  the 
legislature  did  not  intend,  if  we  imposed  a  larger  obligation  on  tiie 
petitioners  than  that  wliich  existed  before. 

The  other  objection  is,  certainly,  to  my  Mind  more  formidable. 
The  act  requires  that  the  security  shall  be  by  a  deposit  of  KXKM^, 
or  a  recognizance  entered  into  by  sureties.  I  confess  that  I  have 
felt  during  the  argument,  and  I  still  entertain,  considerable 
doubt  whether  the  recognizance  here  was  a  recognizance  at  all 
within  the  meaning  of  the  act  of  parliament,  and  whether  the 
objection  does  not  go  to  its  validity  altogether,  and  not  to  its 
sufficiency.  However,  as  my  Lord  and  my  Brother  Byles,  and 
the  election  judges  who  have  considered  it,  have  come  to  a  dear 
opinion  that  the  objection  is  one  as  to  the  sufficiency  only,  and  may 
be  amended,  I  have  hesitation  in  arriving  at  a  conclusion  different 
from  theirs,  though  I  confess  I  cannot  see  my  way  to  agree  with 
them,  or  to  comprehend  how  a  principal  can  in  any  sense  be 
deemed  a  surety  for  himself.  After  all,  the  matter  is  one  of 
practice  only,  as  to  which  certainty  is  of  the  essence  of  benefit; 
and,  as  there  is  no  appeal  from  this  Court,  and  my  Brother 
Keating  does  not  dissent,  I  also  do  not  wish  to  dissent  from  the 
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jadgment  of  the  rest  of  the  Court  upon  this  point    The  result  is        1809 

that  this  rule  will  be  discharged.  Pbabs 

Buie  disdiarged.  «• 

•^  NOBVOOD.. 

Agents  for  petitioners :  Baxter^  Bose,  &  Nortan. 
Agents  for  respondents :  Hicks  dk  Son. 


BREIT  V.  JACKSON.  FA.  5. 


Bankrupt:  AnnuUy  proveabU  under  12  4k  13  Vict.  c.  106,  s,  175 — Deed  of  Assign' 
ment  under  24«£;  25  Vict.  c.  134,  8. 192;  Joint  and  several  Creditors— DeUor 
and  Creditor. 

An  annual  payment  was  reserved  to  the  plaintiff  by  a  deed  by  which  it  was  pro 
vided  that  the  payment  should  cease  if  the  plaintiff  should  refuse,  neglect,*  or  fail 
or  become  incapable  to  perform,  observe,  or  abide  by  any  of  the  stipulations  there- 
in contained.  Amongst  these  were  stipulations  that  the  plaintiff  should  use  his 
best  endeavours  to  preserve  and  extend  the  business  of  the  grantors,  and  would  not 
by  any  act,  neglect,  omission,  or  default  injure  the  same,  or  impede  the  success 
thereof;  that  he  should  perform  such  services  and  discharge  such  duties  as  the 
grantors  should  reasonably  require ;  that  he  would  not,  whilst  the  grantors  should 
continue  to  carry  on  the  business  in  question,  be  engaged  or  concerned  in  a  similar 
business  within  twenty  miles  of  St.  Paul's ;  and  that  any  difference  between  the 
parties  should  be  referred  to  arbitration : — 

Edd^  that  this  was  not  an  annuity  proveable  under  s.  175  of  12  &  13  Vict. 
c.  106,  the  conditions  for  its  defeasance  being  so  uncertain  as  to  render  it  incapable 
of  valuation,  and  that  it  was  therefore  not  barred  by  a  deed  executed  by  the  grantors 
for  the  benefit  of  creditors  under  s.  192  of  the  Bankruptcy  Act,  1861. 

This  was  an  action  brought  to  recover  757.  claimed  to  be  due 
from  the  defendant  to  the  plaintiff  by  virtue  of  a  deed  dated  the 
8th  of  January,  1866,  made  between  one  Charles  Nolda  of  the  first 
party  Charles  Beardsall  and  the  defendant  of  the  second  part^  and 
the  plaintiff  of  the  third  part»  by  which  Beardsall  and  the  defend- 
ant jointly  and  severally  covenanted  to  pay  to  the  plaintiff  during 
his  life  the  clear  yearly  sum  of  150?.,  by  equal  payments,  on  &c,  if 
and  so  long  as  the  plaintiff  should  perform  and  observe  the  stipu* 
lations  on  his,  the  plaintiff's,  part  covenanted  to  be  performed  by 
the  said  deed.  The  following  case  was  stated  for  the  opinion  of  the 
Court: — 

1.  In  the  year  1863,  the  plaintiff  carried  on  the  business  of  a 
woollen  warehouseman  in  the  city  of  London,  under  the  style  or 


Jacuok. 
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1889  firm  of  Bretty  Brothers,  &  Go.,  and  in  the  same  year  he  execated 
and  perfected  a  deed  of  assignment  of  all  his  estate  and  effects  to 
trustees  for  the  benefit  of  his  creditors  tmder  the  provision  con- 
tained in  the  Bankruptcy  Act,  1861.  The  plaintiff's  stock  in  trade 
and  goodwill  and  his  interest  in  the  premises  in  which  the  business 
was  carried  on  were  sold  and  transferred  by  the  trustees  to  Nolda, 
Beardsally  and  the  defendant. 

2.  On  the  8th  of  April,  1863,  a  deed  of  arrangement  was  made 
between  Nolda,  Beardsall,  and  the  defendant,  of  the  one  part,  and 
the  plaintiff,  of  the  other  part,  by  which  Nolda,  Beardsall,  and  the 
defendant,  in  consideration  of  the  services  rendered  and  to  be 
rendered  by  the  plaintiff  to  them  in  the  said  business,  and  of  the 
plaintiff's  observing  and  performing  the  covenants  and  stipulations 
in  the  last-mentioned  deed  on  his  part  to  be  observed  and  per- 
formed, agreed  to  pay  him  QOOl  within  twelve  months,  and  also  to 
pay  him  150/.  a  year  by  quarterly  payments  as  above  mentioned. 
A  copy  of  this  deed  was  annexed  to  the  case. 

3.  On  the  20th  of  December,  1865,  Nolda  retired  from  the  firm 
of  Nolda^  Beardsall,  &  Jackson ;  and  on  the  8th  of  January,  1866, 
the  deed  sued  on  in  this  action  was  made  between  Nolda,  Beardsall, 
the  defendant,  and  the  plaintiff. 

4.  That  deed  (a  copy  of  which  was  set  out  in  the  case)  recited 
that,  by  an  indenture  of  the  8th  of  April,  1863,  it  was  agreed  and 
deckred,  amongst  other  things,  that  Nolda,  Beardsall,  and  Jack- 
son, or  the  survivor  of  them,  &c.,  thereinafter  called  Nolda  &  Co, 
should  pay  to  Brett  during  his  life,  if  he  should  so  long  continue 
to  perform,  observe,  and  abide  by  the  stipulations  on  his  part 
thereinafter  contained,  a  dear  yearly  sum  of  150/.,  to  be  con- 
sidered as  accruing  from  day  to  day,  and  to  be  paid  quarterly, 
&c.;  that  Brett  should  use  his  best  endeavours  to  preserve  and 
extend  the  business  of  Nolda  &  Ca,  in  the  manner  therein  men- 
tioned ;  that  it  had  recently  been  agreed  that  the  partnership  so 
carried  on  by  Nolda,  Beardsall,  and  Jackson  should  be  dissolved, 
so  far  as  related  to  Nolda,  as  from  the  20th  of  December,  1865, 
and  that  the  business  should  thenceforth  be  carried  on  by  Beard- 
sall and  Jackson ;  that,  upon  the  treaty  for  such  dissolution,  it  was 
amongst  other  things  agreed  thatBrett  should  execute  such  release 
as  was  thereinafter  contained,  and  that  Beardsall  and  Jackson  and 
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Brett  should  enter  into  such  further  arrangements  as  were  therein-       1869 
after  contained;  and  that  the  said  partnership  had  accordingly       bbktt 
been  dissolved    The  deed  then  witnessed  that,  in  pnrsnance  of    j^  *• 
the  agreement,  and  in  consideration  of  the  premises,  Brett  thereby 
released  Nolda^  Beardsall,  and  Jackson,  and  each  of  them,  their 
heiTEf,  &c.,  and  they  thereby  released  Brett,  his  heirs,  &c.,  from  the 
coYenants  contained  in  the  recited  indenture;  and  that,  in  further 
pursuance  of  the  agreement,  and  in  consideration  of  the  premises 
and  of  the  mutual  agreements  and  covenants  thereinafter  con* 
tained,  it  was  mutually  agreed  as  follows : — 

(1).  Beardsall  and  Jackson,  or  the  survivor  of  them,  or  the  exe- 
cutors &c.  of  such  survivor,  shall  pay  to  Brett  during  his  life,  if  he 
shall  so  long  continue  to  perform  the  stipulations  on  his  part 
hereinafter  contained,  a  clear  yearly  sum  of  1507.,  to  be  considered 
as  accruing  from  day  to  day,  and  to  be  paid  by  four  equal  pay- 
ments, on  &c« 

(2).  If  Brett  shall  refuse,  neglect,  or  fail,  or  become  incapable  to. 
perform,  observe,  or  abide  by  all  or  any  of  the  stipulations  on  his 
part  hereinafter  contained,  then  and  immediately  thereupon  the 
said  annual  sum  shall  cease  and  be  no  longer  payable ;  but  it  is 
not  intended  that  the  same  shall  in  any  respect  release  Brett  from 
the  obligations  imposed  on  him  by  the  fifth  article  of  these  pre- 
sents, or  any  of  them. 

(3).  Brett  shall  use  his  best  endeavours  with  both  the  old  and 
the  present  customers  of  the  late  firm  of  Brett^  Brothers,  &  Co.,  or 
of  the  late  firm  of  Nolda  &  Co.,  or  of  the  present  firm  of  Beardsall 
&  Jackson,  and  with  all  other  persons,  to  preserve  and  extend  the 
said  business,  and  to  promote  the  success  thereof,  and  to  carry  on 
the  same  to  the  profit  and  for  the  benefit  of  Beardsall  &  Jackson, 
and  shall  not  by  any  act,  neglect,  omission,  or  default^  injure  the 
same,  or  impede  the  success  thereof. 

(4).  For  the  purposes  of  the  third  article  of  these  presents,  Brett 
shall  perform  such  services  and  discharge  such  duties  as  Beardsall 
&  Jackson  shall  reasonably  require,  save  that  he  is  not  to  be 
called  upon  to  give  his  personal  attendance  to  the  working  of  the 
business  of  Beardsall  &  Jackson. 

(5).  Brett  shall  not  at  any  time  hereafter  while  Beardsall  & 
Jackson  or  either  of  them  shall  continue  to  carry  on  the  said  busi- 
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18G9  ness,  or  any  branch  thereof,  cany  on  or  be  concerned  in  the  busi- 
BretT  nesa  of  a  woollen  warehouseman,  or  a  buyer,  seller,  or  packer  or 
shipper  of  woollen  goods,  or  goods  of  a  fisibric  containing  wool,  in 
the  city  of  London  or  within  a  radius  of  twenty  miles  from  St  Paul  s 
Cathedral  or  that  city,  either  alone  or  in  partnership  with,  or  as 
agent  for,  or  clerk  of,  or  assistant  to,  any  other  person  or  persons 
except  Beardsall  &  Jackson ;  and  shall  not  select,  accept  or  exe- 
cute any  order  for  bujring,  selling,  &c.,  or  dealing  in  any  such 
goods,  except  for  and  on  behalf  and  for  the  sole  benefit  of  Beard- 
sail  &  Jackson ;  and  he  shall  not  allow,  nor  so  far  as  he  can  pre- 
vent it  suffer  any  other  persons  or  person  to  use  his  name  or  the 
name  of  Brett,  Brothers,  &  Co.,  or  any  imitation  or  modification 
thereof,  in  the  business  aforesaid,  or  any  similar  business. 

(6).  Messrs.  Beardsall  &  Jackson  shall  be  considered  to  repre- 
sent exclusively  the  late  firm  of  Brett,  Brothers,  &  Co.,  and  shall 
be  at  liberty  to  style  themselves  late  Brett^  Brothers,  &  Co. 

(7).  If  any  dispute  shall  arise  between  the  parties  hereto  or  any 
of  them,  or  their  respective  representatives,  touching  these  pre- 
sents or  any  article  thereof,  or  the  rights,  duties,  powers,  or  liabili- 
ties of  the  respective  parties  hereto,  or  their  respective  repre- 
sentatives, in  relation  thereto,  such  disputes  shall  be  referred  to 
arbitration,  and  settled  by  two  arbitrators  or  their  umpire,  agree- 
ably to  the  provisions  of  the  Common  Law  Procedure  Act,  1854. 

5.  On  the  25th  of  August,  1866,  Beardsall  and  the  defendant 
executed  and  perfected  a  deed  of  assignment  of  all  their  estate  and 
effects  to  trustees  for  the  benefit  of  their  creditors,  under  and 
according  to  the  provisions  contained  in  the  Bankruptcy  Act,  1861, 
of  which  the  following  is  a  copy: — ^**This  deed,  made  &c.,  between 
Beardsall  and  Jackson,  of  &c.,  of  the  one  part,  and  H.  P.  Webb, 
J.  Lockwood,  and  B.  Hurst,  hereinafter  called  the  trustees  on  be- 
half and  with  the  assent  of  the  creditors  for  Beardsall  and  Jackson, 
of  the  other  part, — ^witnesseth  that  the  said  Beardsall  and  Jackson 
do,  and  each  of  them  doth,  hereby  convey  all  their  and  his  estates 
and  effects  to  the  said  trustees  absolutely,  to  be  applied  and 
administered  for  the  benefit  of  the  creditors  of  Beardsall  and  Jack- 
son, in  like  manner  as  if  the  said  Beanisall  and  Jackson  had  been  at 
the  date  hereof  duly  adjudged  bankrupts :  And,  in  consideration  of 
the  premises,  each  of  the  creditors  of  Beardsall  and  Jackson  doth  by 
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these  presents  release  Beardsall  and  Jackson  and  each  of  them  from       1869 
his  and  their  respective  debts,  in  like  manner  as  if  Beardsall  and      Bbstt 
Jackson  had  obtained  a  discharge  in  bankmptcy;   bnt  nothing     jacxbon. 
herein  contained  shall  affect  the  rights  of  the  creditors  as  against 
any  surety  or  co-debtor.     In  witness,"  &c. 

6.  The  last-mentioned  deed  was  duly  executed,  attested,  stamped, 
and  registered  according  to  the  requirements  of  s.  192  of  the 
Bankruptcy  Act,  1861 ;  and  a  majority  in  number  representing 
three  fourths  in  value  both  of  the  joint  and  of  the  separate  creditors 

of  Beardsall  and  the  defendant  whose  debts  amounted  to  107.  and  • 

upwards,  assented  thereto. 

7.  From  the  date  of  the  registration  of  the  last-mentioned  deed 
up  to  the  present  time,  Beardsall  and  the  defendant  hare  wholly 
ceased  to  carry  on  the  said  business,  or  any  branch  thereof,  either 
together  or  separately. 

8.  The  amount  claimed  by  the  plaintiff  became  due  after  the 
registration  of  the  deed  of  assignment. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  deed 
of  assignment  dated  the  25th  of  August,  1866,  was  or  was  not  a 
bar  to  the  plaintiff's  claim. 

JCori,  for  the  plaintiff.    Two  questions  arise  in  this  case, — 

1.  Whether  the  deed  of  the  5th  of  August,  1866,  was  a  valid  deed 
within  8. 192  of  the  Bankruptcy  Act,  24  &  25  Vict  c.  134,— 

2.  Whether  the  obligation  arising  upon  the  covenant  contained  in 
the  deed  of  the  8th  of  January,  1866,  constituted  a  debt  proveable 
under  s.  175  of  12  &  13  Vict.  c.  106.  As  to  the  first  point,  it  is 
now  clearly  settled  that  a  deed  of  arrangement  under  s.  192  of  the 
Bankruptcy  Act,  1861,  to  be  binding  upon  a  non-assenting  creditor, 
must  embrace  all  the  creditors,  several  as  well  as  joint :  JE^  parte 
Olen(l);  Tomlin  v.  2)wtton(2);  Rixon  v.  Eniary{^)\  European 
Central  Railway  Company  v.  WestalL  (4)  The  effect  of  the  deed 
here  is,  to  assign  the  joint  and  separate  property  of  the  two  debtors 
for  the  exclusive  benefit  of  the  creditors  of  the  firm ;  and  it  is  the 
joint  creditors  only  who  release.  The  deed  is,  therefore,  clearly 
not  a  deed  within  s.  192  of  the  Bankiuptcy  Act,  1861.    The  second 

(1)  Law  Rep.  2  Ch.  App.  670.  (3)  Law  Kep.  3  C.  P.  546. 

(2)  Law  Rep.  3  Q.  B.  466.  (4)  Law  Rep.  1  Q.  R.  107. 
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1889        point  tnrns  upon  the  oonstmotioii  of  s.  175  of  12  &  13  Vict 
Brvft      c.  106,  ivhich  enacts  that  any  annuity-creditor  of  any  bankrapt,  by 
Jacesox,     whatsoever  assnranoe  the  same  may  be  secured,  and  whether  there 
were  or  not  any  arrears  of  such  annuity  due  at  the  bankruptcy, 
shall  be  entitled  to  prove  for  the  value  of  such  annuity,  which 
value  the  Court  shall  ascertain,  regard  being  had  to  the  original 
price  given  for  such  annuity,  deducting  therefit>m  such  diminution 
in  the  value  thereof  as  shall  have  been  caused  by  the  lapse  of  time 
since  the  grant  thereof  to  the  date  of  the  fiat,  &o.    Now,  the  pay- 
^  ment  stipulated  for  by  the  deed  of  the  8th  of  January,  1866,  is 

subject  to  the  observance  by  the  plaintiff  of  stipulations  which  are 
of  such  a  nature  as  to  render  it  utterly  impossible  to  value  the  so- 
called  annuity  pursuant  to  that  section.  It  is  not  contended  that 
the  section  is  confined  to  annuities  granted  for  a  pecuniary  con- 
sideration. The  payment  is  to  cease  if  the  plaintiff  shall  neglect 
or  refuse  to  perform,  or  become  incapable  of  performing,  the  stipu- 
lations on  his  part  to  be  performed.  These,  amongst  others,  are, 
that  ho  shall  use  his  best  endeavours  to  preserve  and  extend  the 
business.  Who  is  to  determine  whether  he  has  done  so  or  not? 
or  to  measure  the  degree  of  care  which  is  to  be  shewn?  The  sta- 
tute contemplates,  not  a  series  of  acts  to  be  done  from  time  to  time, 
but  something  to  be  done  once  for  all.  In  truth,  that  which  is 
here  called  an  annuity  is  nothing  more  than  a  payment  of  salaiy 
for  services  performed.  The  case  which  will  probably  be  relied  on 
for  the  defendant  is  Ex  parte  Parratt.  (1)  The  marginal  note  of 
the  report  in  Mont.  &  Ayr.  is  not,  however,  supported  by  the  fiew^ 
There,  A.  and  B.,  having  a  lease  of  certain  salt-works  for  twenty- 
one  years,  entered  into  articles  with  the  bankrupt,  by  which  the 
latter  undertook  the  manufacture  of  the  salt,  and  it  was  provided 
that  the  contract  should  subsist  for  the  term  granted  by  the  lease, 
wanting  three  months ;  but  that,  if  there  should  be  a  failure  of 
brine  in  the  pits  for  ten  days  successively,  the  bankrupt  was  to  he 
exonerated  from  his  liability  to  manufacture  the  salt,  to  an  extent 
proportioned  to  the  extent  of  the  failure  of  the  brine.  The  bank- 
rupt afterwards  granted  an  annuity  to  the  petitioner,  charging  it 
on  the  sums  payable  to  the  bankrupt  from  A.  and  B.  for  the  manu- 
facture of  the  salt :  and  it  was  held  that,  notwithstanding  the  poesi- 
(l)  2  Mont  &  A.  626;  1  Deac.  696. 
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bility  of  the  discontinuaiice  of  the  salt  contract,  and  of  the  for-        1869 
feiture  of  the  lease  by  non-payment  of  rent  or  non-performance  of      Bbbtt 
covenants,  the  annuity  was  capable  of  valuation.    That  decision     jaotbon. 
was  based  upon  the  assumption  that  the  intention  of  the  parties 
was  clear  that  twenty-one  years,  wanting  three  months,  should  be 
the  period  of  the  continuance  of  the  agreement,  and  that  the  peti- 
tioner was  to  receive  the  annuity  till  the  end  of  that  time,  if  he 
should  live  so  long.    Assuming  the  case  to  have  been  well  decided, 
it  can  hardly  govern  the  present. 

Lanyon,  contra.  No  doubly  a  deed  under  s.  192  of  the  Bank- 
ruptcy Act,  1861,  should  on  the  face  of  it  shew  that  aU  the  credi- 
tors can  sue  upon  it.  Here,  the  assignment  is  of  the  joint  and 
separate  property  of  the  two  partners,  and  there  is  a  provision 
obliging  the  trustees  to  administer  the  fund  as  in  case  of  bank- 
ruptcy. The  deed,  therefore,  is  good.  Then,  is  this  an  annuity 
which  can  be  valued  under  s.  175  of  the  Bankruptcy  Act  of  1849  ?. 
In  Ex  parte  SUger  (1),  an  agreement  by  a  parent  to  give  his 
daughter,  upon  her  marriage,  150Z.  per  annum,  was  held  to  be  a 
debt  proveable  under  the  corresponding  provision  in  6  Gea  4,  c.  16. 
So,  in  Ex  parte  Atmandale  (2),  a  promise  to  give  the  daughter 
.1007.  a  year,  until  the  parent  could  do  something  better  for  her, 
was  treated  as  an  annuity  for  the  joint  lives.  Ex  parte  Broadly  (3) 
is  to  the  same  effect  There  is  no  contingency  or  uncertainty  in 
any  of  the  stipulations  contained  in  this  deed,  which  may  not  by 
recourse  to  the  well-known  tables  be  reduced  to  certainty*  The 
annuity  here  is  clearly  as  capable  of  being  valued  as  that  in  Ex  parte 
Parratt.  (4) 

Lord,  in  reply.  In  Ex  parte  Davie  (5),  Lord  Lyndhurst  held 
ihat^  where  the  contingency  depended  upon  the  separation  of  hus- 
band and  wife,  and  of  a  widow's  not  marrying,  it  was  not  within 
the  6  Geo.  4,  c.  16,  s.  56.  And  in  Mudge  v.  BouHin  (6),  where  by 
a  deed  of  separation  a  husband  covenanted  to  pay  an  annuity  to 
his  wife  by  quarterly  instalments,  the  annuity  to  cease  in  the  event 
of  future  cohabitation  by  mutual  consent,  it  was  held  that  this  was 

(1)  Mont.  B.  0. 100.  (4)  2  Mont  &  A.  626 ;   1  Deac 

(2)  2  Mont  &  A.  19 ;  4  D.  &  Ch.        696. 

611.  (6)  Mont.  B.  C.  121,  297. 

(3)  2  M.  D.  &  De  G.  524.  (6)  Law  Rep.  3  Ex.  86. 
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1869       not  an  annuity  proveable  under  12  &  13  Vict  c.  106,  s.  175,  nor  a 
Brett      liability  to  pay  money  under  24  &  25  Vict.  e.  134,  s.  154. 

V, 

Jackson. 

Bylks,  J.    I  am  of  opinion  that  the  plaintiff  is  entitled  to  our 

judgment.    The  175th  section  of  12  &  13  Vict,  c  106,  enacts 
that  any  annuity-creditor  of  any  bankrupt,  by  whatsoever  assurance 
the  same  may  be  secured,  and  whether  there  were  or  not  any 
arrears  of  such  annuity  due  at  the  bankruptcy,  shall  be  entitled  to 
prove  for  the  value  of  such  annuity,  which  value  the  Court  shall 
ascertain,  regard  being  had  to  the  original  price  given  for  such 
annuity,  deducting  therefrom  such  diminution  in  the  value  thereof 
as  shall  have  been  caused  by  the  lapse  of  time  since  the  grant 
thereof  to  the  date  of  the  fiat,  &c.     This  must  mean  that  the  thing 
of  which  the  Court  is  to  ascertain  the  value  is  an  annuity  the  valae 
of  which  is  capable  of  being  ascertained  by  computation.     By  the 
deed  in  question  a  vast  variety  of  things  are  to  be  done  by  the 
•  annuitant.    Amongst  others,  there  is  this  condition:  ^'If  Brett 
shall  refuse,  neglect,  or  fail,  or  become  incapable   to  perform, 
observe,  or  abide  by  all  or  any  of  the  stipulations  on  his  part  here- 
inafter contained,  then  and  immediately  thereupon  the  said  annual 
sum  shall  cease  and  be  no  longer  payable."    Then  follows  an 
enumeration  of  the  things  to  be  done  by  the  annuitant    He  is  ''to 
use  his  best  endeavours  to  preserve  and  extend  the  business,  and  to 
promote Jhe  success  thereof,"  &c. ;  and  he  is  not'"  by  any  act,  neg- 
lect, or  default  to  injure  the  same  or  impede  the  success  thereof." 
And  there  are  various  other  indefinite  stipulations  of  the  same 
kind.    Then  there  is  this  stipulation,  that,  if  any  dispute  shall 
arise  between  the  parties  touching  these  presents,  or  any  article 
thereof,  or  the  rights,  duties,  powers,  or  liabilities  of  the  respective 
parties  thereto,  or  their  representatives,  in  relation  thereto,  such 
disputes  shall  be  referred  to  arbitration.    These  contingencies, 
upon  which  the  continuance  of  the  annuity  is  to  depend,  are,  as  it 
seems  to  me,  altogether  incapable  of  being  ascertained  by  valua- 
tion :  and,  if  it  were  otherwise,  they  are  to  be  submitted  to  arbitra- 
tion, and  the  value  of  the  annuity  is  made  thus  to  depend  upon 
the  view  which  an  arbitrator  might  take.    I  should  therefore  hold, 
even  if  there  was  an  entire  absence  of  authority  upon  the  subject, 
that  the  annuity  was  not  capable  of  valuation  under  S;  175  of 
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12  &  13  Vict.  c.  106.    As  to  the  authorities,  the  only  one  which       1869 
looked  at  all  in  favour  of  the  defendant  is  Ex  parte  Parrait  (1) ;      bbbtst 
but  in  that  case  there  was,  so  far  as  the  first  point  is  concerned,  no     jacmon. 
distinct  provision  for  a  suspension  of  the  sum  to  be  paid  by  way  of 
annuity,  and  only  a  remote  possibility  so  far  as  the  lease  was  con- 
cerned.    And,  as  to  the  suggestion  that  by  possibility  the  lease 
might  be  forfeited,  the  lease  not  being  before  the  Court  that  con- 
tingency was  merely  speculative.    Ex  parte  Davis  (2),  Parker  v. 
Ince  (3),  and  the  recent  case  of  Mudge  v.  Bowan  (4),  seem  to  me 
to  be  distinct  authorities  the  other  way.    I  therefore  think  that 
this  annuity  was  not  proveable  under  s.  175,  and  consequently  that 
our  judgment  should  be  for  the  plaintiff. 

Keating,  J.  I  am  of  the  same  opinion.  The  cases  have  no 
doubt  extended  the  proveability  of  annuities  somewhat  beyond 
what  the  words  of  the  statute  would  naturally  import ;  for,  they 
seem  to  assume  every  annuity  to  be  capable  of  easy  calculation. 
The  authorities  have  certainly  gone  far ;  but  no  one  of  them  has 
gone  so  &r  as  it  is  sought  to  go  in  this  case.  Ex  parte  Par* 
rati  (1)  at  first  sight  appeared  to  countenance  Mr.  Lanyon's 
argument :  but,  on  examination,  I  agree  that  it  is  not  an  authority 
for  the  defendant's  view.  The  stipulations  here  are  extremely 
indefinite :  it  is  not  a  case  in  which  a  certain  result  may  be  assumed 
from  the  doctrine  of  probabilities  even ;  but  one  where  the  value  of 
the  annuity  depends  upon  a  variety  of  matters  as  to  which  there 
might  fairly  be  difference  of  opinion.  The  plaintiff  was  to  discharge 
such  duties  as  his  employers  might  reasonably  require.  The 
J'easonableness  of  the  requirements  must  depend  upon  a  variety  of 
circumstances ;  and  it  may  fairly  be  doubted  what  view  an  arbi- 
trator would  take  of  them.  So  as  to  the  undertaking  to  use  his 
best  endeavours  to  promote  the  success  of  the  business.  However 
^ute  actuaries  may  be  in  reducing  contingencies  to  certainty  of 
computation,  I  cannot  think  that  such  contingencies  as  these  were 
within  the  contemplation  of  the  statute,  and  therefore  there  must 
be  judgment  for  the  plaintiff. 

(1)  2  Mont  &  A.  626;  1  Deac.  696.  (3)  4  H.  &  N.  53 ;  28  L.  J.  (Ex.) 

(2)  Mont  B.  C.  121,  297.  189. 

(4)  Law  Kep.  3  Ex.  85. 
Vol.  IV.  Z  2 
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MoNTAOUE  Smith,  J.  I  am  of  the  same  opiniozu  It  is  con- 
^g^gj^  ceded  that  this  annuity,  if  proyeable  at  all,  is  only  proveable 
,  «•  under  s.  175  of  12  &  13  Vict  a  106.  In  terms,  that  section  pro- 
vides  only  for  aniiuities  granted  for  some  original  price.  It  enacts 
that  eyery  annuity-creditor  of  any  bankrupt  shall  be  entitled  to 
prove  for  the  value  of  such  annuity,  which  value  the  Court  shall 
ascertain,  regard  being  had  to  the  original  price  given  for  sucb 
annuity,  deducting  therefrom  the  diminution  of  value  arising  from 
lapse  of  time.  The  act,  therefore,  would  seem  to  have  contem- 
plated annuities,  for  which  a  price  was  paid,  thus  affording  a  datnm 
for  calculating  the  value ;  and  doubts  were  entertained,  when  it  was 
attempted  to  prove  other  descriptions  of  annuities,  whether  tlie 
section  was  to  be  extended  to  cases  not  directly  pointed  at  by  ita 
.  words.  But  it  appears  from  numerous  cases  that  annuities,  the 
considerations  for  which  bear  some  analogy  to  the  definite  ground 
of  value  therein  mentioned,  have  been  held  to  fall  within  the 
intention  of  the  clause.  Thus,  a  contingency  depending  upon  a 
life  or  lives,  is  clearly  ascertainable  in  point  of  value,  there  being 
well-known  data  by  which  to  value  it  But  here  there  are  no 
definite  materials  for  making  anything  like  a  valuation.  An 
actuary  might  form  a  loose  opinion  as  to  the  probable  oontinaance 
of  the  annuity ;  or  a  jury  might  form  a  rough  estimate  of  its  value. 
But  that  is  a  very  different  sort  of  computation  from  that  which 
the  statute  means  when  it  says  that  **  the  Court  shall  ascertain  the 
value.**  It  clearly  points  to  a  case  where  there  shall  be  no  diffi* 
culty  or  speculation, — ^a  sum  to  be  worked  out  in  figures  from  Bome 
definite  and  precise  data.  Mr.  Lanyon  admits  that  the  case  is 
primsB  impressionis ;  and  certainly  he  has  produced  no  case  in 
which  a  similar  annuity  has  been  held  to  be  proveable.  The  nearest 
to  it  that  could  be  found  was  the  case  of  Ek  parts  Porratf  (l)l 
but  that  has  been  so  fully  distinguished  by  my  learned  Brother^ 
that  I  need  not  further  advert  to  it.  It  seems  to  me  that  this  case 
is  in  principle  determined  by  the  Lord  Chancellor's  judgment  iu 
Ex  parte  Davis.  (2)  I  should  have  thought  there  was  much  less 
difficulty  in  estimating  the  value  of  the  contingency  there,  which 
depended  upon  the  chances  of  a  widow  marrying,  than  the  duration 
of  an  annuity  which,  like  this,  was  to  depend  upon  the  performance 
(1)  2  Mont  &  A.  626;  1  Deac.  696.  (2)  Mont  K  C.  297. 


V. 

Jackson. 
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or  non-performance  of  a  great  variety  of  acts  by  the  annuitant  him-  i869 
self,  which  oflTer  no  data  whatever  on  which  to  found  a  calculation.  bmrt 
It  is  quite  impossible  for  the  Court  or  any  one  else  to  put  a  value 
upon  such  an  annuity,  and  therefore  it  is  not  proveable  under  s.  175. 
The  plaintiff  being  entitled  to  the  judgment  of  the  Court  upon  this 
point,  it  is  unnecessary  to  consider  whether  the  deed  of  the  25th  of 
August,  1866,  was  a  vcdid  deed  or  not  I  do  not  wish  to  express 
the  slightest  doubt  of  its  validity. 

Judgment  for  the  plaintiff . 

Attorneys  for  plaintiff:  Lavrrence^  Plews,  &  Boyer. 
Attorneys  for  defendant :  LinkhterSj  Edckwood,  dt  Addison. 
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JENNER  V.  SMITH. 

4prg80.        BaU  qf  unaaotrtaiMd  GooiU^Passmg  of  Property~-Appropri(Uum — Jstent— 

Vendor  and  Furchcuer. 

The  plaintiff  at  a  fair  orally  contracted  to  sell  to  the  defendant  at  a  given  price 
per  cwt.  two  pockets  of  hope  which  were  on  the  spot^  and  which  were  there  in- 
spected and  approved  by  the  defendant^  and  also  two  other  pockets  of  vlucb 
samples  were  diewn,  but  which  were  lying  in  a  warehouse  in  London.  The  de- 
fendant took  away  with  him  (and  afterwards  paid  for)  the  first  two  pockets,  bat 
the  last  two  were  to  be  forwarded  to  him  at  a  future  time.  On  his  rsfconi  to 
London,  the  plaintiff  went  to  the  warehouse  and  selected  two  out  of  three  pockets 
which  he  had  there,  and  directed  the  warehouse-keeper  to  mark  them ''  to  wait 
the  buyei^s  order,"  but  no  alteration  was  made  in  the  warehouse-keeper's  books> 
and  he  continued  to  hold  the  plaintiff  liable  for  the  rent.  The  plaintiff  a  few  dftp 
afterwards  sent  the  defendant  an  invoice  descriliing  the  numben,  the  we^t,  »d 
the  prices  of  the  two  pockets  delivered  at  the  fair,  and  also  of  the  two  which  Id 
been  set  apart  at  the  warehouse,  and  at  the  same  time  inclosed  a  draft  f<»r  aoo^^' 
ance.  The  defendant  sent  back  the  draft  unaccepted,  and  refused  to  receive  ^ 
last  two  pockets.    Li  an  action  for  goods  baigsined  and  sold,*- 

HeJdf  no  evidence  which  would  wanaat  a  jury  in  finding  that  the  appioptia^ 


SmxK. 
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of  the  two  pockets  in  the  London  warehonse  was  either  originally  authorized  or        1869 
snhsequently  assented  to  by  the  buyer,  and  that  consequently  the  property  in  them       jjnrHEB, 
did  not  pass  by  the  contract.  ^^ 

Action  for  goods  bargained  and  sold  and  goods  sold  and  deli- 
vered. Pleas :  Never  indebted,  payment,  and  payment  of  8s.  2d. 
into  court.    Beplication,  taking  issue^  and  damages  ultra. 

The  cause  was  tried  before  Brett^  J.^  at  the  sittings  at  West- 
minster after  last  Michaelmas  Term.  The  facts  were  as  follows : — 
On  the  14th  of  October,  1867,  the  plaintiff,  who  is  a  hop-merchant 
in  London,  met  the  defendant,  a  maltster  of  Devizes,  at  Weyhill 
Fair,  Hants.  The  defendant  wished  to  buy  of  the  plaintiff  four 
pocbets  of  Carpenter's  Sussex  hops  which  the  plaintiff  had  there ; 
but,  as  the  plaintiff  had  already  sold  two  of  them,  he  proposed  to 
sell  the  defendant  in  lieu  of  them  two  pockets  of  Thorpe's,  of  which 
he  shewed  him  a  sample,  offering  to  let  the  defendant  have  the 
two  pockets  of  Carpenter's  at  91  per  cwt.  (the  price  of  that  day's 
fair  being  91  9s.),  if  he  would  take  two  pockets  of  Thorpe's  at 
71.  158.  per  cwt  The  plaintiff  at  the  same  time  or  shortly  after 
informed  the  defendant  that  the  last-mentioned  two  pockets  were^ 
lying  at  Frid  &  Son's  warehouse,  Kentish  Buildings,  Southwark, 
and  agreed  that  he  should  have  them  upon  the  same  terms  as  if 
they  had  been  in  bulk  at  the  fair,  that  is,  that  he  should  be  at  no 
expense  for  warehousing  or  carriage.  The  defendant  consented 
to  purchase  the  four  pockets  upon  these  terms,  and  took  away 
with  him  the  two  pockets  of  Carpenter^s,  but  requested  that  the 
two  pockets  of  Thorpe's  should  not  be  sent  until  he  wrote  for 
them.  ' 

The  plaintiff  had  at  this  time  three  pockets  of  Thorpe's  hops  at 
the  warehouse  of  Prid  &  Son.  On  the  21st  of  October,  the  plain- 
tiff's son  went  to  the  warehouse,  and  instructed  the  warehouseman 
to  set  apart  two  of  the  three  pockets  of  Thorpe's  for  the  defendant ; 
and  the  warehouseman  thereupon  placed  on  two  of  them,  numbered 
respectively  1  and  3,  what  is  called  a  *^  wait  order  card,"  that  is,  a 
card  upon  which  was  written,  *<  To  wait  orders,"  and  the  name  of 
the  vendee.  No  alteration,  however,  was  made  in  the  warehouse 
books ;  and  the  plaintiff,  the  original  depositor,  still  remained  liable 
for  the  rent. 

On  tiie  4th  of  November,  the  plaintiff  sent  the  defendant  an 

2  A  2  2 
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1809       inyoice^  as  follows,  at  the  same  time  indosing  a  draft  for  accept- 


JlNKBB 


ance: — 


Smith.  **  Mr.  S.  Smith,    Bought  of  Charles  Jeimer. 

"  2  pockets  Sussex  hops  (Carpenter,  1867). 
"  No.  2  .     .      .  1  cwt  2qr3.  26 lbs. 
4  •     .     .  Icwt.  2qrs.  131bs. 


3cwt.  1  qr.  11  lbs.  @9Z.  per cwb  £30    2    8 


«  2  pockets  Sussex  hops  (Thorpe,  1867). 
"  No.  1     .     .1  cwt,  2  qrs.  27  lbs. 
3     .     .  Icwt.  Oqr.    211bs. 


2  cwt.  3  qrs.  20  lbs.  @  7Z.  15».  per  cwt    22  13  10 

£52  16    6 


"  The  two  last  pockets  of  hops  are  lying  to  your  order." 

On  the  8th  of  November  the  defendant  wrote  to  the  plaintiff, 
as  follows : — 

"  Sir, — I  have  returned  your  bill  unsigned ;  but,  as  I  have  never 
received  the  two  pockets  of  hops  or  heard  anything  about  them,  I 
concluded  you  had  not  thought  of  sending  them,  and  have  made  an 
exchange  for  some  malt,  and  shall  not  require  them.  As  I  will 
never  sign  a  bill,  I  wiU  pay,  as  was  agreed,  in  February,  the  weight 
of  the  two  Carpenter's." 

The  defendant  subsequently  paid  the  price  of  the  two  pockets 
which  he  had  received,  all  but  a  small  balance  which  was  covered 
by  the  payment  into  Court. 

It  was  objected  on  the  part  of  the  defendant  that,  as  to  the  two 
pockets  of  Thorpe's  hops,  there  was  no  contract  binding  within  the 
Statute  of  Frauds,  no  delivery  or  acceptance,  or  part  payment,  and 
no  evidence  of  goods  bargained  and  sold. 

For  the  plaintiff  it  was  insisted  that  the  whole  was  one  bargain, 
and  consequently  that  there  had  been  a  part  delivery  and  part 
payment,  and  that  the  property  in  the  whole  four  pockets  passed 
by  the  contract. 

The  learned  judge  ruled  that  it  was  one  entire  contract,  and  that, 
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therefore,  there  had  been  a  part  delivery  so  as  to  make  a  contract 
binding  mthin  the  Statute  of  Frauds ;  that  the  plaintiff  could  not 
rely  upon  the  part  payment^  because  the  defendant,  at  the  time  of 
making  the  payment^  repudiated  the  bargain  as  to  the  two  pockets 
in  question ;  that,  though  there  was  a  binding  contract,  the  pro- 
perty did  not  pass  thereby,  inasmuch  as  the  contract  was  to  deliyer 
two  out  of  a  larger  number  of  pockets  of  Thorpe's  hops  equal  to 
sample,  the  price  to  be  determined  according  to  the  weight ;  and 
that  there  had  been  no  sufficient  appropriation  afterwards  to  pass 
the  property,  because  Prid  &  Son  never  bound  themselves  to  hold 
for  the  defendant  instead  of  for  the  plaintiff.  He  thereupon  non- 
suited the  plaintiff,  reserving  him  leave  to  move  to  enter  a  veidict 
for  222. 13a.  lOd.,  the  Court  to  draw  inferences  of  fact 


1669 


Jsmim 

V. 

Suite. 


Morgan  Uoyd,  in  Hilary  Term  last»  obtained  a  rule  nisi  ac- 
cordingly. 

H.  T.  Cole,  Q.C^  and  Bromley,  shewed  cause.  The  rule  of  law 
which  must  govern  this  case  is  laid  down  in  Blackburn  on  the 
Contract  of  Sale,  pp.  151, 152, — ^Where  the  vendor  is  to  do  anything 
to  the  goods  for  the  purpose  of  putting  them  into  a  deliverable 
state,  or  for  the  purpose  of  ascertaining  the  price,  as,  by  weighing, 
measuring,  &c.,  the  performance  of  those  things  is  a  condition 
precedent  to  the  transfer  of  the  property :  Hanson  v.  Meyer  (1) 
BuggY.MineU(2);  CastU  r.  Sworder  (S) ;  Simmona  y.  Swifi  (4t) 
Farina  v.  Home  (5) ;  Hunt  v.  Heehi  (6) ;  Aoraman  v.  Morriee  (7) 
Oodts  v«  Bose,  (8)  Here,  two  things  remained  to  be  done  before  the 
property  in  the  two  pockets  of  Thorpe's  hops  could  vest  in  the  de- 
fendant :  he  had  a  right  to  object  to  them  if  not  equal  to  sample ; 
and  the  price  was  to  be  ascertained  by  the  weight.  The  plaintiff 
had  three  pockets  at  Prid's  warehousa  He  might  have  had  a 
hundred.  That  which  was  done  at  the  warehouse  without  the  know- 
ledge or  assent  of  the  defendant  was  not  such  an  appropriation  as 
to  pass  the  property  to  him  in  the  two  so  selected.  In  the  course  of 
the  argument  in  Bannerman  v.  White  (9),  Willes,  J.,  says :  "  The 


(1)  6  East,  614. 

(2)  11  East,  210. 

(3)  6  a  &  N.  828;  SOL.  J.  (Ex.)310. 

(4)  5  B.  &  C.  857. 

(5)  16  M.  &  W.  119. 


(6)  8  Ex.  814 ;  22  L.  J.  (Ex.)  2d3. 

(7)  8  C.  B.  449 ;  19  L.  J.  (C.P.)  57. 

(8)  17  C.  B.  229 ;  25  L.  J.  (CP.)  61. 

(9)  10  C.  B.  (N.  S.)  844, 865. 
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1S69  property  doee  not  pass  by  the  contract  of  sale ;  bat  only  npon 
jmkser  acceptance^  after  inspection  and  weighing.  Our  law  is  peculiar  in 
Sims.  ^^^  lespect"  In  Aldridge  y.  John$on  (1),  Lord  Campbell,  GJ., 
says :  ^'  No  rule  of  the  law  of  vendor  and  purchaser  is  more  dear 
than  thisy  that,  until  the  appropriation  and  separation  of  a  pai^ 
ticular  quantity,  or  signification  of  assent  to  the  particular  quantity, 
the  property  is  not  transferred."  And  Erie,  0.  J.,  affirms  the  same 
principle  in  Campbell  y.  Mersey  Bock  Trustees,  (2)  [Benjamin  on 
the  Sale  of  Personal  Property,  115,  222,  223,  was  also  referred  ta] 

Marffon  Uoydi  in  support  of  the  rule.  This  case  is  governed  by 
the  rule  laid  down  by  Erie,  J.,  in  AUridge  v.  Johwm.  (3) 

[Eeating,  J.  There,  the  bulk  had  been  seen  and  approved  of; 
all  that  remained  to  be  done  was  to  appropriate  the  quantity  sold 
to  the  plaintiff;  and  it  was  held  that  the  filling  his  sacks  was  an 
appropriation,  with  his  assent,  of  so  much  of  the  barley  as  had 
been  put  into  the  sacks.  But  here  there  was  no  appropriation. 
Could  not  the  plaintiff  have  satisfied  his  contract  by  delivering  to 
the  defendant  any  two  pockets  of  Thorpe's  hops  which  were  equal 
to  the  sample?] 

It  is  submitted  he  could  not.  The  plaintiff  at  the  time  of  the 
bargain  infoimed  the  defendant  that  he  had  some  pockets  of 
Thorpe's  hops  at  Prid  &  Son's  warehouse,  of  which  he  contracted 
to  sell  him  two.  That  gave  the  plaintiff  authority  to  set  aside  two 
of  those  pockets  as  the  hops  contracted  for,  to  await  the  purcfaasei^B 
oonvenienca  The  plaintiff  accordingly  went  to  the  warehouse  and 
instructed  the  warehouseman  to  set  apart  two  pockets  to  await 
the  orders  of  the  purchaser.  Having  thus  made  his  election,  and 
communicated  it  to  the  defendant  by  the  letter  of  the  4th  of 
November,  the  appropriation  was  complete,  and  could  not  be 
recalled :  Blackburn  on  the  Contract  of  Sale,  p.  128,  citing  Hey- 
VMtSs  Case  (4) ;  Fragano  v.  Lony  (5)  and  Atkinson  v.  BelL  (6) 
If  the  two  pockets  were  equal  to  sample, — and  there  was  no  sug- 
gestion that  they  were  not, — the  appropriation  was  made  with  the 
assent  of  the  defendant;  for,  when  the  invoice  was  sent  to  him 

(1)  7  E.  &  B.  886,  898 ;  26  L.  J.  (Q.B.)  at  p.  300. 
(Q.B.)  296,  299.  (4)  2  Co.  E«p.  36. 

(2)  U  C.  B.  (N.S.)  412.  (5)  4  B.  &  0.  219. 

(3)  7  E.  &  B.  886,  900;  26  L.  J.  (6)  8  B.&  C.  277. 
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"vdth  the  number  and  weight  of  each  pockety  and  <an  intimatioQ       1809 
that  they  were  lying  at  the  waxehoose  to  his  order,  he  did  not     Jmm 
repudiate  it.  qJ^ 

[Bbett,  J.  My  Brother  Blackburn  treats  the  subject  of  appro- 
priation at  p.  127.  There  is  no  pretence  for  saying  there  was  any 
previous  authority  here;  and  there  was  no  subsequent  assent  to 
the  appropriation,  for  the  defendant,  in  his  reply  to  the  letter 
inclosing  the  invoice,  repudiated  the  whole  transaction.] 

The  defendant's  request  that  the  plaintiff  would  keep  the  two 
pockets  of  Thorpe's  hops  until  he  should  want  them,  was  an 
authority  to  the  latter  to  make  the  appropriation. 

[Keating,  J.  It  is  difficult  to  say  that  the  right  of  selection  is 
conceded  to  tiie  vendor,  whilst  the  correspondence  of  the  bulk 
mth  the  sample  and  the  price  remain  to  be  ascertained.] 

The  price  per  cwt.  was  agreed  on :  and  the  weighing  rule  is 
inapplicable  to  a  salle  of  specific  packages. 

Ebating,  J.  I  am  of  opinion  that  this  rule  should  be  dis- 
charged. .  The  action  is  brought  to  recover  the  price  of  two  pockets 
of  hops  as  sold  and  delivered  and  bargained  and  sold.  It  appears 
that  the  parties  met  in  October,  1867,  at  Weyhill  Fair,  and  that 
it  was  orally  agreed  between  them  that  the  defendant  should 
purchase  of  the  plaintiff  two  pockets  of  Garpenter's  Sussex  hops, 
which  were  then  in  the  fair  and  had  been  inspected  by  the  defen- 
dant»  at  92.  per  cwt,  and  also  two  pockets  of  Thorpe's  hops>  of 
which  a  sample  was  shewn,  at  71. 15a.  per  cwt.  After  the  purchase 
liad  been  agreed  on,  the  defendant  was  informed  that  the  latter 
were  lying  in  a  warehouse  in  London,  and  he  requested  that  they 
might  be  left  there  until  he  sent  word  that  he  was  ready  to  receive 
them.  On  the  4th  of  November  the  plaintiff  sent  an  invoice 
describing  the  numbers,  weight,  and  price  of  the  four  pockets, 
with  an  intimation  that  the  two  pockets  of  Thorpe's  were  lying  at 
the  warehouse  to  the  defendant's  orders.  The  plaintiff  had  three 
pockets  of  Thorpe's  hops  at  the  warehouse ;  and  he  had  in  the 
meantime  gone  to  the  warehouse  and  directed  the  warehouse- 
keeper  to  put  certain  marks  upon  two  of  them,  to  indicate  that 
they  were  sold  and  were  to  wait  the  orders  of  the  purchaser.  No 
alteration,  however,  was  made  in  the  books  of  the  warehouse- 
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ig09  keeper;  nor  was  any  intimation  of  this  appropriation  of  ike  two 
j^xns(m  pockets  given  to  the  defendant  nntil  the  4th  of  November,  when 
^  *-         the  invoice  was  forwarded  to  him.    The  defendant  dedined  to 

blOTH. 

accept  the  two  pockets.  At  the  trial  various  objections  were 
urged.  It  was  said,  amongst  other  things,  that  there  was  no 
contract  as  to  the  two  pockets  of  Thorpe's  hops  to  bind  the  defend- 
ant  within  s.  17  of  the  Statute  of  Frauds;  that  the  contracts  for 
the  purchase  of  the  two  pockets  of  Carpenter's  hops  and  for  the 
two  pockets  of  Thorpe's  were  distinct  contracts ;  and  that,  couse- 
quently,  there  had  been  no  delivery  or  part-payment  to  take  the 
case  out  of  the  statute.  My  Brother  Brett  ruled  that  the  conttact 
was  entire,  and  the  objection  founded  upon  the  Statute  of  Frauds 
was  thus  got  rid  o£  Then  came  the  question  whether  the  count 
for  goods  sold  and  delivered  or  goods  bargained  and  sold  could  be 
maintained,  the  property  in  the  goods  not  having  passed.  Upon 
this  my  Brother  Brett  nonsuited  the  plaintiff,  but  gave  leave  to 
move  to  enter  a  verdict  for  the  plaintiff  for  the  price  of  the  two 
pockets  in  dispute,  reserving  power  to  the  Ciourt  to  draw  such 
inferences  as  a  jury  might  draw.  The  question  before  us,  there* 
fore  is,  whether,  upon  the  facts  proved,  we  can  see  that  the  property 
in  the  hops  passed  to  the  defendant  so  as  to  make  him  liable  in 
this  action.  The  general  rule  of  law  was  not  contested  on  the 
part  of  the  plaintiff,  that,  where  an  artide  (not  specific)  is  sold, 
but  something  remains  to  be  done  by  the  vendor  before  it  is  dis* 
patched  to  the  vendee,  no  property  passes  by  the  contract  of  sale. 
It  was  contended  on  the  part  of  the  defendant  that  much  re- 
mained to  be  done  here  before  the  property  could  pass, — ^that^  the 
hops  having  been  sold  by  sample,  they  would  require  to  be  in- 
spected, and  to  be  weighed,  in  order  to  ascertain  the  price.  On 
the  other  hand  it  was  uiged  that,  though  that  may  be  so  as  a 
general  rule,  Aldridge  v.  Johnson  (1)  and  other  cases  shew  that,  if 
it  appears  from  the  contract  that  the  vendee  has  made  the  vendor 
his  agent  for  the  purpose  of  weighing  and  doing  all  the  other  acts 
necessary  to  be  done  to  pass  the  property,  the  property  in  the 
goods  will  pass  so  soon  as  those  acts  are  done.  It  is,  however^ 
observable  that  in  Aldridge  v.  Johnson  (1)  the  bulk  of  the  barley 
had  been  inspected  and  approved,  and  all  that  remained  to  be  done 
(1)  7  E.  &  B.  885 ;  26  L.  J.  (QJB.)  296. 
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was  to  sever  and  measure  the  portion  to  be  appropriated  to  the  18S9 
vendee ;  and  that  the  vendor  had  filled  a  number  of  sacks  which  had  jmrn 
been  sent  by  the  vendee,  thereby  measuring  it.  The  barley  which  g^^ 
was  to  be  appropriated  to  the  fulfilment  of  the  contract^  was  there- 
fore severed  fix)m  the  bulk  and  measured  with  the  assent  of  both 
parties.  There  could  be  no  doubt  that  the  property  in  the  barley 
so  dealt  with  passed.  Mr.  Lloyd  sought  to  bring  the  present  case 
within  that  by  saying  that  a  similar  extensive  authority  was  con- 
fened  by  the  defendant  on  the  plaintiff  in  this  case.  I  cannot 
draw  any  such  inference  from  the  facts  proved  here:  on  the  con- 
trary, I  think  they  negative  it  I  cannot  suppose  that  the  defend- 
ant meant  to  part  with  the  right  of  objecting  to  the  correspond- 
ence of  the  hops  with  the  sample,  or  of  insisting  on  the  weight 
being  ascertained,  before  the  property  passed.  It  is  true,  there  was 
an  intimation  to  the  warehouse-keeper  that  the  two  pockets 
numbered  1  and  8  had  been  sold  to  the  defendant :  but  no  transfer 
vras  made  in  his  books ;  and  he  still  held  them  at  the  charge  and 
at  the  risk  of  the  vendor.  I  think  it  is  impossible  for  the  Court  to 
draw  the  inference  that  an  authority  such  as  was  given  in  Aldridge 
V.  Johnson  (1)  was  given  here:  and,  if  no  such  authority  was 
given,  the  case  is  brought  within  the  multitude  of  authorities  in 
which  it  has  been  held  that»  where  there  is  a  sale  of  unascertained 
goods  with  reference  to  which  something  remains  to'  be  done  by 
the  vendor  before  delivery  to  the  vendee,  no  property  passes  until 
that  has  been  done. 

Bbett,  J.  At  the  trial  I  proposed  to  nonsuit  the  plaintiff,  on 
the  ground  that  there  was  no  evidence  to  go  to  the  jury  in  sup- 
port of  the  count  for  goods  bargained  and  sold.  It  was  not  then 
suggested  that  there  was  any  authority  from  the  defendwt  to  the 
plaintiff  to  select  the  two  pockets  for  him.  If  it  had  been,  I  should 
not  have  nonsuited  the  plaintiff,  but  would  have  left  that  question 
to  the  jury.  The  question  now  is,  not  whether  there  was  any 
evidence  for  the  jury,  but  whether  the  Court  can  infer  from  the 
fetcts  proved,  that  the  property  in  the  two  pockets  of  Thorpe's 
passed.  It  is  dear  that  no  property  passed  by  the  contract  itself. 
The  contract  was  for  a  sale  by  sample  of  unascertained  hops^  the 
(1)  7  K  &  B.  885 ;  26  L.  J.  (Q.B.)  296. 
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1869  price  depending  on  the  weight  Then  comes  the  case  pot  by 
jbnkkb  my  Brother  Blackbam  in  the  passage  at  p.  127,  to  which  I  re- 
gj^^  ferred  in  the  course  of  the  argnment  Here,  there  was  no  pre- 
vions  anthority  given  to  the  plaintiff  to  appropriate ;  and,  if  not, 
what  evidence  was  there  to  shew  that  the  appropriation  of  the  two 
pockets  in  Prid  &  Son's  warehouse  was  ever  assented  to  by  the 
defendant?  The  defendant's  assent  might  have  been  given  in 
either  of  two  ways^ — ^by  himself,  or  by  an  authorized  ag^it  By 
himself,  after  the  receipt  of  the  letter  containing  the  invoice ;  or 
by  the  warehouse-keepers,  if  there  had  been  any  evidence  of  ageaey 
or  authority  in  th^n  to  accept,  and  assent  by  them  to  hold  the  hofB 
for  him.  I  think  the  defendant's  letter  refusing  to  accept  the  draft 
was  strong,  if  not  conclusive,  to  shew  that  there  had  been  no  snch 
assent  by  the  defendant  And,  as  to  Prid  &  Sons^  the  evidence  &Hb 
on  both  points.  They  never  agreed  to  hold  the  two  pockets  on  behalf 
of  the  purchaser;  and,  if  they  did,  there  is  no  evidence  of  any  anther 
rity  from  him  that  they  might  do  so.  Mr.  Lloyd  has  strongly  pot 
forward  a  point  which  was  not  made  at  the  trial,  viz.  that  there  was 
evidence  that,  by  agreement  between  the  parties^  the  purchaser 
gave  authority  to  the  sdiler  to  select  the  two  pockets  for  him.  If 
he  did  so,  he  gave  up  his  power  to  object  to  the  weighing  and  te 
the  goods  not  corresponding  with  the  sample;  for,  he  could  not 
give  such  authority  and  reserve  his  right  so  to  object ;  and  indeed 
it  has  not  been  contended  that  he  gave  up  those  rights.  That 
seems  to  me  to  be  conclusive  to  shew  that  the  defendant  never 
gave  the  plaintiff  authority  to  make  the  selection  so  as  to  bind 
Mm.  Under  the  circumstances,  therefore,  it  is  impossible  to  say 
that  the  property  passed ;  consequently,  the  plaintiff  cannot  recover 
as  for  goods  bargained  and  sold. 

BfUe  discharged. 

Attorney  for  plaintiff:  B.  W.  Roberts, 

Attorneys  for  defendant :  Qregon/y  Bouxslifes,  &  Bawle. 
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Drainage  Act,  Ccnttruciion  ^f-^NegUgeruse  in  Comtruetian  cf  Wcrks-^Prcximaie  °^  ' 

Damage. 

By  a  drainage  act,  the  oommisBionen  were  to  oonstnict  a  cut,  with  proper 
walls,  gates,  and  sluices,  to  keep  out  the  waters  of  a  tidal  river,  and  also  a  culvert 
under  the  cut  to  carry  off  the  drainage  from  the  lands  on  the  east  to  the  west  of 
the  cut,  and  to  keep  the  same  at  all  times  open.  In  consequence  of  the  negligent 
constmotian  of  the  gates  and  siuioea^  the  waters  of  the  river  flowed  into  the  cut, 
and,  hursting  its  western  hank,  flooded  the  adjoining  knds. 

The  plaintiff  and  other  owners  of  lands  on  the  east  side  of  the  cut  closed  the 
lower  end  of  the  culvert,  which  prevented  the  waters  overflowing  their  lands  to 
any  ocmsiderable  extent ;  hut  the  occupiers  of  the  lands  on  the  west  side,  believing 
that  the  stoppage  of  the  culvert  would  be  injurious  to  their  lands,  reopened  it,  and 
so  let  the  waters  through  on  to  the  plaintiff's  land  to  a  much  greater  extent : — 

ffddf  that  the  commissioners  were  responsible  for  the  entire  damage  thus 
caused  to  the  plaintiff's  land. 

This  was  an  action  brought  by  the  plaintiff,  a  fanner  and 
occupier  of  lands  situate  in  a  district  called  the  Marshland  Fen^ 
in  the  county  of  Norfolk,  against  the  defendants,  being  the  com- 
missioners for  canying  into  execution  an  %ct  of  parliament  of  the 
7  &  8  Vict.  c.  cvit  intituled  ^An  act  for  improving  the  drainage 
and  navigation  of  the  middle  level  of  the  fens/'  to  recover  com- 
pensation for  damage  sustained  by  the  plaintiff,  by  reason  of  lands 
in  his  occupation  being  inundated  and  injured  and  his  crops  de» 
stroyed  through  the  breaking  of  a  sluice  and  the  bank  of  a  certain 
cut  made  by  and  belonging  to  the  commissioners^  in  consequence 
of  the  negligence  of  the  commissioners  in  making  and  maintaining 
the  sluice  and  cut.  The  action  was  referred  to  three  arbitrators,  who 
stated  the  following  case : — 

1.  The  declaration  stated  that^  before  and  at  the  time  of  the 
committing  by  the  drainage  commissioners  of  the  grievances 
thereinafter  mentioned  the  plaintiff  was  and  thenceforth  had  been 
and  still  was  possessed  of  lands  in  the  parish  of  West  Walton,  in 
the  county  of  Norfolk,  within  a  certain  district  called  Marshland 
Fen,  and  that  by  the  said  act  it  is  enacted  [s.  137]  that  the 
commissioners  shall  make  and  maintain  a  cut  for  conveying  the 
water  from  the  said  Middle  Level  into  the  river  Ouze,  and  which 
cut  shall  commence  at  the  sixteen  feet  river  about  half  a  mile 
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1809        above  the  lower  end  of  the  said  river,  and  shall  terminate  at  the 
Cou^s      ^^^^^  Ouze  southward  of  a  sluice  called  the  Marshland  New  Sluice, 
^  *-         and  the  bottom  of  the  said  cut  at  the  lower  end  thereof  shall  not 
LsYXL  Com-  be  less  than  fifty  feet  in  width  nor  less  than  three  feet  below  the 
datum  line  of  the  several  plans  and  sections  of  the  said  cut  de- 
posited with  the  clerks  of  the  peace  of  the  counties  of  Norfolk. 
Cambridge,  Huntingdon,  and  the  Isle  of  Ely,  and  thereafter 
referred  to,  and  the  sides  of  the  said  cut  shall  be  made  with 
gradient  and  proper  slopes  from  the  bottom  thereof  to  the  surface 
of  the  land ;  and  the  commissioners  shall  also,  where  necessary, 
make  and  maintain  in  a  substantial  manner  a  bank  on  each  side  of 
the  said  cut,  with  front  and  back  forelands  thereto ;  and  each  of 
the  said  banks  shall  be  constructed  with  a  good  and  sufficient 
puddleKslay  wall  in  or  near  the  centre  thereof,  of  a  proper  depth, 
width,  height,  and  dimensions,  and  so  as  efiectually  to  defend  the 
lands  lying  on  each  side  of  the  said  drain  from  the  passage  of  the 
water  through  the  said  bank  at  all  times ;  and  the  said  paddle- 
wall  and  banks  shall  be  so  formed  and  maintained  as  effectually  to 
prevent  the  water  of  the  said  cut  from  passing  over  or  soaking 
through  the  same  into  aqy  of  the  adjoining  lands :  and  that  by  the 
said  act  it  is  further  enacted  [s.  138]  that  the  commissioners  shall 
make  and  maintain  a  good  and  substantial  sluice  of  brick  and 
stone  at  or  near  the  entrance  of  the  said  cut  into  the  river  Ooze, 
with  two  or  three  openings,  the  waterways  of  which  shall  not 
altogether  be  less  than  fifty  feet,  and  with  doors  to  each  of  the  said 
openings  of  sufficient  height  to  exclude  the  tidal  waters ;  and  the 
sill  of  such  sluice  shall  be  placed  not  less  than  six  feet  below  the 
aforesaid  datum  line  in  the  said  act  mentioned :  and  that,  after 
the  passing  of  the  said  act,  the  commissioners  did  make  a  cut  for 
the  purpose  aforesaid,  commencing  and  terminating  as  by  the  said 
act  it  was  directed  (to  wit)  in  and  through  Marshland  Fen  afore- 
said, and  did  also  make  a  sluice  of  brick  and  stone  at  or  near  the 
entrance  of  the  said  cut  into  the  river  Ouze;  yet  that  the  said 
commissioners  so  carelessly,  n^ligently,  unskilfully,  and  wrong- 
fully conducted  themselves  in  and  about  making  and  maintaining 
the  said  cut,  banks,  and  walls  thereof,  and  in  and  about  making 
and  maintaining  the  said  sluice  good  and  substantial,  that  by 
means  of  such  their  careless,  negligent,  unskilfal,  wrongful,  and 
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improper  conduct,  the  tidal  waves  burst,  ran,  and  broke  through        1889 
the  said  sloice  and  into  the  said  cut»  and  broke  down  and  passed  ^Golunb 
over  and  through  the  banks  of  the  said  cut  into  Marshland  Fen     uwdj^k 
aforesaid,  and  overflowed  and  submerged  the  same  and  the  lands  ^^'^^  Co>* 

MIflBIONXBB. 

of  the  plaintiff;  and  by  reason  of  the  premises  the  plaintiff,  who 
then  was  and  still  is  possessed  for  an  unexpired  term  of  years  of 
the  said  lands,  not  only  was  and  from  thence  hitherto  had  been 
and  still  was,  and  for  a  long  space  of  time  would  be,  expelled  from 
and  deprived  of  the  use  of  his  said  lands,  but  certain  crops  then  on 
the  said  lands  were  destroyed,  and  the  plaintiff  lost  the  gains 
which  otherwise  he  would  have  made  of  the  same,  and  also  by 
reason  of  the  premises  the  said  lands  of  the  plaintiff  had  become 
saturated  with  the  water  of  the  sea,  and  made  unfit  for  bearing 
crops,  and  the  fertility  of  the  same  had  been  destroyed. 

Fleas :  1.  Not  guilty.  2.  That  the  plaintiff  was  not  possessed, 
as  alleged.    Issue  thereon. 

2.  In  pursuance  of  the  powers  given  to  the  commissioners  by 
their  act  of  parliament,  they,  after  the  passing  thereof,  made  the 
out  and  sluice  in  the  declaration  mentioned.  The  cut  conveyed  a 
large  body  of  water  from  the  Middle  Level  district  into  the  tidal 
liver  Ouze,  and  passed  in  its  course  through  a  part  of  the  Marsh- 
land Fen  district,  in  which  the  plaintiff's  land  was  situate,  and 
which  district  is  not  within  the  jurisdiction  of  the  defendants,  but 
of  a  distinct  body  of  commissioners  called  the  Marshland  Fen 
commissioners. 

3.  In  May,  1862,  the  said  sluice  of  the  defendants  was  broken 
and  destroyed  by  the  force  of  the  tidal  waters  of  the  river  Ouze, 
which  burst  into  the  defendants'  cut  in  large  quantities,  and  con- 
tinued to  do  so  from  tide  to  tide  until  one  of  the  banks  gave  way, 
and  the  waters  overflowed  a  vast  extent  of  the  fen-lands  near  that 
part  of  the  cut,  and  ultimately  reached  and  overflowed  the  plain- 
tiff's lands,  and  destroyed  a  considerable  part  of  his  crops,  as 
hereinafter  particularly  mentioned. 

4.  It  was,  for  the  purpose  of  the  reference,  admitted  by  the 
defendants  on  the  hearing  that  the  breaking  of  the  sluice  and 
bank  of  the  cut  arose  from  their  negligence,  as  alleged  in  the 
declaration  (1) ;  but  it  was  contended  on  their  part  that,  under  the 

(I)  See.Coe  v.  Wue,  Law  Rep.  I  Q.  B.  711. 
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1809       particular  circumstanoes  hereinafter  stated  as  to  the  flooding  of 
Collins      the  plaintiff's  lands,  the  defendants  were  not  responsible  for  the 
HiDDLs      damage  occasioned  to  the  plaintiff  thereby,  or  at  all  eyents  fer  the 
[Jjbvkl  Oom-   oreater  part  of  such  damage. 

5.  The  cnt  of  the  defendants  is  a  broad  embanked  channel,  and, 
where  it  passes  through  the  Marshland  Fen,  it  conreys  the  Middle 
Level  waters  to  the  Ouze  at  a  much  higher  level  than  the  adjao^t 
fen  lands.  It  runs  in  a  direction  from  the  southward  to  the  norili- 
ward,  and  before  the  inundation  its  waters  entered  the  river  Ooze 
through  the  sluice  above  mentioned^  which  was  situate  near  the 
point  of  junction  of  the  cut  with  the  river. 

6.  The  plaintiff's  lands  which  were  flooded  are  situate  on  the 
eastern  side  of  the  cut,  and  the  waters  from  the  plaintiff's  lands 
and  other  neighbouring  lands  on  that  side  of  the  cut  used  to  drain 
from  the  east  to  the  west  side  of  the  cut  through  a  culvert  made 
under  the  cut  by  the  commissioners  for  that  purpose,  in  pursoanoe 
of  the  148th  section  of  the  act,  and  without  which  culvert  the 
drainage  of  the  lands  of  the  Marshland  Fen  district  on  the  east  of 
the  cut  would  have  been  interrupted  and  stopped  by  the  formation 
of  the  cut. 

7.  The  defendants  were  required  under  the  provisions  of  the  said 
act  of  parliament  to  make  proper  communications  for  this  purpose 
in  those  districts  in  which  a  portion  of  the  lands  would  be  sereied 
from  the  remainder  by  the  formation  of  the  cut;  and  s.  148 
provides  that  the  said  drainage  commissioners  shall  make  and 
maintain  culverts  under  the  said  cut  of  proper  dimensions  and  in 
ocmvenient  situations  for  carrying  the  waters  of  the  said  seyeral 
lands  into  the  drains  of  the  districts  or  fens  with  which  the  said 
lands  before  were  severally  drained ;  and  the  said  waters  shall  at 
all  times  have  a  free  passage  to  the  said  culverts  through  the 
ditches  thereinbefore  directed  to  be  made  by  the  commissioners 
for  fencing  the  back  forelands  of  the  said  cut  from]  the  adjoining 
lands.  (1) 

8.  On  the  4th  of  May,  1862,  the  tidal  waters  of  the  Ouze  bioke 
down  and  burst  through  the  defendants'  duice  and  entered  tbeii 
said  cut,  and  continued  to  do  so  with  each  succeeding  tide,  until  on 
Monday,  the  12th  of  May,  the  western  bank  gave  way,  and  a  giest 

(1)  The  act  vtm  to  be  referred  to  aa  part  of  the  < 
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bieaoh  was  made  in  it»  through  which  the  waters  of  the  cut  and        1869 
the  tidal  waters  overflowed  the  low  lands  lying  west  of  the  cut  to     qquj^b 
a  yery  considerable  extent)  and  which  rapidly  increased  from  tide     ^^ 
to  tide.  liBYsii  Ckuf- 

9.  On  Monday,  the  12th  of  May,  the  waters  of  the  flood  had  not 
yet  reached  the  culvert,  which  was  situate  at  some  distance  from 
the  breach,  and  the  drainage  waters  continued  to  flow  through  it 
in  the  ordinary  manner  from  east  to  west  But^  as  the  flood 
waters  were  rapidly  approaching  the  culvert^  it  occurred  to  the 
plaintiff  and  some  other  occupiers  of  land  east  of  the  cut»  that,  if 
the  culvert  could  be  stopped  up,  their  lands  would  be  saved  from 
the  inundation ;  and  accordingly  they  forthwith  began  to  stop  up 
the  culvert  at  the  western  side  of  the  cut,  and  would  most  likely 
have  effectually  done  so  if  it  had  not  been  for  the  interruption  and 
obstruction  which  they  experienced.  But  many  of  the  occupiers 
and  persons  interested  in  the  lands  on  the  west  side  of  the  cut  con- 
sidered that  the  stopping  of  the  culvert  would  be  injurious  to  their 
lands,  by  preventing  the  great  body  of  advancing  water  from 
finding  an  outlet  there,  and  so  causing  it  to  accumulate  more  on 
their  side  than  it  otherwise  would  have  done ;  and  they  accordingly 
removed  and  took  away  the  piles  and  other  means  with  which  the 
occupiers  on  the  eastern  side  were  endeavouring  to  dose  up  the 
culvert)  thus  rendering  these  attempts  ineffectual  The  culvert 
being  thus  kept  open,  the  flood  waters,  having  reached  it,  began 
to  pass  through  it  from  the  western  to  the  eastern  side. 

10.  On  Tuesday,  the  13th  of  May,  the  flood  waters  were  flowing 
freely  through  the  culvert  and  over  the  lands  lying  near  it  on  the 
east,  but  had  not  reached  the  lands  of  the  plaintiff,  or  at  all  events 
not  in  any  considerable  quantity ;  and  another  attempt  was  made 
by  the  sons  of  the  plaintiff  and  other  persons  who  were  occupiers 
and  interested  in  the  lands  on  the  eastern  side  to  stop  up  the 
culvert,  and  by  various  means  they  contrived  to  effect  a  stoppage 
of  it  which  was  very  nearly  though  not  quite  complete,  and  which, 
if  it  had  remained,  would  have  kept  by  frur  the  larger  portion  of 
the  flood  waters  which  approached  the  culvert  from  coming 
through.  But,  though  no  obstruction  was  made  to  the  stoppage 
while  it  was  being  done,  in  the  day  time,  the  whole  of  it  was 
removed  by  some  persons  at  night ;  and  a  vast  body  of  water  in  the 
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1869       coarse  of  Tuesday  night  and  Wednesday  passed  through  the  culvert 

CoLUNs     and  reached  the  plaintiff's  land,  and  extended  gradually  from  the 

MiDDLK      lower  to  the  higher  parts  until  it  coyered  a  large  part  of  his  fEum. 

Level  Com-       H.  On  Thursday,  the  15th,  a  larger  and  more  effectual  stoppage 

of  the  culvert  was  made  by  the  plaintiff  and  other  occnpieis  on 

the  east  side  of  the  cut,  and  which  was  continued  on  the  fcdlowing 

days  until  the  further  influx  of  water  in  any  material  quantity  was 

effectually  prevented ;  and  on  the  16th  arrangements  were  made 

by  the  plaintiff  and  some  of  his  neighbours  for  having  the  water 

on  the  east  side  of  the  culvert  pumped  away  by  steam-power;  bat 

so  much  water  had  previously  come  through  the  culvert  on  these 

lands  that  it  took  some  weeks  before  the  lands  could  be  relieved 

from  it,  and  in  the  meantime  much  damage  was  done  to  the  land 

and  the  crops. 

12.  The  different  persons  who  so  interfered  in  obstructing  the 
stoppage  of  the  culvert  did  not  act  £rom  any  intention  of  producing 
injury  to  the  owners  or  occupiers  of  lands  on  the  east  side  of  the 
cut,  but  from  a  bona  fide  desire  of  preventing  additional  mischief 
to  their  own  lands  by  having  the  water  penned  up  on  the  west  side 
of  the  cut  by  the  stopping  up  of  the  culvert,  which  in  its  ordinary 
state  would  have  constituted  an  outlet  or  reUef  as  to  some  part  of 
the  flood  waters ;  and  some  of  the  persons  who  were  opposed  to  and 
who  to  a  certain  extent  encouraged  the  opposition  to  the  closing  of 
the  culvert  were  persons  connected  with  the  commissioners  of  the 
Marshland  Fen  district,  who,  having  the  charge  of  the  lands  in 
that  district  both  on  the  west  and  east  sides  of  the  cut,  considered 
that  the  ordinary  state  of  things  with  respect  to  the  culvert  ought 
not  prop^ly  to  be  altered  or  interfered  witL  The  defendants 
neither  by  themselves  nor  their  agents  took  any  part  in  regard  to 
the  before-mentioned  proceedings  at  the  culvert. 

18.  Under  the  above  circumstances,  it  was  contended  before  the 
arbitrators,  on  the  part  of  the  plaintiff,  that  the  defendants,  through 
whose  neglect  the  whole  body  of  the  flood  waters  had  been  dis- 
charged on  the  fen-lands  in  the  neighbourhood  of  the  plaintiff,  were 
responsible  for  the  whole  damage  sustained  by  him  in  consequence 
of  such  flood  waters  coming  upon  his  lands  as  before  mentioned ; 
but,  on  the  defendants'  part,  it  was  contended  that  they  were  not 
so  responsible,  inasmuch  as  such  damage,  or  the  greater  part  thereof, 
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did  not  proceed  directly  from  tbe  negligence  of  the  defendantSi  bnt        1869 
arose  from  the  acts  of  other  persons,  and  from  causes  subsequent  to     nnrLTiw 
the  negligence  of  the  defendants,  with  which  the  defendants  were     ^  ^' 
unconnected,  and  for  which  they  were  not  responsible ;  and  that  Lh^^Oqm- 
such  damage,  or  the  greater  part  of  it,  was  too  remote  to  be  legally 
recoverable  against  the  defendants;  and  both  parties  requested 
that  the  arbitrators  should  find  the  amount  of  the  damages,  and 
state  a  case  for  the  opinion  of  the  Court  on  this  question. 

14.  The  total  damage  which  the  plaintiff  sustained  from  the 
flood  waters  coming  on  his  lands  and  destroying  his  crops  amounted 
to  11802. ;  but^  if  he  should  not  be  entitled  to  recover  such  damages 
as  were  ooBsequent  on  the  opposition  made  by  the  occupiers  of  the 
land  on  the  west  side  of  the  defendants'  cut  to  the  closing  of  the 
culvert,  and  on  the  removal  of  the  obsttuctions  placed  by  the 
plaintiff  and  the  other  occupiers  on  the  .east  side  to  the  passage  of 
the  flood  waters  through  the  culvert^  the  damages  sustained  and 
recoverable  by  him  would  then  be  118/.  only. 
.  The  question  for  the  opinion  of  the  Court  was,  whether,  under 
the  circumstances  above  mentioned,  the  plaintiff  was  entitled  to 
recover  in  the  said  action  against  the  defendants  the  latger  or  the 
smaller  of  tbe  said  two  sums. 

Eeane,  Q.C.  {Merewether  with  him),  for  the  plaintiff.  The  com- 
missioners were  bound  to  construct  the  culvert  in  question,  under 
8. 118  of  the  statute,  for  the  benefit  of  the  owners  of  the  lands  on 
the  east  side  of  the  cut  It  was  also  the  duty  of  the  commis- 
sioners, under  s.  137,  to  construct  the  walls,  gates^  and  sluices  in 
such  a  manner  as  to  prevent  the  tidal  waters  of  the  Ouze  from 
overflowing  the  land  to  the  west  of  the  culvert  Through  their 
negligence  that  duty  was  insufficiently  performed,  and  the  water 
overflowed  the  banks  of  the  cut  and  flooded  the  land.  The  failure 
of  the  plaintiff,  from  whatever  cause,,  to  prevent  the  flood-watera 
passmg  through  the  culvert  into  his  land,  does  not  absolve  the 
defendants  for  their  breach  of  duty.  Nor  is  it  any  answer  for 
them  to  say  that  the.  wrongful  act  of  the  land-owners  on  the  west 
of  the  culverty  in  removing  the  dam  which  the  plaintiff  had  placed 
tiiere,  caused  or  contributed  to  the  injury;  for  that  would  be 
apportioning  the  damage  between  themselves  and  other  wrong- 

Vol.  IY.  2  B  2 


:  286  COUBT  OF  COMMON  PLEAS.  [L.  B. 

1869       doers,  which  the  law  does  not  allow :  per  Tindal,  C.  J.,  in  Dam 

OoLUOT     V.  Garrett  (1);  per  Bramwell,  B,  in  BagnaU  v.  London  and  Narik 

j^j^      Western  BaUway  Company.  (2)    It  is  enough  for  the  plaintiff  to 

IjctelOom-  shew  that  the  primary  and  proximate  cause  of  the  damage  was 

the  negligence  of  the  defendants  in  allowing  the  water  to  flow  down 

to  the  culvert 

Meaish,  Q.O.  (ffMaUey,  Q.C.,  and  Metcalfe,  with  him),  for  the 
defendants.  The  question  is  whether  the  defendants  are  to  be 
held  responsible  for  the  wrongful  act  of  those  who  removed  the 
obstruction  which  the  plaintiff  had  rightfully  placed  at  the  lower 
end  of  the  culyert,  and  without  which  wrongful  act  the  damage 
complained  of  would  have  been  wholly  prevented  or  materially 
diminished.  No  doubt^  the  bursting  of  the  sluice  was  attributable 
to  the  defendants'  negligence :  but  the  lands  of  the  plaintiff  nev^ 
would  have  been  injured,  if  there  had  not  been  an  open  culvert 
^under  the  cut  to  carry  the  waters  from  the  eastern  to  the  western 
side  to  the  natural  drainage.  This  culvert  having  been  made  for 
the  exclusive  benefit  of  the  owners  of  the  land  to  the  east  <tf  the 
cut,  they  were  clearly  entitled  to  stop  it  up.  But  the  land-owneis 
on  the  west  side  of  the  cut,  mistakenly  supposing  that  the  stoj^iage 
of  the  culvert  would  cause  the  flood  to  rise  higher  upon  their  land, 
wrongfully  removed  the  obstruction  which  the  plaintiff  and  his 
neighbours  had  placed  there.  The  breach  being  large  enough,  the 
waters  must  necessarily  rise  to  the  level  of  the  tide  in  the  river 
Ou2e  on  the  western  lands,  whether  the  lands  to  the  east  of  the 
cut  were  flooded  or  not.  If  by  adopting  reasonable  precautioDS 
the  plaintiff  might  have  avoided  the  injury,  he  was  bound  to  adopt 
them;  and,  if  these  failed  through  the  wrongful  acts  of  third 
parties,  the  damage  resulting  therefrom  cannot  be  said  to  be  the 
proximate  consequence  of  the  defendants'  negligence. 

[Bbett,  J. '  Could  the  defendants  have  complained  if  it  had 
never  suggested  itself  to  anybody  that  the  damage  to  the  plaintiffs 
land  might  have  been  prevented  or  materially  diminished  by  the 
closing  of  the  culvert  ?] 

That  might  have  raised  a  question  for  a  jury,  the  answer  to 
which  would  depend  upon  a  variety  of  circumstances. 

[Brett,  J.  Assuming  that  those  who  removed  the  dam  finom 
(1)  4  M.  &  P.  640.  (2)  7  H.  &  N.  428,  446. 
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the  xDouth  of  the  culvert  were  wrongdoers,  how  can  the  liability  be        ^^69 
tipportioned  between  them  and  the  defendants,  but  for  whose  negli-     Ooluhb 
genee  no  damage  would  have  occurred  ?]  Htodle 

No  wrong  was  done  to  the  plaintiff  until  the  flood-waters  reached  ^^^^!^' 
his  land.    But  for  the  wrongful  act  of  strangers,  the  plaintiff  would 
bave  sustained  little  or  no  injury. 

Eeane,  Q,C.,  in  reply.  The  case  of  Seoit  v.  Shepherd  (1)  is  an 
toiswer  to  the  argument  on  the  part  of  the  defendants.  If  the 
«quib  had  not  been  originally  thrown  in  that  case,  or  if  the  de- 
fendants in  this  case  had  kept  the  tidal  waters  of  the  Ouze  penned 
back,  no  mischief  could  have  happened. 

Montague  Smith,  J.  I  am  of  opinion  that  the  plaintiff  is  en- 
titled to  judgment  for  the  larger  amount  of  damages  mentioned 
in  the  question  submitted  to  us.  The  misfortune  was  proximately 
caused  by  the  defendants'  negligence.  It  appears  that  there  was 
a  culvert  under  the  cut  for  the  purpose  of  draining  the  lands  of 
the  plaintiff  and  others  on  the  east  side ;  and  that,  when  the  water 
broke  through  the  bank  of  the  cut,  the  owners  of  the  land  on  the 
west  side,  imagining  that  if  the  neighbouring  lands  on  the  east 
were  also  overflowed  the  injury  to  themselves  would  be  diminished, 
removed  the  obstruction  which  the  plaintiff  and  others  had  placed 
at  the  mouth  of  the  culvert  to  prevent  their  lands  being  flooded. 
The  act  of  parliament  seems  to  require  the  culvert  to  be  kept 
open  at  all  times.  It  may  be  that  no  person  had  a  right  to  close 
it.  But,  at  all  events,  the  defendants  cannot  excuse  themselves 
from  the  natural  consequences  of  their  negligence,  by  reason  of 
the  act,  whether  rightful  or  wrongful,  of  those  who  removed  the 
obstruction  placed  in  the  culvert  under  the  circumstances  found  in 
this  case. 

Brett,  J.  The  culvert  was  existing  by  virtue  of  the  act  of  par- 
liament, and  was  to  be  kept  open  at  all  times.  No  person,  there- 
fore, could  have  a  legal  right  to  close  it ;  and  consequently  the 
land-owners  on  the  west  side  of  the  cut  could  no  more  be  called 
wrongdoers  for  removing  the  obstruction,  than  the  plaintiff  for 
placing  it  there.    But,  assuming  that  the  former  were  wrongdoers, 

(1)  2  W.  BL  892  i  1  Sm.  L.  C.  343,  4th  ed. 

2  B  2  2 


288  OOUBT  OF  OOMMON  PLEAS.  [LB. 

1869       the  primary  ipid  stibstaiitial  cause  of  the  injurj  was  the  negligence 
GoLLXMB     ^f  ^®  defendants;  and  it  is  not  competent  to  them  to  say  that 
^^^     they  are  absolved  from  the  consequence  of  their  vrongfol  act  by 
LEm  OoK-  what  the  plaintiff  or  some  one  else  did.    The  plamtiff  had  impeded 
the  passage  of  the  water  into  the  lower  end  of  the  colyert ;  and 
the  owners  of  land  on  that  side  removed  the  impediment    I  can- 
not see  how  the  defendants  can  excuse  themselves  by  nixing  that 
the  plaintiff  was  prevented  by  other  wrongdoers  from  preventing  a 
part  of  the  injury.    That  would  be  apportioning  the  consequences 
of  their  negligence  between  themselves  and  other  wrongdoers,    I 
think  the  plaintiff  is  entitled  to  recover  the  larger  sum. 

Judgment  for  the  flaintif. 

Attorney  for  plaintiff:  T.  M.  WUhin. 

Attorneys  for  defendants :  Meredith,  Lueas,  &  Co. 


May^  CALLAGHAN,  Appkllakt;  DOLWIN,  RisgpoNDENT. 

Friendly  Society — Construction  qf  Bides — Finality  of  Decision  of  ArbOraion 
or  Justiees^ Appeal  under  20  A  21  Viet,e.4Z. 

^  Ke  appeal  lies  against  the  deeimon  of  a  magistrate  xmdet  s.  5  of  the  Fiiendlj 
Sodeties  Act,  21  &  22  Vict  c,  101,  notwithstanding  the  general  words  of  20 
&  21  Vict.  c.  43,  8.  2,  that,  ''after  the  hearing  and  determination  by  a  juatioe 
or  justices  of  any  information  or  complaint  which  he  or  they  have  power  to 
determine  in  a  snmmary  way  by  any  law  now  in  force  or  h^eafter  to  he  made,'* 
either  party,  if  dissatisfied  with  the  decision,  may  demand  a  case  for  the  opnm 
of  a  snperior  court, — the  persons  selected  by  the  rules  of  the  society  to  settle  til 
disputes  between  the  society  and  its  members  being,  whether  justices  or  other 
referees,  to  be  regarded  as  arbitrators,  whose  decision  is  to  bo  final  and  conclusive. 
Reg  y.  Lambarde  (Law  Hep.  1  Q.  B.  888),  overruled. 

Case  for  the  opinion  of  the  Courts  under  20  &  21  Vict.  c.  43. 

!•  At  the  police-court,  Marlborough  Street,  on  the  30th  of  April) 
1868,  a  complaint  was  preferred  by  Bichard  Dolwin  againat  the 
secretary  of  the  Loyal  Sing's  Lodge  Benefit  Society. 

2.  The  complaint  was  made  under  21  &  22  Vict,  c  101,  &  5, 
and  charged  that  the  appellant,  on  the  25th  of  April,  1868,  un- 
lawfully refused  to  pay  the  respondent,  he  being  a  free  member 
of  the  society,  and  haying  complied  with  the  regulations  thereof^ 
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the  sum  of  lOZ.,  being  the  sum  allowed  by  the  3rd  Fule  of  the       186» 
society  for  the  funeral  of  the  wife  of  a  free  member  thereof.  nATTAnwA^ 

3.  The  respondent  produced  a  copy  of  the  society's!  rules,  and     u^lto; 
stated  that  he  cleared  the  books  (viz.  according  to  rule  14  of  the 
society,  hereinafter  set  out)  on  the  8th  of  April  last^  that  is,  he 

paid  on  that  day  the  three  quarters'  money  then  due,  at  the  office 
of  the  society ;  that  his  wife  died  on  the  22nd  of  April  last ;  and 
that  he  gave  the  secretary  notice  of  her  death  on  the  25th,  and 
4daimed  VH.,  which  was  refused. 

4.  The  rules  of  the  society  are  certified  by  <Mr«  Pratt,  the 
registrar  of  friendly  societies ;  and  by  rule  36,  disputes  undec 
the  rules  between  members  and  the  trustees,  'treasurer^  or  ottier 
officer  shall  be  referred  to  justices,  pursuant  to '21  k  2St  Vict 
c.  101,  s.  5. 

5.  By  rule  18,  headed  ^'The  regulations  of  the  society  in  cases 
of  death,**  notice  must  be  sent  to  the  secretary  at  his  office,  and  he 
or  his  appointee,  a  free*  member,  shall  attend  and  see  that  provision 
is  made  for  a  decent  funeral ;  but  in  no  case-will  the  funeral  money 
be  paid  if  the  claim  be  not  made  within  three  months  of  the  death 
of  such  member  or  such  member's  wife. 

6.  By  rule  14,  headed  '^Suspension  and  expulsion,"  sudi  mem- 
ber must  clear  the  books  on  the  first  meeting  night  after  quarterly 
night,  or  be  fined  according  to  rule  32.  **  If  such  member  neglect 
payment,  he  shall  be  suspended  from  all  and  every  benefit  set 
forth  in  these  rules,  until  one  week  after  such  arrears  and  fines  are 
paid ;  such  suspension  to  follow  if  the  member  leave  sudi  quarterns 
contribution  and  pay  it  when  the  six  months  become  due :  but 
any  member  being  six  months  in  arrears  can  pay  one  quarter's 
contribution,  with  the  fine,  on  the  quarterly  night,  but  shall^be 
suspended  from  all  and  every  benefit  until  one  month  after  such 
arrears  are  paid,  which  can  only  be  on  a  meeting  night  But  no 
member  can  be  erased  till  the  third  quarter's  contribution  is  due ; 
but,  subject  to  the  foregoing  suspension,  if  any  money 'be  paid  in 
the  interval,  such  member  cannot  claim  from  the  funds  until  two 
months  have  elapsed  since  the  arrears  were  paid.  If  any  member 
leaves  his  six  months'  contribution  until  the  third  quarter  becomes 
due,  the  whole  three  quarters'  arrears  must  be  paid,  or  such  mem- 
ber shall  be  erased." 
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isae  7.  The  appellant  did  not  object  to  the  amount  claimed,  bat 

r!At.T.AiiiT4w  resisted  payment  on  the  gromid  that^  the  respondent's  wife  having 
Do^nv  ^^  within  two  months  after  the  payment  of  the  three  quarters' 
arrears,  a  period  of  suspension  was  then  in  force,  and  the  respond- 
ent was  not  entitled  to  recover  at  any  time. 

8.  In  the  first  place,  the  magistrate  thought  that  the  penal 
consequences  of  suspension  of  payment  did  not  apply  to  any  casea 
not  expressly  provided  for,  and  that  the  case  was  not  included  in 
those  cases.  He  also  thought  that,  if  the  case  was  within  the  rule 
of  suspension,  the  respondent  would  still  be  entitled  to  recover 
after  two  months  had  elapsed  from  the  payment  of  the  three 
quarters'  arreara  Under  the  whole  circumstanceSi  he  ordered  pay- 
ment of  lOLf  and  10«.  costs. 

The  opinion  of  the  Court  was  requested  whether  in  point  of  law 
the  magistrate's  construction  of  rule  14  was  correct;  and,  if  the 
Court  should  be  of  opinion  that  it  was  not  correct,  they  were  re- 
quested to  say  whether  the  respondent  was  in  point  of  law  estopped 
£tom  all  remedy  to  recover  101.  after  the  lapse  of  two  months  from 
the  last  payment  of  three  quarters'  arrears. 

Lister  (T.  Atkinson^  Serjt.,  with  him),  for  the  appellant^  contended 
that  the  magistrate  had  put  a  wrong  construction  on  rule  14. 

Wartan,  for  the  respondent  No  appeal  lies  in  this  case.  The 
magistrate  stood  in  the  position  of  an  arbitrator,  and  his  decision 
is  final.  The  whole  policy  of  the  legislation  on  the  subject  was  to 
submit  these  disputes  between  members  and  officers  of  these 
societies  to  an  inexpensive  domestic  tribunal :  Crisp  v.  Biinbury  (1)  ; 
KdsaU  V.  Tyler.  (2)  Provision  was  made  for  the  reference  of  dis- 
putes to  justices  by  4  &  5  Wm.  4,  c.  40,  s.  7.  (3)  By  18  &  19 
Vict.  c.  63,  s.  40,  it  was  enacted  that  "  every  dispute  between  any 
member  or  members  of  any  society  established  under  this  act  or 
any  of  the  acts  hereby  repealed,  or  any  person  claiming  through 
or  under  a  member,  or  under  the  rules  of  such  society,  and  the 
trustee,  treasurer,  or  other  officer,  or  the  committee  thereof,  shall 
be  decided  in  manner  directed  by  the  rules  of  such  society,  and 
the  decision  so  made  shall  be  binding  and  condusiye  on  all 

(1)  8  Bing.  394,  401.  <2)  11  Ex.  618 ;  25  L.  J.  (Ex.)  15a. 

(8)  See  Reg.  v.  EvatiB,  23  L.  J.  (M.O.)  100. 
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parties,  without  appeal:  Froyided  that»  where  the  rules  of  any  1869 
society  established  under  any  of  the  acts  hereby  repealed  shall  Callaohan 
have  directed  disputes  to  be  referred  to  justices,  such  disputes  shall  dolwim. 
be  referred  to  and  decided  by  the  county-court  as  hereinafter  (s.  41) 
mentioned."  That  praviso  is  repealed  by  21  &  22  Yict.  c.  101, 
8.  5,  and  in  lieu  thereof  it  is  enacted  that  *^  where  the  rules  of  any 
society  established  under  the  said  act  or  any  of  the  acts  thereby 
repealed  shall  direct  disputes  to  be  referred  to  justices,  then  any 
justice  of  the  peace  acting  in  the  county,  &c.,  upon  complaint 
made  by  any  m^nber,  his  executors,  &c.,  or  by  any  person  daiming 
under  the  rules  of  the  society,  of  any  matter  in  dispute  between 
him  or  them  and  the  society,  to  summon  the  person  against  whom 
such  complaint  is  made  to  appear  at  a  time  and  place  to  be  named 
in  such  summons,  and  any  two  justices  present  at  the  time  and 
place  mentioned  in  such  summons  shall  proceed  to  hear  and  deter- 
mine the  said  complaint,  which  complaint  shall  be  heard  and 
determined,  in  England,  in  manner  directed  by  the  11  &  12  Yict. 
c  48 ;  and  such  justices  may  make  such  order  thereupon,  either  for 
the  payment  of  money  or  otherwise,  together  with  costs  not  ex- 
exceeding  10s.,  as  they  shall  think  fit"  The  object  of  that  enact- 
ment was,  to  take  away  the  jurisdiction  of  the  county-courts,  and 
to  restore  that  of  the  justices ;  but  the  earlier  part  of  18  &  19 
Yict  c.  68,  s.  40,  is  not  thereby  repealed.  The  justices  remain,  as 
before,  arbitrators,  whose  decision  is  final  and  not  subject  to 
appeal. 

[Lister  referred  to  Beg.  t.  Lambarde  and  Others,  Justices  of 
Kent  (1),  where  it  was  held  that  a  proceeding  under  21  &  22  Yict. 
c.  101,  8.  5,  is  one  in  which  the  magistrate  is  bound  to  state  a  case 
under  20  &  21  Yict.  c.  43.] 

That  was  a  decision  of  a  single  judge,  and  no  reasons  are  given 
to  support  the  judgment 

[Byles,  J.,  referred  to  the  wording  of  20  &  21  Yict  c.  43,  s.  2.] 

A  special  provision  in  an  act  of  parliament,  applicable  to  a  par- 
ticular subject-matter  or  a  particular  class  of  persons,  is  not  to  be 
affected  by  general  words  in  a  subsequent  statute:  Dwarris  on 
Statutes,  2nd  ed.  668 ;  Conservators  of  the  Biver  Thames  v.  HaU.  (2) 
The  general  words,  therefore,  in  20  &  21  Yict.  c.  43,  cannot  pre- 
(1)  Law  Hep.  1  Q.  B.  888.    :  (2)  Law  Rep.  3  G.  P.  415. 
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1869       vail  against  the  special  provisions  as  to  friendly  sodetidsVhich  are 
Oau^ghan"  contained  in  18  &  19  Vict.  c.  63,  s.  40,  and  21  &  22  Vict,  c  101, 
DoLwiK      ®  ^*    ^^  ^^  contended  that  the  decision  of  the  magistrate  was 
coixect. 

Lister,  in  reply.  The  question  of  jorisdiction  is  precluded  by 
authority ;  and  the  general  words  of  20  &  21  Vict  c.  43,  s.  2, 
remoye  the  restriction  contained  in  18  &  19  Vict.  c.  €3,  s.  40. 
'  The  justices  hear  and  determine  the  complaint  in  their  magisterial 
«  capacity ;  and  the  statement  of  a  ease  under  20  &  21  Vict  c.  43, 
is  not  in  strictness  an  appeal,  but  a  mero  submiasbn  of  a  questioa 
of  law  for  the  opinion  of  a  superior  Court. 

Cur.  adv.  niL 

May  6*  The  judgment  of  the  Court  (Byles,  £eating,  and 
Montague  Smith,  JJ.)  was  delivered  by 

Montague  Smith,  J.  A  dispute  between  a  member  of  the 
Loyal  King's  Lodge  Friendly  Society  and  one  of  the  offioen  of 
the  society  was  decided  by  a  magistrate ;  but,  at  the  instanoe  of 
the  officer  of  the  society,  the  magistrate  stated  a  case  for-  the 
opinion  of  this  Court  under  20  &  21  Vict  c.  43,  s.  2. 

Upon  the  case  coming  on  to  be  heard  before  us,  it  was  objected 
by  the  respondent  that  there  was  no  power  in  the  magistrate  to 
state  the  case,  on  the  ground  that  he  acted  as  a  referee,  and  that 
his  decision  was  without  appeal. 

By  the  36th  rule  of  the  society  it  is  provided  that  disputes 
arising  between  members  and  any  officers  of  the  society  diall  be 
referred  to  justices,  pursuant  to  21  &  22  Vict  c.  101,  s.  5.    « 

Upon  consideration  of  the  Friendly  Societies  Acts,  we  think  no 
appeal  lies. 

The  18  &  19  Vict  c.  63,  s.  40»  enacts  that  every  dispute  between 
a  member  and  officers  of  the  society  shall  be  decided  in  the  manner 
directed  by  the  rules  of  such  society,  and  expressly  enacts  that 
^  the  deeision  so  made  shaU  he  binding  and  conclusive  on  aUparlisi, 
without  appeaiJ"  Then  a  proviso  is  added,  that,  where  the  rulea  of 
any  society  shall  have  directed  disputes  to  be  referred  to  justices, 
such  disputes  shall  be  referred  to  and  decided  by  the  countynxHiit 
as  thereinafter  mentioned.  The  41st  section  then  provides  for  the 
settlement  of  other  disputes,  besides  those  by  the  rules  referred  to 
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justices^  by  the  couniy-conrt,  and  declares  that  its  decisions  shall       I8e9 
not  be  subject  to  appeal.  "oiiAAfiffliar" 

The  county-court  was  thus  by  the  proviso  of  the  40th  section  0^^^^ 
of  18  &  19  Vict,  a  689  substituted  for  the  justices:  but  their 
^lecision  was  without  appeal.  This  substitution,  however,  did  not 
long  continue  to«  exist :  for,  by  21  &  22  Yict.  c.  101,  s.  5,  the 
proviso  of  the  40th  section  of  18  &  19  Vict  was  repealed,  and, 
*^  in  lieu  thereof'*  it  was  enacted  that,  where  the  rules  of  any 
society  shall  direct  disputes  to  be  referred  to  justices,  then  a  justice, 
npon  complaint  made  by  any  member,  &c.,  may  summon  the 
persons  against  whom  complaint  is  made  at  a  time  and  place 
mentiiHied,  and  any  two  justices  then  present  **  shall  proceed  to 
hear  and  determine  the  said  complaint,  which  complaint  shall  he- 
heard  and  determined  in  manner  directed  by  11  &  12  Vict.  c.  43 ; 
and  such  justices  may  make  such  order  thereupon,  either  for  pay- 
ment of  money  or  otherwise,  together  with  costs  not  exceeding^ 
100.^  OS  ihey  shall  think  JU.'' 

Now,  this  act,  which  repealed  the  proviso  of  the  40th  section 
of  18  &  19  Yict  c.  63,  left  unrepealed  the  body  of  that  section^ 
which  enacted  that  every  dispute  should  be  decided  in  masmer 
directed  by  the  rules  of  the  society,  and  that  the  decision  so  made 
shoidd  be  '' binding  and  conclusive  on  all  partiea^  vdthout  appeal." 

The  act  of  20  &  21  Yict.  c.  43,  impowering  justices  to  state 
a  case  for  the  opinion  of  the  Gourt^  had  passed  in  the  interval 
between  the  above  two  Friendly  Societies  Acts. 

It  was  contended  by  the'  appellant  that,  as  the  complaint  is 
by  21  &  22  Yict  c  101  directed  to  be  heard  and  determined'by 
justices  in  manner  directed  by  11  &  12  Yict  c  43,  they  hear  and 
determine  it  as  justices ;  and  that  the  power  to  state  a  case  under 
20  &  21  Yict  c  48,  arises,  as  in  other  complaints  heard  and  deter- 
mined by  them. 

This  contention  of  the  appellant  amounts  to  an  assertion  that 
there  is  an  implied  repeal  of  the  40th  section  of  18  &  19  Yict 
a  63;  and  it  appears  to  us,  on  an  examination  of  the  statutes, 
that  such  an  implication  cannot  be  made. 

It  was  forthar  contended  that  the  power  to  state  a  case  was  for 
the  assistance  of  the  magistrate,  and  was  not  an  appeal  ^But  an 
examination  of  the  provisions  of  20  &  21  Yict  c.  43,  does  not 
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1888  support  that  contentiozL  No  doubt,  the  proceeding  on  a  case  k 
Callaqkak"  o^ly  ^pon  a  determination  erroneous  in  point  of  law :  but  in  foim 
DoLwnr  ^^^  substance  it  is  an  appeal  from  the  magistrate.  It  is  given, 
after  his  determination^  to  the  dissatisfied  party,  who  is  called  ^the 
appellant,"  and  the  proceeding  ^  an  appeal"  Further,  the  effed 
of  the  4th  and  5th  sections  is,  that  the  justices  are  bound  to  state 
a  case,  unless  the  application  be  fnyolous ;  and,  if  they  refioaa,  tfaa 
C!ourt  of  Queen's  Bench  may  compel  them  to  do  so.  Then,  by  8.6, 
the  Gourt  to  which  a  case  is  transmitted  may  not  only  leYeod, 
affirm,  or  amend,  but  may  make  such  other  order  in  relation  to  the 
matter  as  they  may  think  fit  It  seems  clear,  therefore,  that  the 
proceeding  by  way  of  case  is  an  appeal  from  the  determination  of 
the  justices,  and  that  such  a  proceeding  is  opposed  to  the  enactment 
of  s.  40  of  18  &  19  Yict  c.  63,  that ''  the  decision  "  (when  msde 
in  manner  directed  by  the  rules)  "  shall  be  binding  and  condiisiTe 
on  all  parties,  without  appeal" 

The  5th  section  of  21  &  22  Yict.  c.  101,  appears  to  us  to  do 
no  more  than  prescribe  that  the  mode  of  procedure  before  liie 
justices  shall  be  according  to  11  &  12  Vict.  c.  43,  and  that  it  wa» 
not  meant  to  take  from  them  the  character  of  referees,  viz.  pe^ 
sons  selected  by  the  society  to  decide  upon  their  disputes.  The 
limitation  of  costs  to  lOs.  shews  also  that  the  legidatore  meant  the 
proceeding  to  be  inexpensiTC. 

If  we  were  to  hold  that  this  appeal  lies,  we  should  attribute  to 
the  legislature  an  intention  opposed  to  the  whole  policy  upoa 
which,  in  this  respect,  the  Friendly  Societies  Acts  are  founded. 
Throughout  the  series  of  statutes  on  the  subject,  it  has  been  pio- 
vided  that  disputes  between  members  and  the  society  are  to  be 
decided  by  arbitration  only ;  and  the  Courts  haye  given  effect  to 
this  policy  by  holding  that  the  jurisdiction  of  the  superior  Courts 
in  such  cases  was  ousted,  although  not  taken  away  by  expres 
words :  see  the  cases  at  law,  of  Criy^  v.  Btinhufy  (1),  Ebb  parte 
Payne  (2),  and  Beeves  v.  White.  (3)  In  the  last-mentioned  case 
Lord  Campbell,  C.J.,  in  delivering  the  judgment  of  the  Coorty 
says :  ^'  In  Ex  parte  Payne  (2),  Erie,  J.,  after  full  argument  and 
great  deliberation,  put  this  construction  on  the  27th  section  of 
10  Geo.  4,  c.  56,  considering  it  to  be  the  expressed  intention  of  the 

(1)  8  Bing.  894.  (2)  5  D.  &  L.  67a  (8)  17  Q.  B.  985,  lOIi. 
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legislature  to  protect  societies  and  their  members,  who  are  generally       1869 
persons  in  an  inferior  rank  of  life,  with  small  means,  from  the  ^AxxAmuT 
Tozation  and  rain  which  might  be  brought  upon  them  by  litigation     dq^^. 
in  Courts  of  law,  and  to  provide  for  them  a  domestic  tribunal  by 
which  all  their  differences  nught  be  speedily  decided,  and  at  yery 
small  expense/' 

The  Courts  of  equity  have  given  the  same  construction  to  the 
acts.  In  ArmUage  v.  Walker  (1),  where  a  question  arose  under 
the  Benefit  Building  Societies  Act,  6  &  7  Wm.  4,  c.  32,  Vice- 
Chancellor  Wood  says:  ''The  legislature  carefully  intended  to 
provide  that  these  societies  should  not  be  dragged  before  Courts  of 
law  or  equity,  if  it  could  possibly  be  avoided,  and  has  taken  care 
to  enact  that  the  whole  discussion  of  their  affairs  shall  be  disposed 
of  in  a  cheap  and  summary  manner,  by  the  decision  of  an  arbitrator 
or  justice,  as  the  parties  shall  choose ;  and,  when  they  have  once 
made  their  election,  the  power  of  the  justice  or  of  the  arbitrator, 
acting  always  within  the  rules  of  the  society,  is  complete,  and  is 
not  subject  to  revision  by  any  Court  of  law  or  equity.  That  is  the 
primary  matter  to  which  attention  must  be  drawn ;  and  it  is  necessary 
to  be  extremely  careful  that  the  jurisdiction  of  the  Court  shall  not 
be  set  up  to  control  the  arbitrators  so  selected,  except  upon  a  very 
clear  and  distinct  case  being  made  out,  of  the  abuse  of  their  office.'* 

The  gist  of  these  decisions  is,  that  the  persons  selected  by  the 
rules  to  settle  disputes  are,  whether  justices  or  other  referees,  to 
be  regarded  as  arbitrators ;  and  the  exception  in  Vice-chancellor 
Wood's  judgment  refers  to  the  well-known  equitable  relief  afforded, 
in  the  cases  where  arbitrators  have  misconducted  themselves  and 
abused  their  powers. 

There  is  no  authority  to  be  found  for  the  view  of  the  appellant, 
except  a  decision  of  Shoe,  J.,  in  the  Bail  Court,  where  that  learned 
judge  held  that  the  justices  were  bound  to  grant  a  case  under  20 
&  21  Vict.  c.  43 :  Beg.  v.  Lambatde.  (2)  But,  in  the  reports  of  that 
case,  it  does  not  appear  that  s.  40  of  the  18  &  19  Vict.  c.  63,  was 
brought  to  the  attention  of  the  learned  judge,  nor  that  the  earlier 
statutes  and  the  decisions  upon  them  were  referred  to.  With  every 
respect,  therefore,  for  the  learned  judge,  we  cannot  consider  that  de- 
cision binding  upon  a  question  of  such  great  practical  importance. 
(1)  2K.&J.21h  (2)  LawKeiNlQ.a388. 
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1809  In  the  reeolty  we  come  to  the  conelusion  that  the  magistrate,  in 

fiATT.AinrAw"  hearing  this  dispute,  acted  in  the  character  of  an  arbitrator  nodi^ 

Pqlwin.     *^®  ^®*  ^^  ^®  society,  and  consequently  that  his  decision  caunot 

be  reriewed  by  this  Court  upon  the  case  stated,  and  that  the  appeal 

should  be  dismissed. 

Appeal  dismissed  f  with  eotU, 

Attorneys  for  appellant :  Godfrey  &  Herbert. 
Attorney  for  respondent :  fl.  T.  Roberts. 


May  6,  ROZSE,  Pxtitioneb  ;  BIRLEY,  Hebpokdekt. 

Manohxbteb  EcECTKor  F^cnfiosr. 

Farl%arnent^^IHs^€aiJleationr*^C<mttW!t/<>r  the  Sennoe  ef  th^  PoWic— 
22  Geo,  3,  c  45. 

The  22  Geo.  3,  o.  45,  &  1,  enacts  that  any  penon  -who  i&all  ooatmct  lor  tbe 
pahlic  aerrioe,  or  shall  "  knowingly  and  willingly  "  furnish  in  purauanoe  of  such 
contract  any  wares,  &c.,  to  be  used  in  the  public  service,  shall  be  incapable  of 
being  elected  or  sitting  as  a  member  of  the  House  of  Common's  while  he  holds  the 
contract. 

A  contract  was  entered  into  in  June,  1868,  for  the  supply  pf  gcx>d8  for  the 
public  service  of  India.  The  contract  was  completely  executed  by  the  contractors 
by  the  delivery  and  acceptance  of  the  goods  by  the  23rd  of  October,  1868 ;  but 
the  oontractore  did  not  receive  payment  from  the  India  Offioet  until  the  18tk  of 
January,  1869.  In  the  interval,  viz^  on  the  18th  of  Kovember,  1668,  one  of  fh« 
contractors  was  elected  a  member  of  the  House  of  Com  moos : — 

Eeld^  that,  assuming  the  contract  to  be  within  22  Geo.  3,  c.  45,  s.  1,  it  did  not 
avoid  the  election. 

QtuBre,  whether  a  contract  for  the  supply  of  goods  for  India,  entered  into  ^& 
the  Secretary  of  State  for  India  in  Council,  is  a  contract  **  for  the  public  serrioer 
within  22  Geo.  3,  c.  45,  s.  1. 

A  firm,  in  which  a  member  of  the  House  of  Comiiions  wa&  a  partner,  sold  asd 
delivered  goods  for  the  service  of  &  lunatio  asylum  which  had  been  approprifttad 
to  criminal  lunatics  under  the  Royal  sign-manual,  pursuant  to  23  &  24  Vict.  c.  7Si 
in  ignorance  that  they  were  dealing  with  a  government  institution : — 

Hddy  not  a  disqualification  within  22  Geo.  3,  c.  45,  s.  1. 

The  following  case  was  stated  for  the  opinion  of  the  Court  luoder 
&  11,  sub-s.  16,  of  the  Parliamentary  .Elections^  Aot^  1^68, 81  ^ 
32  Vict.  c.  125:— 

1.  Frederidk  Boyse  and  Charles  Wright  petitioned  against  th^ 
return  of  Sugh  Birley,  Esq.,  on  the  ground  that  the  said  H.  Birley 
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was  a  contractor  with  the  commi8si<»ers  of  Her  Majesty's  Treasury  3869 
or  with  Aome  other  person  or  persons  for  or  on  account  of  the  botbi 
public  service.  3^ 

2.  The  candidates  for  the  representation  of  the  parliamentary 
borough  of  Manchester  were  Thomas  Bazley,  Esq.,  Jacob  Bright, 
Esq.,  Mitchell  Henry>  Esq.,  Ernest  Jones,  Esq.,  Joseph  Hoare,  Esq., 
and  Hugh  Birley,  Esq. 

3«  The  writ  for  the  election  of  representatives  for  the  parlia- 
mentary borough  of  Manchester  was  dated  the  11th  of  November, 
1868.  The  nomination  took  place  on  the  16th  of  November,  and 
the  polling  on  the  17th. 

4.  On  the  18th  of  November  the  Mayor  of  Manchester  declared 
that  Hugh  Birley,  Thomas  Bazley,  and  Jacob  Bright,  Esqs.,  were 
elected  representatives,  and  that  the  following  were  the  numbers 
polled  for  each  candidate: — Birley,  15,486;    Bazley,  14,192;    ^ 
Bright,  13^514;  Hoare,  12,684;  Jones,  10,662;  Henry,  5286. 

5.  Mr.  Birley  was  during  the  whole  of  the  year  1868,  and  still 
is,  a  member  of  the  firm  of  Mackintosh  &  Oo.,  of  83  Gannon  Street, 
London,  and  Cambridge  Street,  Manchester,  patentees  and  manu- 

.  facturers  of  the  vulcanized  India  rubber;  and^  for  the  purposes  of 
this  special  case,  it  is  admitted  that  there  have  been  dealings  as 
hereinafter  mentioned  by  the  firm  of  Mackintosh  &  Co., — ^I.  with  the 
Secretary  of  State  for  India  in  Council, — ^and  11.  with  the  Broad- 
moor Asylum  fiir  criminal  lunatics,  which  it  is  contended  on  the 
part  of  the  petitioners  are,  and  on  the  part  of  the  respondent  are 
not,  contracts  within  the  meaning  of  22  Geo.  3,  c.  45. 

L  With  the  Secretary  of  State  for  India  in  Council 

6.  About  the  30th  of  April,  1868,  Mackintosh  &  Co.  received  at 
their  warehouse  in  London  a  printed  form  from  the  India  Office, 
signed  by  H.  C.  6.  Bedford,  for  director-general  of  stores,  request- 
ing them  to  say,  on  or  before  the  7th  of  May,  1868,  at  what  prices 
they  could  supply  certain  articles  specified  in  a  list,  for  exportation 
to  India  (Madras). 

7.  The  following  is  a  copy  of  the  form : — 

"Home  Form,  No.  2. 
"India  Office,  Westminster,  April  29, 1868. 
'*  Grentlemen, — I  am  directed  by  the  Secretary  of  State  for  India 
in  Council  to  acquaint  you  that  the  articles  specified  in  the  annexed 
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1869       list  are  required  for  exportation  to  India,  and  to  leqaest  that  yofa 
j^YSB      will  inform  me  on  or  about  Monday^  the  7th  of  May,  1868,  at 
BiwIet      ^  o'clock,  at  what  prices  you  can  supply  them.    The  date  for 
delivery  is  written  on  the  form  of  tender. 

'^(2).  Tou  wiU  have  the  goodness  to  abstain  from  taking  any 
steps  towards  the  provision  of  the  goods  until  you  shall  have  been 
informed  by  letter  that  your  prices  have  been  approved. 

''  (3).  The  goods  are  to  be  delivered  into  the  storenlepdt^  Mre- 
dere  Boad,  Lambeth,  London ;  and  no  chaiges  are  to  be  made  for 
carriage  to  the  depot,  nor  for  the  cases  or  wrappera  in  which  the 
goods  may  be  packed,  as  the  same  will  be  returned  to  you  on 
application. 

''  (4).  Payment  will  be  made  in  cash  after  the  examination  of 
the  stores  has  been  completed,  for  which  due  time  must  be  aUowed. 
Every  delivery  at  the  depdt  shall  be  accompanied  with  a  list  of  the 
particular  articles  sent ;  and  the  articles  shall  be  therein  designatfid 
as  in  the  words  of  the  accompanying  form  of  tender,  and  no  other. 
Forms  for  such  lists  may  be  obtained  on  apjdication  to  the  inspector 
of  stores. 

''  (5).  In  the  cases  in  which  patterns  exist  for  any  of  the  article 
for  which  you  are  invited  to  tender,  they  may  be  seen  on  applica- 
tion to  the  inspector  of  stores  at  the  India  store-depdt^  Belvedere 
Boad.  You  are  at  liberty,  as  often  as  you  see  fit,  within  the  usual 
hours  of  business,  to  inspect  the  patterns ;  and  the  ofBceis  of  the 
inspector  of  stores  department  will  afford  you  ready  assistanoe  in 
comparing  with  the  said  patterns  any  stores  which  you  may  send 
in  as  a  preliminary  delivery,  or  for  your  own  satisfEustion,  by  way 
of  assuring  yourselves  of  the  correctness  of  your  work.  The  pat- 
tern-number of  each  article  is  shewn  against  it  in  the  form  of 
tender. 

^  (6).  The  opinion  of  the  inspector  of  stores  as  to  the  quality  of 
the  goods  shall  be  finaL  Notice  in  writing  will  be  given  to  you  of 
any  rejected  goods ;  and  the  same  must  be  removed,  at  your  ex- 
pense, within  one  month  from  the  date  of  such  rejection  beisg 
notified  to  you. 

^'  (7).  In  case  you  shall  fail  to  deliver,  at  the  time  stipulated  in 
the  form  of  tender,  any  of  the  articles  which  may  be  ordered  of 
you,  power  is  reserved,  according  to  the  circumstances  of  the  ca^ 
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and  the  urgency  of  the  servicey  either  to  allow  time  for  making        1809 
good  any  deficiencies  or  to  close  the  account  upon  the  day  fixed      botbb 
for  delivery,  purchasisg  elsewhere  the  quantities  not  supplied,     buoxx. 
and  charging  you  with  the  excess  of  price,  if  any,  paid  for  the 
stores  so  re-purchased  over  that  at  which  you  contracted  to  famish 
them. 

^(8).  All  such  articles  as  may  be  rejected  by  the  inspector  of 
stores  must  be  replaced  with  approved  goods  on  or  before  the  day 
fixed  in  the  annexed  form  of  tender;  but  the  inspector  of  stores  is 
at  liberty  to  allow  you  to  take  away  any  small  quantities  of  stores 
having  been  delivered  in  time  which  may  require  amendment  in 
trifling  particulars;  and  he  will  receive  back  the  same  when 
amended,  although  the  final  delivery  of  the  stores  may  be  delayed 
a  few  days  after  the  stipulated  tima  !£,  however,  the  quantity  of 
objectionable  stores  be  considerable,  this  indulgence  will  not  be 
allowed,  but  the  account  will  be  closed  on  the  day  originally  fixed 
in  the  order. 

''(9).  In  your  reply,  I  request  you  will  describe  the  articles  and 
quantities  exactly  as  designated  in  the  annexed  form  of  tender, 
stating  the  price  against  each ;  and  write  upon  the  cover  ^  Tender 
for  Indiarrubber." 

**  (10).  If  there  should  appear  to  you  to  be  any  omission  or  defi- 
ciency in  the  description  of  the  articles  herein  set  forth,  you  will 
point  out  the  same,  in  order  that  this  letter  may  be  corrected 
befixre  you  make  your  tender. 

(Signed)    ^'H.  0.  O.  Bedford, 

**  for  Director  Gteneral  of  Stores. 

'*N.B.  On  the  completion  of  the  order,  separate  claims  for  the 
stores  for  each  presidency  and  department  must  be  forwarded  to 
this  office  in  duplicate,  addressed  to  the  director-general  of  stores. 
In  describing  the  stores  in  your  claims,  the  terms  of  the  form  of 
tender  must  be  carefully  observed.  Printed  forms  for  claims  may 
be  obtained  on  application  at  this  office." 

8.  On  the  7th  of  May,  1868,  Mackintosh  &  Go.  replied  to  this 
communication,  as  follows : — 

«  To  the  Secretary  of  State  for  India  in  OoundL 

''Sir, — ^We  hereby  offer  to  supply  the  undermentioned  stores  at 
the  prices  quoted.    We  agree  to  all  and  each  of  the  conditions 
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1669        mentioned  in  the  letter  from  the  director-general  of  stores^  dated 
BoTM       the  29th  of  April,  1868. 

B,^„.  (Signed)    « a  Mackintosh  &  CJo.'' 

Here  *  followed  a  description  of  the  goods,  and*  their  prices, 
amounting  to  22.  ITs. 

9.  On  or  about  the  4th  of  June,  1868,  Mackintosh  &  Go.  I^ 
ceived  from  the  India  Office  a  letter  accepting  their  offer. 

10.  The  goods  mentioned  in  the  letter  of  the  7th  of  May,  1868, 
were  deliyered  in  accordance  with  instmctions  to  that  effect  re- 
ceived from  the  India  Office,  into  the  said  India  store  depot,  Belre- 
dere  Boad,  on  the  4ih  of  September,  1868. 

11.  On  the  18th  of  January,  1869,  Mackintosh  &  Go.  receiyedfrom 
the  India  Office  the  said  sum  of  21.  lis.  in  payment  for  the  said  goods. 

12.  About  the  23rd  of  May,  1868,  Mackintosh  &  Ca  receired 
another  order  for  India  in  the  same  fonn  as  above  mentioned, 
which  they  accepted  by  letter  of  the  27th  of  May,  1868. 

15.  On  the  3rd  or  4th  of  June,  1868,  Mackintosh  &  Co.  received 
from  the  director  general  a  letter  accepting  their  tender  of  the 
27th  of  May,  subject  to  the  conditions  in  the  letter  of  the  22nd 

16.'  The  goods  mentioned  in  the  letter  of  the  27th  of  May  were 
deliyered  in  due  course  into  the  India  store-depdt,  and  were  ex- 
amined and  passed.  And  on  the  17th  of  July>  1868,  Mackintosh 
&  Ga  forwarded  an  invoice  of  the  goods  to  the  jnoper  office. 

17.  A  copy  of  the  invoice  was  set  out,  amounting  to  12t 

18.  On  the  6th  of  January,  1869,  Macb'ntosh  &  Co.  received  from 
the  India  Office  a  sum  of  122.,  in  payment  for  the  las1>-mentioiied 
goods. 

[The  case  then  set  out  several  other  transactions  of  a  similar 
nature,  one  in  June,  1868,  the  goods  mentioned  in  which,  with  an 
invoice  amounting  to  288Z.  188.  5(2.,  were  delivered  on  the  ITtli  of 
August,  1868.] 

27,  28.  On  the  30th  of  September,  1868,  Mackintosh  &  Co. 
received  a  letter  from  the  India  store  department  objecting  to  a 
portion  of  the  goods  lost  delivered,  and  requesting  that  they  niigbt 
be  replaced  as  soon  as  possible. 

29.  The  goods  objected  to  were  received  back  by  Mackintosh  & 
Co.,  and  were  replaced  by  other  goods,  which  were  delivered  at  the 
dep6ty  and  accepted  as  satisfactory,  on  the  23rd  of  October,  1868. 
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SO.  On  the  18th  of  January,  1869,  Mackintosh  &  Go.  received 
from  the  India  Office  2852.  Sa.  10(2.  in  payment  for  the  last-men-  ' 
tioned  goods,  a  deduction  of  3/.  Vis.  Id.  having  been  made  for 
difference  in  weight,  &c. 

31 — 36.  The  case  set  out  another  transaction  amounting  to 
12.  58.  9(2.  which  commenced  on  the  29th  of  June,  1868,  and  the 
order  completed  on  the  17th  of  July,  and  was  closed  by  payment 
on  the  11th  of  March,  1869. 

II.  Broadmoor  Asylum  for  Criminal  Lunatics. 

37.  By  23  &  24  Vict.  c.  75,  intituled  "An  Act  to  make  better 
provision  for  the  custody  and  care  of  criminal  lunatics,"  it  was 
among  other  things  provided  that  it  should  be  lawful  for  Her 
Majesty  by  warrant  under  her  Eoyal  sign-manual  to  appoint 
that  any  asylum  or  place  in  England  which  Her  Majesty  might 
have  caused  to  be  provided  or  appropriated,  and  might  deem  suit- 
able for  that  purpose,  should  be  an  asylum  for  criminal  lunatics : 
and  accordingly,  by  a  warrant  dated  the  28th  of  June,  1861,  under 
the  Boyal  sign-manual,  the  Broadmoor  Asylum,  at  Wokingham,  in 
Berkshire,  was  appropriated,  and  has  ever  since  been  used  for  such 
purposes. 

38.  On  or  about  the  10th  of  November,  1868,  Mackintosh  &  Go. 
received  by  post  the  document  hereinafter  called  a  demand  order, 
of  which  the  following  is  a  copy : — 

**No.  3389.  Demand. 

"Broadmoor  Asylum,  9th  Nov.  1868. 
^To  Messrs.  Mackintosh  &  Co ,  London. 
**  The  following  articles  are  required,  for  the  service  of  the  above 
establishment, to  be  delivered  in  accordance  with  your  contract: — 
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Oontraot 
No.     . 

Articles. 

Quantity. 

Head  of  service  to  which 
chargeable. 

India-rubber  chambers 
unhandled. 

3doz. 

Furniture,  &c 

•'C.  T.  Phelps,  Steward. 


Superintendent. 


**The  attention  of  the  contractors,  &c.,  is  directed  to  the  instruc- 
tions on  the  back.'* 
You  IV.  2  0  -2 
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laos        >  39^  !;Che  ing^rfietiQiMi.on.the  b^k  pf  ibk  demand  order,  woie  as 

Bojg,      fpUow;TT-.  . 

Bi&uif,         •'JVbfcj  Evei^de^iv^ryflfgoQdfjmiwtbeaoQOittpwi^ 

invoice  quoting  the  No.  of  the  demand  and  the  head  of  aecnm  is 
Plpeci%L.«..At  t)^. close  qi  €»aQll.q,^arter  ftffim^  will  be  aentior.ien- 
depBg  the.  accQif;^lt9»  ,w¥ob^ moat,  lie  trMimitled^ wiUioiU  d^b^. 
W^^QiEl  atteotiw.to.tbe  «.bQTe,^ill  probablj  eanoe.dekijaii  pay* 
ment  of  the  accounts." 

40.  The  Lond^PL agent. 9f  J£aclKlat08li.&  C!o«  [:v^erbaUy]  accepted 
the.^ve  ord^  b^or^  th$  16th  of  Noremberi Jbiit,  altimu^  in 
th^  dQina,[id^onde]:,Xvhid|  WAS  pftrUjr^  piintodjiu^.paiilyiiviittei) 
the.ai^clea  41:81  Btat;ed  to.  lie  reqiwedtob^  deli^eced-'^in  aeionlr 
anoe.with  jow  a»^tlftct»f  tb^r^  .^^  ^o^  u^  i^^  at  the  time  of  tk 
«;^d^g;Qf  the  ord^,  .any  9UQ)i..Q<»it|i9ct;  and  this  devand.  order 
^vas  .the  only  order  or  authodty,  tov  the  artides.  being JBippiifld. 
Mr^Birl^yuW^  no(;aware  irf^.^iime  of.  th^Qleotiw  that  tiut  cider 
bad  l|een  accept^  ^  ^nor  did,  he  or.  his  London  ageut»  lb;  Biotnif 
lqiow.uutil.afit^r  .the  pr^s^ntation^of  the  petition. in  tills  o^ihat 
the.Bi;Qadw¥>f  A^lum  w^  0^  yi,  fa<^  it  is^  a  gOTiamnieiikiiiifltitBf 
tion  supported  by  an  annual  parliamentary  grants  and  used  &r  the 
purpG^sea  of  the  Q^own. . 

41,  The  gQpdfli.^ei^ned  in^  sycK  demMd:.weTe.^lbi>mrdfii;i7 
railway  on  the  26th  of  November,  1868,  tqgetbMivith>An.inraoe, 
amounting  to  71  11«. 

42-r-44.K,  Aft^f  sofn^d^piHrabout  the  price  charged,  Mackintoeli 
&  Co.  received  from  the  steward  .pf  the  asylim.roa.  ib^.^^ttr-of 
Deqeifiber  «,  I^t1ietr,;^^uefd^g  them  to  fuiniA.  hiixi  thm  aoootmt 
for,aapplv3&,to  the  establishment^ in  the  quarter  endii\g.th^  9UL 

45.  No  reply  has  been  made  to  this  application ;  and  the  money 
is  still  due. 

46.  At  the  time  of  the  election  the  existence  of  the  dealings  and 
transactions  hereinbefore  set  forth  were  not  known  to  the  constif^- 
ency;  and  no  notice  was  given  that  votes  given  to  Mr.Birle/ 
would  be  thrown  away. 

The  questions  for  the  opinion  of  the  Court  were, — 
1.  Whet^her  the  aforesaid  dealings  and  transactions  for  ff^ 
amounting  in  yaju^  respectively  to  27. 17^.,  12Z.,  2887.  Iftfc  5<l,  w^ 
17. 5$.  9(7.,  with  the  Secretory  of  State  for  India  in  ConjttpU,or,sny<^. 
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exCher  a[^Qmtx,yreie  or  was  ooatracto  o#  a  ccHMxaot  for  oz^  o&  acooust 
of  the  penblic  isemQe,  ivithin  the  meaniBg  of  the  22  Geo,  3^  c.  .4&. 

2b  Whetheri  if  the  said  dealings  •  and  traiMctioiis^  or  any  •or 
eitheor  of  them^an  ok  is  contmcter  or  ftoeatitaol  mthin  the  aet,  such 
oonlraeto  or  oontraet  werawwas  subsiitidag  ixxntraete  or  a  subsist- 
ing eonttact  at  the  time  of  the  election  of  ^Mr.  Sirley  as  ooe^ot  tibe 
lepteeentatiyes  of  the  parliamentary'  borough  of  Manohester4  •  ^ 

3.  Whether  the  afinresaid  dealing  with  the  8a{)erintendeBt  oftho 
Broadmoor  Asylum  was  a  contraet  witl]&>  the  22  Geo.  3,  o.  45.  : 
'   4.  Whetii^  the  election  of  Mr.  Birley  was  yoid  by  reason  of  the 
said  ooAtnuefts  lor  any  of  ihem. 

Ma/nidy^  Q.G.  {Bryce  with  him),  for  the  petitioners.  The 
first  question  is  whether  a  contract  entered  into  with  the  Secre- 
tary of  State  for  India  in  Council  causes  a  disqualification  within 
the  first  part  of  s.  1  of  22  Geo.  3,  c.  45  {1\  where  the  delivery  of  the 

(1)  22  Geo.  3,  c  45,8. 1, "  for  further  S.  2  Tacates  the  seat  of  any  member 
secnrmg  the  freedom  and  independence     who  shall  accept  or  continne  to  hold  a 
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V. 
IteLSY. 


of  parbasneoV  enacts  that.''  any  peiaoiL 
who  shall,  directly  or  indirectly,  him- 
selfy  or  by  any  penon  whatsoever  in 
trust  for  him,  or  for  his  use  or  benefit, 
or  on  his  acoouit^  nndertake^  execute, 
boldy  or  enjoy,  in  the  whole  or  in  part» 
any.  contract,  agreement,  or  commission 
made  or  entered  into  with,  under,  or 
from  the  Commissioneni  of  Her  Ma- 
jesty'8.TreiiSQi!3r,  &e.,  or  sriih  any  other 
pemon  or  peiaons  whatsoeTer,  for  or  on 
account  of  the  public  service,  or  shall 
knowingly  and  willingly  furnish  or  pro- 
vide, in  pursuftBoe  of  any  such  agree- 
menly  .oootraot»  or  commiirioft  which 
he  or  they  shall  have  made  or  entered 
into  as.  aforesaid,  any  money  to  be  re- 
mitted abroad,  or  any  wares  or  mer^ 
ehandize.'to  be  used  or  employed  in  the 
service,  of  the  pulidio^  shaJl  be  incapable 
of  being  elected,  or  of  sitting  or  voting  as 
a  member  of  the  House'  of  Commons^ 
duriBg^e  time  that  he  shall  execute, 
hold*  oTi  enjoy  any  wosjx  eoBtract,.iigieQ^ 
menty.  or  commission,  or  any  part  or 
share  thereof,  or  any  benefit  or  emolu^ 
ment  arising  from  the  same." 


oontmcfc  after  the  end  of  the  then:  next 
.  session.  (By  ,8«  4,  the  aot  is  not  to  extend 
to  any  contract  the  term  wherepf  would 
expire  within  one  year;  s.  5  provides 
that,  where  any  oonttact,  ^  has  been 
made  witba  ph)v]si0&  that  the  sameahfttt 
continue  until  a  yearV  notice  be  given 
of  the  int^ded  dissolution  thereof,  the 
same  shall  not  disable  any  person  from 
sitting  and  votmg  till  one  year  after 
.  soeh  aotice^  shall  be  given,  ^Orf^^s.  7, 
that  then  members  may  be  discharged 
from  the  execution  of  existing  contracts 
on  giving  twelve  months' notice  of  their 
desire  that  the  same- sh^  oeaae;  e:'9t 
that^  if  any  person  hereby,  disabled  or 
declared  to  be  incapable  to  sit  or  vote  in 
parliament  shall  be  returned,  the  elec- 
tion and  return  are  declared  to  be  void ; 
and  if  anyvpeiaon  disabled  «nd:declared 
inca{»ble  by  the  apt  to  be  elected,  sl^all 
presume  to  sit  or  vote  as  a  member  of 
the  House  of  GominoBS,  such  perscHi  so 
sitting  or  votii^  shaH:  forfeit  5001  ibc^ 
every  day  in  which  he  shall  8itx>r;rot6 
in  the  said  House. 


2  C2 


304  COUBT  OF  COMMON  PT.EA8.  [L.  K 

1869  goods  under  it  is  completed  before  the  day  of  election,  bnt  the  price 
BoTSB  ifl  not  paid  until  after  that  day.  Since  the  passing  of  21  &  22 
BrauET  ^^^  ^'  ^^^»  ^y  which  the  government  of  India  was  transferred 
from  the  East  India  Company  to  the  Grown,  contracts  with  the 
Secretary  of  State  for  India  are  as  much  within  the  mischief  of 
the  act  of  22  Geo.  3  as  those  made  with  any  other  department  of 
the  state.  The  payment  is  to  be  made  out  of  the  reyenues  of 
India,  which  are  by  21  &  22  Vict.  c.  106  vested  in  the  Crown. 
The  contractor,  therefore,  is  as  much  under  the  influence  of  the 
Crown  as  if  the  contract  was  made  with  either  of  the  oth^r  princi- 
pal Secretaries  of  State.  And  the  disqualification  continues  so 
long  as  he  is  entitled  to  ^'  any  benefit  or  emolument  arising  from 
the  same."  It  is  the  benefit  which  incapacitates ;  and  it  is  im- 
possible to  say  that  the  receipt  of  the  price  is  not  an  essential  part 
of  the  benefit  of  the  contract 

[MoNTAQUE  Smith,  J.  The  contract  was  completely  executed, 
so  far  as  Mackintosh  &  Co.  were  concerned,  before  the  day  of  elec- 
tion :  and  the  time  for  the  payment  of  the  money  had  passed, 
though  it  had  not  actually  been  paid.] 

In  the  Maidstone  Case  (1),  Alderman  Winchester,  who  was 
returned  as  member  at  the  election  in  July,  1830,  in  conjunction 
with  his  partners  had  had  a  contract,  dated  the  6th  of  November, 
1828,  for  the  supply  of  stationery  to  the  commissioners  of  the 
navy,  to  continue  in  force  for  twelve  months  certain,  and  after 
that  time  until  after  the  expiration  of  three  months'  warning :  and 
the  question  was  whether  or  not  the  alderman  had  divested  him- 
self of  all  interest  in  that  contract  by  a  valid  assignment  before 
the  day  of  election.  The  committee  held  that  he  had,  and  there- 
fore that  his  return  was  valid.  A  different  result  was  arrived  at 
in  the  recent  case  of  Sir  Sidney  Waterlow,  who  with  his  partners 
had  a  subsisting  contract  with  the  stationery-office,  the  dissolution 
of  partnership  not  having  taken  place  until  after  the  day  of  dec* 
tion.  In  the  Leominster  Case  (2),  Mr.  Bish,  who  was  returned  as 
one  of  the  members,  was  a  lottery  contractor.  The  election  took 
place  on  the  12th  of  June,  1826.  By  the  agreement  entered  into 
by  Mr.  Bish  and  others  with  the  Lords  of  the  Treasury,  the  day 

(1)  Hogers  on  Elections,   10th  ed.         (2)  Rogers  on  Elections,  lOth  cd. 
App.  p.  i7.  App.  p.  i. 


VOL.  IVJ  BABTER  TERM,  XXXH  VICT.  305 


appointed  fox  the  final  drawing  of  the  lottery  was  the  17th  of  _ 
May»  1826,  and  the  day  for  payment  of  the  last  instalment  by  Bom 
Mr.  Bish  was  the  29th  of  April,  1826.  The*  last  instalment  was  Bibut. 
paid  on  that  day,  and  the  list  of  the  tickets  delivered ;  but  the 
final  drawing  was  at  the  contractors'  instance  postponed  until 
after  the  day  of  election,  viz.  to  the  18th  of  July :  and  the  com- 
mittee held  that  Mr.  Bish  was  not  duly  elected,  because  something 
remained  to  be  done  by  him  in  order  to  the  full  and  complete 
performance  of  his  contract.  The  Cambridge  Case  (1)  is  conclusive 
to  shew  that  a  contract  with  the  Secretary  of  State  for  India  is 
mthin  the  words  as  well  as  the  spirit  of  the  statute.  Mr.  Forsyth's 
election  was  declared  void  by  reason  of  his  holding  the  office  of 
standing  counsel  to  the  Secretary  of  State  for  India ;  and  it  was 
thought  necessary  to  pass  an  act  of  parliament  in  order  to  relieve 
him  from  the  penalties  which  he  had  incurred  by  sitting  and 
voting :  see  29  &  30  Vict.  c.  20.  The  office  of  standing  counsel 
to  the  Secretary  of  State  for  India  in  Coxmcil  was  held  to  be  an 
office  of  profit  under  the  Crown,  within  the  6  Anne,  c.  7,  s.  25. 

Then,  as  to  the  contracts  with  the  Broadmoor  Asylum, — ^the  case 
finds  that  that  is  a  government  establishment;  and  the  goods, 
though  ordered  before,  were  forwarded  by  Mackintosh  &  Co.  to 
the  asylum  after  the  day  of  the  election.  This  was  clearly  a 
contract  with  the  superintendent ''  for  or  on  account  of  the  public 
service,"  within  the  first  part  of  the  22  Geo.  3,  c.  45,  s.  1,  and 
the  incapacity  is  not  removed  by  the  fact  of  the  candidate  being 
ignorant  at  the  time  that  the  person  he  was  contracting  with  was 
an  agent  of  the  government  The  second  part  of  the  clause  was 
intended  to  meet  the  case  of  one  who,  having  made  a  contract 
with  an  agent  of  the  government,  has  got  rid  of  the  contract 
before  the  day  of  election,  but  who  nevertheless  supplies  the 
goods,  and  so  has  brought  himself  within  the  prohibition. 

[WiLLES,  J.  Must  we  not  read  the  1st  and  9th  sections  together  ? 
And,  looking  at  the  expression  '^  presume,"  and  at  the  highly  penal 
nature  of  the  latter  section,  is  not  the  case  brought  within  the 
more  general  principle  that  a  man  is  not  to  be  held  guilty  unless 
his  mind  concurs  in  the  guilt?  If  the  dealing  takes  place  with 
one  who  may  or  may  not  be  acting  for  the  government,  the  ques- 
(1)  May,  6th  ed.  596. 
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to  be  done  on  his  part,  the  statute  createe  a  disqualification  or  a 
Bom  liability  to  the  penalties  imposed  by  s.  9,  because  the  payment  has 
nJ^^  been  delayed.  It  is  difficult  to  say  that  the  contractor  can  be 
within  the  mischief  of  the  act  when  he  has  completelj  perfonned 
the  contract  on  his  part  before  the  day  of  election.  It  may  be 
that  he  could  not  enforce  payment.  Taking,  howeTer,  the  whole 
of  &  1,  and  reading  it  with  the  light  reflected  upon  it  bj  the  sob* 
sequent  provisions,  it  is  plain  that  it  has  reference  only  to  executory 
contracts. 

Then,  as  to  the  dealings  with  the  Broadmoor  Lunatic  Asylum,— 
It  is  impossible  to  imagine  that  the  legislature  meant  to  make  a 
man  liable  to  such  extremely  onerous  penalties,  where  he  does  not 
know,  and  has  not  reasonable  means  of  knowing,  at  the  time  of  the 
dealing  that  he  is  contracting  with  an  agent  of  the  goyemment 
or  for  the  service  of  the  public  The  words  ''knowingly  and 
willingly  "  abundantly  shew  this.  To  constitute  the  offeace^  there 
must  be  the  mens  rea.  Besides  the  statement  in  par.  40  of  the 
case,  that  neither  Mr.  Birley  nor  the  agent  in  London  who  supplied 
the  goods  was  aware  that  the  Broadmoor  Asylum  was  a  govern- 
ment institution,  it  is  to  be  observed  that  the  nature  of  the  con- 
tract was  not  such  as  to  induce  inquiry  on  the  subject,  nor  were 
the  orders  given  by  a  person  who  prima  facie  would  appear  to  be 
an  agent  for  the  government. 

Manisb/y  in  reply.  The  Secretary  of  State  for  India  is  the  Presi- 
dent of  the  Council.  He  goes  out  with  the  goverment  He  is  to 
all  intents  and  purposes  a  minister  of  the  Crown.  The  very  object 
of  the  statute  was  to  prevent  the  election  of  persons  who  may  be 
supposed  to  be  under  the  influence  of  the  Crown ;  and  it  is  im- 
possible to  conceive  a  more  direct  influence  than  this.  Can  it  be 
said  that  receiving  payment  is  not  ''enjoying  the  benefit"  of  a 
contract?  The  circumstance  that  the  source  from  wliich  the  pay- 
ment comes  is  the  revenue  of  India  can  make  no  difference.  The 
argument  that  the  office  of  Secretary  of  State  for  India  was  not 
contemplated  by  the  statute,  is  disposed  of  by  FanytVa  Caae.  (1) 

WiLLES,  J.    This  was  a  petition  presented  under  the  Parlia- 
mentary Elections  Act,  1868  (31  &  32  Vict  c.  125),  praying  that 
(1)  May,  6th  ed.  596. 
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tbe  election  and  retnm  of  Mr.  Hngh  Birley  at  the  last  election  for  18G9 
the  dty  of  Manchester  might  be  determined  to  be  null  and  void,  boybb 
upon  the  ground  that  he  was  disqualified  by  the  act  of  22  Geo.  3, 
c.  45.  The  question  arose  thus : — Mr.  Birley  is  a  member  of  the 
firm  of  Mackintosh  &  Co.,  who  are  India-rubber  manufacturers,  and 
they  had  an  order  from  the  Secretary  of  State  for  India  in  Council 
for  the  supply  of  goods  under  a  certain  contract  to  the  department 
presided  over  by  that  officer.  This  contract  was  performed  on  the 
23id  of  October,  1868,  to  this  extent,  that  all  the  goods  had  then 
been  deliYcred  and  finally  accepted  as  being  a  complete  fulfilment 
of  such  contract,  and  nothing  remained  to  be  done  under  it,  except 
for  the  goyemment  to  pay  the  price,  which  had  then  become 
ascertained.  On  the  23rd  of  October,  1868,  therefore,  Mackintosh 
&  Co.  had  become  creditors  of  the  public,  to  speak  in  popular 
language,  in  respect  of  the  price  of  the  goods ;  and,  in  fact,  the 
only  relation  which  existed  between  them  and  the  public  from  that 
time  was  that  of  creditor  and  debtor.  There  was  another  contract 
relied  on  by  the  petitioners;  and  that  arose  in  this  way: — An 
order  was  given  by  an  officer  of  the  Broadmoor  Asylum,  which  is 
an  asylum  for  the  reception  of  criminal  lunatics,  not  established 
under  an  act  of  parliament,  which  might  be  considered  as  notice 
to  all  the  world  that  it  was  a  government  establishment,  but 
under  a  warrant  bearing  the  sign-manual,  by  which  it  was  de* 
Glared  to  be  a  public  institution  for  the  reception  of  criminal 
lunatics.  Her  Majesty  having  the  power,  under  23  &.  24  Vict. 
e.  75,  to  issue  such  warrant.  Broadmoor  Asylum  was  not,  in  fact, 
known  to  Mr.  Birley  or  his  partners,  or  to  their  agent  to  whom 
the  Older  was  given,  as  a  public  institution,  until  after  the  election 
and  supply. 

Before  the  election,  the  asylum  being  in  want  of  some  India- 
rubber  articles,  an  order  was  sent  to  Mackintosh  &  Co.  for  three 
dozen  of  them.  That  order  was  inquired  after  by  a  person  who 
came  on  the  part  of  the  asylum  to  Mackintosh  &  Co.'s  place  of 
busineBB,  and  he  was  informed  that  the  goods  would  be  sent  That 
is  the  construction  to  be  put  upon  the  statement  in  the  case  that 
the  order  was  accepted ;  and,  the  value  of  the  goods  being  under 
lOJL,  it  must  be  ta^ken  that  this]  formed  a  contract  for  the  delivery 
of  the  goods.    The  goods  were  sent  after  the  election ;  and,  after 
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1869       some  correspondenoey  the  price  appears  to  haTd  btep  i 
£oTgB      and-eettled  at  72.  Us. 

These  being  the£ac^  the  questton  ir^hether  MnKrley^M-fte 
time  at  the  election,  did  fUl -within  Oe  ^dieiilBttfyiBg  staMe, 
22  6ea.  3,4^45. 

It  was  insisted  on  the  part  of  the  petationezs  thiit  th^Ssetotarj 
o£  State  for  India  contracting  for  the  Indian-Bdrnde'VudBti  kv 
control,  was  contraoting  lor  the  pnWc  serrice.  it  waa  sdn&iHisled 
that  a  person  who  had  oonxpletely  performed  hfe  aQiMnei,'haikat 
he  had  nothing  to  do  bat  receife  the  price,  add'CLltinng  to  hope 
for  in  respect  of  that  payment  except^  reoeivii^  ^that-whidi  wis 
his  due^  was  still  a  person  hdLding  or  enjoying  ^'ooatract'wkhiii 
the  disqualifying  danse  of  the  etatate.  Each  of ihose  propotftsoBs 
was  denied  on  the  part  of  the  respcmdent.  '  ' 

.  With  respect  to  the  second  contracts  Tiz.  Iher^^order  for^1ii6 
Broadmoor  Lunatic  Aaylum,  there  can  be  no  dotibt  thnCifc^ 
literally  a  contract  for  the  public  seryice :  but  the  qtieriiott 
with  respect  to  that  was,  whether  a  mere  casual,  isolated  otder^ 
given  across  the  connter,  so  to  speak,  by  a  person  not  known  to  be 
contracting  for  the  government  or  supplying  the  means  'fiw  aseer^ 
taining  at  the  time  whether  he  was  so  or  not,  and  aeoeptod  -Uy  a 
trader  who  is  not  aware  that  he  is  dealing  wifli  the  govtetnment, 
either  then  or  at  the  time-  of  the  eliectioD,  comes  ^titUn  the  pidUh 
bition  of  the  statute. 

These  questions  must  be  disposed  of  separately. 

With  regard  to  the  contract  with  the  Becretaryof  State  for  Bidia 
in  Council,  the  first  question  is  one  deserving  of  much',  oonaidsnb- 
tion,  and  it  might  not  be  useful  to  express  a  judicial  opinioii'*upon 
that,  except  in  a  case  in  which  it  was  necessary  to  dispose  afi  iL 
Certainly,  the  impression  upon  my  mind  at  firsts  ahd  I  do  not  say 
that  that  impression  has  been  entirely  removed^  Yra%  that  •con- 
tract, with  the  Secretary  of  State  for  India,  who.ia  one  of- Her 
Majesty's  principal  Secretaries  of  State,  would  be  aoonktaot  for  tiie 
public  service ;  but  I  do  not  think  it  necessary  toexpteBaanofanian 
upon  that,  because,  upon  the  second  ground,  itappeanto-movthat 
the  respondent  was  not  a  oontraotor  within  22  Geo.  3$  o.  45^  inas* 
much  as  before  the  election,  he  had  ceased  to  be  a  person  heldlag 
or  enjoying  a  contract  within  the  meaning  of  that  statute  and  bad 
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been  concerted:  inta  a  i&to:  caeeditor  t£  tiie  goremmentyonliose  1869 
irtaim  iwiA'h&0^'micestBd^i,  aad  ^vhose  aright  was  to  receive  his  Bmnm 
money}  und  as  to  whom^-se  i^sppeais  to  me,  it  would  be  an  injus* 
tk^  to  saiy  Hurt  a  more  delay  in 'payment  obtim.  part  of  the  ]^veni* 
ment'  shoold  hare  the  effect  of'  disqualifying'  him  as  a.  candidate, 
it  i^peorrto  me.  ve»y  dear;  isrfaen  the  tesms  of  the  aot  oomeio  be 
0XEUiniledi4hat  ilnMs  not  tfasv  istention  of  tiie  l^islature  that  the 
mere  filiation  of' debtor  and  creditor  sabsisting  shonld  of  itself 
create  «  disqnalifici^ion;  if  that  were  so,  it  ironld  be  imposBS>la 
to  AVfAi  Hxe  absnidity  saggested  hy  Mr.Mellish,  that  the  mste 
emission'^of  the  gOvetnmeDt  to  pay  asmali  sum.of  nioney,:a  trifling 
balance^^to  « iDOiitxaotar  idtahadoomplete^ulfilled  his  oontiact^*— 
whether  by  reason  of  'th^re'lxiTxng i been :a  dispute  that^ntas. not 
adjusted  nntil  shortly  before  the  electbn^'or  eren  by  reason  xt^  an 
accidental  omission  of  <  a  few  pounds  at  the  time  of  payment^ — 
shonld  constitute  the  status  of  disability  •  .Ifthat^ere  really  the 
meaning. of  tiie  aot,  efeonrse'w^  sfaoold  have  no  other  duty^tfaanto 
adopt  it:  butxinf  baTe  theiprdiminary  duty  of  assuring  ourselves 
that  1^.<legislat«r0  did  intend  ^suGh  a  state  of  things  befoine  we 
pronounce  it  to  be  law. 

Now,  the  22  Geo.^  3^  a  4S^'ideals.  with  two  dasses  of  persons :  it 
deals  with  persons  to  be^ected  in^  future,  elections  to  parUament ; 
and  it  also  deals  with  persons  who  wiere  in  the  House  of  Commons 
fit  the  time.  And  the  first  piece  of  information  of  what  the  legi»* 
leture  intended,  I  tiuxdt,  may  be  derived  from  the  comparison  of 
the  fint  section,  whidk' deals  with  tiie  first  of  these  dasses,  with 
the  Sad  section,  which  deals  with  the  second  class.  The  6th,  7th, 
and  10th  sections  also'throwlight  upon  the  matter.  Beading  the 
1st  section  by  itself,  with  the  .light,  of  the  preamble,  that  tiiis  was 
an  act  for  ^'  seooring  the  freedom  and  independence  o£  patliaaient,'' 
and  findin)^  that  ib^  spedflc  pnynaoos  in  the  sectkm  seem  to:  point 
to  the'  execution  of  a  eontmct  with  the'  government,  and  ftidii^ 
also  that  the  provision  for'disqualiflcation  is  limited  to  the\time 
dcojng'  wfaidi'  the  person  contnctiiag  should  ^^  execute;  hold,  or 
enjoy  any  such  eonftraet^  agreement,  or  cosoanissioD,"  I  think  the 
enactment  refers  to  the  case  of  a  man  having  a  contract -under 
which'h^ista  derive  some  future  benefit  from  dealing  with  the 
govenmentyin  respect 'Of  which  they  might  control  him;  Qa,for 
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1869  iuBtance,  by  directiDg  their  officers  not  to  look  too  closely  to  the 
Roto  sort  of  goods  he  sent  in,  or  the  like.  I  should  be  strongly  disposed 
BiBLET.  ^^  ^^^  ^  ^^  conclusion  that  a  person  cannot  be  said  to  execate, 
hold,  or  enjoy  a  contract,  when  the  only  thing  he  can  be  said  to 
enjoy  is,  the  not  being  paid  money  in  respect  of  something  which 
he  has  completely  done  at  some  former  time,  and  for  which  he 
wonld  have  been  entitled  to  be  paid  on  the  spot  and  at  the  instant, 
if  that  were  the  coarse  of  business.  Looking  at  the  fact  that  there 
is  no  general  provision  that  a  public  creditor  shall  not  be  a  mem- 
ber of  the  House  of  Commons,  I  should  have  thought,  if  that  1st 
section  stood  alone,  it  would  be  wrong  to  come  to  the  conclusion 
that,  because  the  government  owed  a  person  a  debt,  that  person  is 
disqualified  by  this  statute  if  there  had  been  previously  a  contract 
under  which  such  debt  accrued. 

The  2nd  section  seems  to  tend  in  the  same  direction*  It  enacts 
that>  ''if  any  person,  being  a  member  of  the  House  of  Commons, 
shall,  directly  or  indirectly,  himself,  or  by  any  other  person  what- 
soever in  trust  for  him  or  for  his  use  and  benefit,  or  on  his  account, 
accept  of,  agree  for,  undertake,  or  execute,  in  the  whole  or  in  part, 
any  such  contract,  agreement,  or  commission  as  aforesaid ;  or  if 
any  person,  being  a  member  of  the  House  of  Commons,  and  having 
already  entered  into  such  contract,  agreement,  or  commission,  or 
part  or  share  of  any  such  contract^  agreement,  or  commission,  by 
himself  or  by  any  other  person  whatsoever  in  trust  for  him,  or  for 
his  use  or  benefit,  or  upon  his  account,  shall,  after  the  commence- 
ment of  the  next  session  of  parliament  continue  to  hold,  execute^ 
or  enjoy  the  same,  or  any  part  thereof — ^the  seat  of  every  such 
person  in  the  House  of  Commons  shall  be  and  is  hereby  declared 
to  be  void."  It  would  certainly  be  a  violent  conclusion,  as  it  ap- 
pears to  me,  to  arrive  at^  if  a  person  who  at  the  time  of  the  passing 
of  this  act  happened  to  be  a  contractor  who  had  fulfilled  his  con- 
tract, and  to  whom  it  only  remained  that  the  government  should 
pay  what  was  due  to  him  for  what  he  had  supplied,  should  be  kept 
out  of  his  money  till  the  commencement  of  the  next  session  of  par- 
liament, that  such  a  person  thereupon,  for  no  fault  whatsoever,  and  in 
respect  only  of  the  delay  of  payment,  should  lose  his  seat.  That 
would  tend  rather  in  an  opposite  direction  to  what  the  act  intended ; 
for,  it  would  tend  to  destroy  the  freedom  and  independence  of  par- 
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liament :  because,  if  such  a  thing  were  conceiTablei  if  there  hap-       1869 
pened  to  be  two  contractors  in  the  Honse^  the  one  a  sapporter  of      uom 
the  goyemment  and  the  other  not^  a  delay  of  the  Treasury  might     ^J^ 
cause  one  of  them  to  be  unseated,  while  the  other  by  being  paid 
would  retain  his  seat.    That  would  be  a  strange  conclusion. 

Then,  passing  over  the  3rd  and  4th  sections,  I  come  to  the  5th 
clause,  which  proyides  that,  ^*  where  any  contract^  agreement,  or 
commission  has  been  made,  entered  into,  or  accepted,  with  a  pro- 
yision  that  the  same  shall  continue  until  a  year  s  notice  shall  be 
giyen  of  the  intended  dissolution  thereof,  the  same  shall  not  disable 
any  person  from  sitting  and  yoting  in  parliament  until  one  year 
after  the  said  notice  shall  be  actually  giyen  for  the  determination 
of  the  said  contract,  agreement,  or  commission,  or  till  twelye 
calendar  months,  to  be  computed  from  the  time  of  the  passing  this 
act."  That  is  quite  inapplicable  to  the  case  of  a  mere  creditor, 
unless  it  were  to  be  supposed  that  he  was  to  giye  up  his  debt  as  a 
condition  of  remaining  in  the  House.  Then  the  6th  section  rather 
alters  the  language,  although  it  means  to  express  the  same  idea  as 
the  clause  as  to  time  in  the  1st  section,  because  it  is  **  that  nothing 
herein  contained  shall  extend  or  be  construed  to  extend  to  any 
person  on  whom,  after  the  passing  of  this  act,  the  completion  of 
any  contract,  agreement,  or  commission  shall  deyolye  by  descent 
or  limitation,  or  by  marriage,  or  as  deyisee,  legatee,  executor,  or 
administrator,  until  twelye  calendar  months  after  he  shall  haye 
been  in  possession  of  the  same."  That  looks  yery  much  like  a 
contract  to  be  completed,  and  under  which  something  was  to  be 
done  beyond  mere  payment,  being  the  sort  of  contract  which  was 
intended  by  the  legislature  to  be  a  disqualification.  The  7th  section 
of  the  act,  applicable  to  then  members,  looks  the  same  way.  It 
enacts  that  ^  any  person  who  is  now  a  member  of  the  House  of 
Commons,  and  holds  and  enjoys  any  such  contract,  agreement^  or 
commission  as  aforesaid,  may  be  discharged  fiom  the  execution 
thereof  on  giying  twelye  months'  notice  to  the  person  or  persons 
with  or  from  whom  such  contract,  agreement,  or  commission  is 
made,  entered  into,  or  accepted,  of  his  desire  that  the  same  shall 
cease  and  determine ;  and  such  contract^  agreement,  or  commis- 
sion, after  the  expiration  of  the  term  aforesaid,  shall  be  null  and 
yoid." 
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1869  It  is  Qiineoessary  that  I  should  make  any  further  obseryatioiis 

BoTBB  upon  the  act  in  order  to  explain  the  reasons  why  I  have  come  in 
BnujET  ^y  ^^'^  mind  clearly  to  the  conclusion  that  Mr.  Birley  was  not  dis- 
qualified by  the  act»  either  in  respect  of  the  first  contract^  because 
that  contract  had  been  completed  and  fulfilled  by  his  firm,  and  the 
debtor  was  the  goyermnent,  and  there  is  no  sensible  reason  for  dis- 
qualifying a  man  simply  because  he  happens  to  haye  money  due  to 
him  which  is  not  paid  him ;  or  in  respect  of  the  second  contract^ 
because  there  was  a  total  absence  of  knowledge  that  the  ocmtiact 
was  with  the  goyemment. 

I  can  only  add,  in  conclusion^  that  I  am  the  more  satisfied  it  most 
haye  been  the  intention  of  the  legislature  that  the  act  should  apply 
only  to  cases  where  the  contract  was  entered  into  with  knowledge, 
because  one  can  hardly  conoeiye  a  substantial  case  of  a  goyemment 
contract  not  made  under  circumstances  in  which  the  person  dealing 
with  the  government  knew,  or  had  the  means  of  knowing,  that  he 
was  dealing  with  the  government. 

I  am  desired  by  the  Lord  Chief  Justice,  who,  I  regret^  is  unaUe 
to  attend,  to  say  that  he  concurs  in  the  judgment  I  have  pro- 
nounced. 

MoNTAGUfi  Smith,  J.  I  am  of  the  same  opinion.  It  is  con- 
tended that  Mr.  Birley  is  disqualified  from  being  elected  for  the  city 
of  Manchester  because  he  was  a  partner  in  the  house  of  Mackintosh 
&  Co.,  which,  at  the  time  of  the  election,  held  two  contracts  with 
the  government,— one  with  the  Secretary  of  State  for  India  in 
Council,  and  the  other  with  the  Broadmoor  Lunatic  Asylum. 

Now,  first,  as  to  the  contract  with  the  Secretary  of  State  for 
India  in  Council,  I  think  it  is  unnecessary,  in  the  view  we  take,  to 
decide  whether  such  a  contract  is  a  contract  for  the  public  service 
within  the  meaning  of  22  Geo.  3,  c.  45.  It  is  a  question  which 
will  require  serious  consideration  when  it  becomes  necessary  to 
decide  it;  and  I  desire  to  express  no  opinion  upon  it  on  this  occa- 
sion. I  decide  this  case,  so  far  as  regards  that  contract,  upon  the 
ground  that  at  the  time  of  the  election  the  contract  was  no  longer 
executory,  and  nothing  remained  to  be  done  upon  it  but  for  the 
government  to  pay  the  price  of  the  goods.  Looking  at  this  act  of 
parliament  and  the  general  tenor  of  it,  I  certainly  am  strongly  of 


VOL.  IV.]  EASTER  TEEM,  XXXTT  VIOT.  317 

opinion  that  tlie  legislature  intended  it  to  Apply  only  to  contracts  of  a  1869 
continuing  nature,  such  as  contracts  for  the  building  of  works,  and  botbb 
contracts  for  a  recurring  supply  of  goods,  though  I  do  not  say  that  b^^^ 
a  contract  for  a  single  supply  of  goods  is  not  within  the  terms 
which  are  used.  But  to  my  mind  it  very  plainly  appears  that  the 
statute  did  not  mean  to  disqualify  a  contractor  unless  the  contract 
was  in  an  executory  state  on  his  part,  that  is  to  say,  that  something 
remained  -to  be  done  by  him ;  and  that  in  no  other  way  can  the 
act  of  parliament  be  properly  construed.  The  words  "undertakia 
and  execute,"  in  s.  1,  clearly  apply  only  while  the  contract  is  exe- 
cutory ;  and,  though  the  other  words  **  hold  "  and  "  enjoy  *'  are  more 
general,  it  seems  to  me  they  refer  to  holding  a  contract  or  enjoy- 
ing a  contract  which  is  executory,  that  is,  a  contract  under  which 
something  has  to  be  done  by  the  contractor,  either  one  act  or 
recurring  acts,  and  that  he  is  only  disqualified  **  during  the  time 
that  he  shall  execute,  hold,  or  enjoy"  any  such  contract  The 
words  '*  hold  and  enjoy  "  may  have  been  inserted  to  meet  cases 
where  a  contractor  holding  a  contract  did  not  himself  execute  it 
The  words  ^  during  the  time  "  clearly  shew  that  parliament  was 
contemplating  a  contract  which  would  endure  for  some  period  of 
timej  and  that  during  that  period  of  time  something  should  remain 
to  be  done  on  the  part  of  the  contractor  under  that  contract.  The 
4th  and  5th  clauses  also  point  to  contracts  having  some  duration 
in  point  of  time  for  the  performance  of  that  which  the  contractor 
was  to  do  under  them.  I  repeat  that  I  do  not  say  that,  if  there  is 
a  contract  for  a  single  supply  of  goods,  that  contract  is  not  within 
the  act  so  long  as  it  remains  to  be  performed  on  the  part  of  the 
contractor,  he  having  to  supply  the  goods,  and  the  government 
having  a  right  to  find  fault  with  and  reject  them.  But,  when  the 
contract  is  no  longer  executory  on  the  contractor's  part,  and  he  is 
only  a  creditor  of  the  government,  I  do  not  think  he  can  be  said 
to  ^  execute,  hold,  or  enjoy,"  within  the  meaning  of  this  act  of 
parliament  The  consequence  of  holding  otherwise  would  be,  that 
a  man  might  be  disqualified  from  entering  parliament  by  the  mis- 
feazance  of  the  government ;  and  more,  it  would  be  twisting  the 
act  so  as  to  produce  the  very  consequence  it  was  sought  to  avoid, 
viz.  giving  the  government  a  control  over  a  man,  and  leaving  it  to 
their  discretion,  by  paying  him  or  not,  whether  they  would  allow 
VouIV.  2D  2 
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him  to  enter  parliament  or  not  I  think  we  ought  not  to  pat  a 
BoYfflB  construction  upon  the  clause  which  would  lead  to  such  a  conse- 
BmjT.  qiience,  unless  we  are  compelled  by  plain  and  direct  words  bo  to 
do.  On  these  grounds,  therefore,  I  come  to  the  conclusion  that 
Mr.  Birley  was  not  disqualified  by  reason  of  Messrs.  Mackin- 
tosh &  Co.  being  unpaid  at  the  time  of  the  election  for  the  goods 
they  had  previously  supplied. 

With  regard  to  the  goods  sent  to  the  Broadmoor  ABylom, 
although  there  was  the  form  gone  through  of  a  written  order  from 
the  superintendent,  and  an  answer  sent,  the  case  really  comes  to 
no  more  than  if  the  superintendent  of  the  asylum  had  gone  to  the 
shop  of  Mackintosh  &  Co.  and  ordered  three  dozen  of  the  articles 
in  question,  which  were  not  supplied  till  after  the  election.  It 
may  be  that  that  is  a  contract  within  the  terms  of  this  act,  though 
I  have  said  I  do  not  think  it  was  in  the  contemplation  of  those 
who  passed  this  statute  that  such  a  transaction  should  be  deemed  a 
contract  within  the  terms  of  this  enactment.  Howeyer,  assuming 
it  is,  I  am  clearly  of  opinion  that,  where  the  order  is  not  given  by 
some  recognized  government  officer,  so  that  the  £act  of  giving  the 
order  is  itself  notice  that  it  is  an  order  on  behalf  of  the  govern- 
ment, but  where  it  is  consistent  with  the  order  that  it  may  be 
given  on  the  part  of  a  private  person,  and  in  point  of  fact  the  person 
of  whom  the  goods  are  ordered  does  not  know  but  that  that  is  the 
case,  such  last-mentioned  person  is  not  disqualified  by  this  statute; 
for,  I  think  there  must  be  a  contract  with  the  government  by  the 
person  sought  to  be  disqualified,  which  is  known  by  him,  or  ought 
reasonably  to  be  known  by  him,  to  be  a  contract  with  government 
Here,  it  is  found  in  point  of  fact  that  Mr.  Birley  and  his  partners 
did  not  know  that  the  order  was  given  on  the  part  of  the  govern- 
ment ;  and  there  is  every  reason,  upon  the  &cts,  for  doming  to  the 
conclusion  that  the  order  received  was  not  one  which  upon  its  face 
gave  any  notice  to  the  person  receiving  it  that  it  was  an  order  on 
behalf  of  the  government 

I  confess  I  am  very  glad  that,  upon  this  last  contract^  we  are 
able  to  come  to  this  conclusion ;  because  it  would  be  monstrous  to 
hold  that  the  representation  of  one  of  the  largest  cities  in  the 
kingdom  should  depend  upon  the  question  whether  the  candidate 
was  a  partner  in  a  firm  which  had  taken  an  order  for  some  articles 


VOL.  IV.]  EASTEB  TEEM,  XXXTT  VIOT.  319 

of  such  small  value  that  the  contract  was  not  required  by  the        ^^^ 
Statute  of  Frauds  to  be  in  writing.    I  cannot  help  thinking  that  it      Botbe 
would  be  yery  desirable  that  this  act  should  be  reyised,  because  it     bxblbt. 
certainly  appears  to  me  to  be  tMally  inapplicable  to  the  present 
state  of  commerce,  and  that  it  really  provides  a  pit-fall  into  which 
men  who  wish  to  walk  uprightly  and  according  to  law  may  unwit- 
tingly tumble.    I  think  Mr.  Birley  is  entitled  to  keep  his  seat. 

Bbett,  J.  I  am  of  the  same  opinion.  The  questions  are,  what 
is  the  construction  of  the  1st  section  of  22  Geo.  3,  c.  45,  and  how 
is  that  section  to  be  applied  to  the  two  cases  before  the  Court. 
Kowy  as  to  the  construction  of  the  statute,  it  seems  to  me  that  the 
first  thing  to  be  considered  is,  what  is  the  canon  of  construction  to 
be  applied  ?  Is  it  that  which  is  to  be  applied  to  a  highly  penal 
statute,  or  is  it  not?    That  depends,  I  think,  on  the  9th  section. 

In  the  9th  section  there  is  disability  spoken  of  twice  in  the 
some  terms,  and  there  are  two  results  made  to  follow  from  that 
disability.  The  first  part  of  the  section  says,  "thai,  if  any  person 
hereby  disabled  or  declared  to  be  incapable  to  sit  or  vote  in  parlia- 
ment shall  nevertheless  be  returned,"  the  election  shall  be  void. 
And  the  second  part  of  that  section,  using  exactly  the  same  words 
as  to  disability  and  incapacity,  says,  '^  and  if  any  person  disabled 
and  declared  incapable  by  this  act  to  be  elected  shall  after  the  end 
of  this  session  of  parliament  presume  to  sit  or  vote,"  he  shall  be 
subject  to  the  penalty  of  500?.  for  every  day  he  shall  sit  or  vote  in 
the  House.  Inasmuch  as  the  same  words  are  used,  it  seems  to  me 
that  whatever  ore  the  necessary  incidents  in  order  to  make  the 
person  liable  to  the  penalty  of  5002.  ore  also  necessary  incidents  in 
order  to  make  the  election  void.  For  instance,  if  knowledge  is 
necessary  in  order  to  make  the  person  liable  to  the  penalty,  and  is 
a  necessary  incident  for  that  purpose,  it  is  also  a  necessary  incident 
in  order  to  make  the  election  void.  Therefore,  the  whole  section 
and  the  whole  act  are  to  be  construed  as  of  a  highly  penal  character. 
If  that  be  so,  then  the  points  raised  in  this  case  on  the  1st  section 
are, — ^first,  with  whom  is  it  necessary  that  the  disqualifying  con- 
tract should  be  made* 

On  the  one  side  it  is  said  that  it  must  be  made  with  a  person 
who  is  an  agent  of  the  government  capable  of  making  contracts 

2  D2  2 


V. 

-BiBLvr. 


320  GOUBT  OF  COMMON  PLEAS.  [L.B. 

1869  binding  on  the  goTernment^  and  the  payment  for  which  most  be 
Jorn  voted  by  the  parliament  of  Great  Britain.  On  the  other  side  it  is 
contended  that  it  is  sufficient  if  it  is  made  with  an  agent  of  the 
government ;  and  that  it  is  not  necessary  that  the  payment  sbould 
be  out  of  the  public  funds  of  Great  Britain.  I  confess  I  am  in- 
clined to  think  that  the  latter  constraction  is  rights  and  that  the 
Secretary  of  State  for  India  is  such  an  agent  for  the  goremment 
He  is  so  much  an  agent  of  the  government^  that,  in  taking  office, 
he  vacates  his  seat,  and  is  obb'ged  to  go  to  a  new  election.  I 
should  have  thought  that  any  contract  made  with  him  was  within 
.the  statute,  and  that  it  was  immaterial  that  the  money  was  to  be 
paid  out  of  the  revenues  of  India ;  because,  otherwise,  it  would 
seem  to  me  that  the  mischief  pointed  at  in  this  act  might  be  com- 
mitted with  impunity,  and  that  goyemment  might  exercise  verj 
considerable  influence  over  the  independence  of  parliament  by 
means  of  the  revenues  of  India.  But  I  quite  agree  that  it  k  not 
necessary  to  decide  that  point  in  the  present  case. 

The  next  point  is,  whether  it  is  necessary  that,  at  the  time  when 
-the  person  is  elected,  the  contract^  even  supposing  it  is  made  vdih 
.the  government,  should  be  executory.  That  depends  upon  the 
view  to  be  taken  of  this  1st  section.  Now,  the  first  part  of  that 
section  applies  to  any  person  who  shall  **  undertake,  execute,  hold, 
or  enjoy  "  any  contract  therein  mentioned.  To  undertake  a  con- 
tract would  seem  to  be  to  enter  into  it;  the  word  '^ execute"  would 
seem  to  refer  to  the  case  of  a  person  who  takes  on  himself  the 
execution  of  a  contract  not  originally  made  with  him ;  the  word 
''hold"  to  the  case  of  a  possible  transfer  of  a  contract  which  had 
been  made  already  with  some  other  person ;  and  the  word  ''enjoy" 
to  the  case  of  a  person  with  whom  the  contract  was  not  made,  but 
who  as  cestui  que  trust  is  to  enjoy  the  benefit  of  it.  But  then  the 
second  part  of  the  section  says  that  any  such  person  shall  be  in- 
capable of  being  elected  ''during  the  time  he  shall  execute,  hold, 
.  or  enjoy  any  such  contract."  Now,  for  such  person  to  be  executingi 
it  seems  to  me  he  should  be  in  a  position  to  be  called  upon  to 
-execute,  and,  if  so,  the  words  "hold"  and  "enjoy"  would  mean 
hold  or  enjoy  in  the  same  sense,  i.e.  holding  jot  enjoying  a  conix9fA 
which  the  contractor  may  be  called  upon  to  ex^ute,  or  under 
which  there  may  be  something  still  to  be  executed.  ^  I  think  that 
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such  an  interpFetation  may  fairly  be  given,  from  what  appears  in  1869 
the  Ist  section,  by  itself.  But,  when  you  look  at  the  2nd  section,  botm 
and  intei-pret  that  by  the  7th  section,  I  think  the  view  indicated  g J^^^ 
becomes  much  stronger ;  because  the  words  in  the  2nd  section  are 
the  same  as  those  used  in  the  1st,  though  they  are  applied  to  the 
case,  not  of  a  pei-son  entering  into  these  contracts  before  he  is 
elected,  but  after  he  is  elected  and  has  become  a  member  of  parlia- 
ment. The  2nd  section  says  that,  if  any  person,  being  a  member 
of  parliament,  shall  "  enter  into,  accept  of,  agree  for,  undertake,  or 
execute  "  any  such  contract,  or  if  he  shall  after  the  commencement 
of  the  next  session  of  parliament  ^'continue  to  hold,  execute,  or 
enjoy  the  same,"  his  seat  is  to  be  void.  Therefore,  there  are  the 
same  words  as  in  the  1st  section;  and,  if  the  contract  in  the  2nd 
must  be  executory,  it  does  seem  to  me  that  the  contract  con- 
templated by  the  1st  section  must  also  be  an  executory  contract. 
Now,  the  7th  section  deals  with  the  case  of  persons  who,  being  in 
parliament  at  the  time  this  act  was  passed,  were  disabled  by  rea- 
son of  the  words  used  in  the  2nd  section,  and  provides  a  mode  by 
which  such  persons  might  get  discharged  from  the  execution  of 
such  contracts,  and  so  get  rid  of  the  disability.  The  7th  section 
clearly  contemplates  that  the  contract  from  the  disability  under 
which  the  members  could  escape  was  still  an  executory  contract. 
It  seems  to  me,  therefore,  strong  to  shew  that  the  contracts  in 
the  2hd  section  are  contracts  still  executory.  And  the  10th  section 
would  seem  also  to  carry  out  the  same  view.  If  that  be  so,  then, 
for  the  reasons  I  have  already  mentioned,  it  seems  to  me  that 
contracts  tmder  the  first  part  of  this  section  must  also  be  con- 
sidered executory. 

The  next  question  is,  whether,  under  the  first  part  of  the  1st 
section,  the  contract  there  mentioned  must  be  entered  into  with 
knowledge  that  it  is  with  the  government  It  was  argued  that  it 
was  not  necessary  that  there  should  be  such  knowledge,  becauise,  it 
was  said,  there  were  no  words  to  that  efiect  in  the  first  part  of  the 
section,  whereas  the  second  part  of  the  section  is  introduced  by 
the  words  "  knowingly  and  willingly."  But  the  firat  part  of  that 
section  seems  to  me  to  be  pointed  to  the  case  of  entering  into  a 
contract,  and  the  second  part  to  the  case  of  carrying  out  a  contract. 
llr.  Manisty  argued  that  that  second  part  was  intended  to  apply 
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only  to  the  case  where  a  person,  having  entered  into  a  contract, 
RoTBE  &i^d  given  it  up,  should  nevertheless  afterwards  go  on  with  it  again. 
BiBLET  ^^^  considering  how  highly  penal  this  statute  is,  it  seems  to  me 
rather  the  more  favourable  construction  to  say  that  the  first  part 
applies  to  contracts  knowingly  entered  into  with  the  government, 
and  that  the  second  part  applies  to  the  case  where  a  contract  has 
been  entered  into  with  the  government  in  fiwjt,  but  without  the 
knowledge  of  the  contractor,  but  afterwards,  upon  its  coming  to 
his  knowledge  that  the  contract  was  with  the  government^  he 
nevertheless  goes  on  and  insists  upon  executing  it.  If  that  be  so, 
knowledge  is  required  under  the  first  part  of  the  section  just  as 
well  as  under  the  second  part. 

Then  we  come  to  the  facts  of  the  present  case.  In  the  first 
contract  brought  to  the  notice  of  the  Court,  it  must  be  considered 
that  it  was  a  contract  for  the  supply  of  goods  to  be  paid  for  by 
cash  payment.  There  was  no  credit  There  was  power,  indeed, 
under  the  contract,  for  the  government  to  object  to  the  goods  when 
delivered ;  but  before  the  election  the  goods  had  been  supphed, 
and  the  government  had  accepted  them  as  satisfactory,  so  that 
there  was  nothing  to  do  but  to  pay  the  money ;  and,  the  time 
for  payment  having  arrived,  it  would  not  be  necessary  for  the 
creditor  to  sue  upon  the  contract,  but  he  could  sue  as  for  goods  sold 
and  delivered.  It  seems  to  me,  under  these  circumstances,  that 
at  the  time  of  the  election,  the  contract  was  executed,  and  was 
therefore  not  within  the  statute. 

Then,  as  to  the  case  of  the  contract  with  the  Broadmoor  Lunatic 
Asylum,  I  think  the  objection  fails,  because  it  is  distinctly  stated 
in  the  case  that  not  only  Mr.  Birley  did  not  know  there  was  a 
contract  with  an  agent  of  the  government,  but  he  actually  did  not 
know  that  any  contract  had  been  made. 

I  must  say  that,  when  one  considers  the  result  of  a  contrary 
decision,  it  does  seem  almost  impossible  that  the  Court  could  hold 
otherwise  than  it  is  about  to  do ;  because,  with  respect  to  the  con- 
tract in  the  first  case,  if  the  Court  held  differently,  the  government 
when  it  had  been  supplied  with  goods,  and  had  nothing  to  do  hat 
to  perform  the  simple  duty  of  payment,  might  be  able  to  keep  a 
person  out  of  parliament  for  ever,  simply  by  not  paying  him  his 
debt;  and,  with  respect  to  the  contract  in  the  second  case,  as  was 
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pointed  out  by  Mr.  Mellish,  if  the  traveller  of  some  large  firm 
received  an  order  from  a  person  whom  he  did  not  know  w«is  an  EoymT 
Agent  of  the  government*  yet  if  he  was  such  agent,  although  none  b^^ 
of  the  principals  of  that  traveller  knew  at  the  time  of  the  election 
even  that  a  contract  had  been  entered  into,  and  certainly  not  that 
it  had  been  entered  into  with  the  government,  then  any  one  of  the 
principals  who  should  be  elected  to  parliament,  although  he  knew 
nothing  of  the  matter  until  after  he  was  elected,  or  perhaps  until 
after  he  had  sat  in  parliament  for  six  months,  would  find  his 
election  void,  and,  according  to  my  view  of  the  matter,  would  find 
himself  fixed  with  a  penalty  of  500Z.  for  every  day  he  sat  or  voted 
in  parliament  during  those  six  months.  The  injustice  of  such  a 
construction  of  a  penal  act  seems  to  me  fully  to  justify  the  Court 
in  the  interpretation  of  it  to  which  they  have  come. 

I  will  further  say  that  the  view  which  the  Court  now  takes  is 
not  at  all  inconsistent  with  the  decisions  of  the  committees  of  the 
House  of  Commons  in  the  case  of  Sir  Sidney  Waterlow.  and  in  the 
Leominster  Case  (1),  because  in  both  those  cases  there  was  at  the 
time  of  the  election  something  remaining  to  be  done  under  the 
contract  by  the  contractors ;  whereas  here  the  contract  was,  as  it 
appears  to  me,  no  longer  executory. 

Jtidffmeni  for  the  respondenty  wUh  costs. 

Agents  for  petitioners :  Beed^  Phelps^  dk  Sidgwieky/or  Sale  dk  Oo^ 
Manchester. 

Agents  for  respondent :  Milne  d:  Co. 

(1)  Kogers  on  Elections,  lOth  ed.  App.  p.  1. 


May  4. 
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PLYNN  V.  KOBERTSON. 
ArhUratum — Midake — Btference  lack  to  ArhUraior, 

An  action  and  all  matten  in  difference  having  been  referred  to  the  master,  he 
made,  by  mistake,  an  award  in  favour  of  the  defendant.  The  mistake  arose  from 
his  omitting  to  take  account  of  an  advance  by  the  plaintiff  to  the  defendant^  which 
had  been  duly  proved  before  him,  but  which,  at  the  time  of  making  the  award,  he 
overlooked.  The  mistake  was  admitted  by  both  parties,  and  the  master  stated  to 
the  Court  the  circumstances  under  which  it  arose.  On  a  motion  hy  the  plain- 
tiff:— 

EM^  that  the  Court  had  power  to  refer  the  award  back  to  the  master. 

This  was  a  rale  to  refer  back  to  the  master  an  award  that  had 
been  made,  by  him. 

It  appeared  from  the  affidavits  that  the  plaintiff  being  indebtefl 
to  the  defendant  as  her  attorney,  to  the  amount  of  between  70/. 
and  807.,  paid  to  him  607.  on  account.  Subsequently  the  defendant 
being  in  want  of  money,  the  plaintiff  advanced  to  him  50/.  on  hia 
promissory  note.  The  note  having  become  due,  the  plaintiff  sued 
the  defendant  on  it,  and  the  defendant  pleaded  a  set-off,  and  the 
cause  and  all  matters  in  difference  was  referred  to  one  of  the 
masters  by  order  of  a  judge.  The  above  facts  were  duly  proved 
before  the  master,  but  at  the  time  of  making  the  award,  he  forgot 
the  payment  of  60Z.  on  account  and  found  for  the  defendant  The 
defendant,  being  aware  that  it  was  an  error,  sent  the*  next  day  to 
the  plaintiff  and  offered  to  pay  her  407.  This  the  plaintiff  declined, 
and  on  a  subsequent  day  this  rule  was  obtained  on  her  behalf,  the 
master  stating  to  the  Court  that  the  facts  were  as  above  stated. 

Wmis  shewed  cause.  The  Court  cannot  send  back  an  award  to 
the  arbitrator,  except  for  error  on  its  face. 

[BoviLL,  C. J.  I  understand  the  arbitrator  has  made  a  mistake 
in  drawing  up  his  award,  not  that  he  has  come  to  a  wrong  judg- 
ment on  the  case.] 

The  same  may  be  said  of  the  facts  in  Phillips  v.  Evans  (1), 

which  were  precisely  similar  to  those  of  the  present  case.     Theie 

the  earlier  case  of  In  re  EaU  dk  Hinds  (2),  in  which  an  award  had 

been  set  aside  in  consequence  of  an  admitted  error  in  the  nume- 

(1)  12  M.  &  W.  309.  (2)  2  Man.  &  G.  847. 
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rical  calcalations,  was  cited  and  not  followed;  The  next  case  was  i869 
Hidehinson  v.  Shepperton.  (1)  There  the  arbitrator  had  omitted  to  ~~fltkn 
include  an  admitted  sum^  thinking  that  the  parties  had  agreed  on 
it}  and  therefore  withdrawn  it  from  his  consideration,  and  the  Court 
set  aside  the  award ;  but  it  was  on  the  ground  that  the  arbitrator 
bad  not,  in  fact,  decided  on  all  the  matters  submitted  to  him.  It 
is  true  that  Lord  Denman  says  in  that  case  that  tlie  Court  have  a 
discretion  in  the  matter ;  but  the  cases  shew  that  the  Court  will 
only  exercise  that  discretion  when  there  are  other  grounds  for  doing 
80  than  mere  mistake.  In  Eodgkinwn  y.  Fernie  (2),  which  was  a 
decision  of  the  Exchequer  Chamber,  all  these  cstses  were  cited,  and 
the  Court  there  held  that  the  award  of  an  arbitrator  was  binding 
both  in  law  and  fact,  and  the  Court  had  no  power  to  interfere 
except  where  there  had  been  fraud,  or  where  there  was  error  of  law 
appearing  on  the  face  of  the  award.  No  doubt,  in  that  case  the 
error  was  not  admitted,  but  the  principle  of  the  decision  would 
extend  to  a  case  such  as  the  present  The  question  was  recently 
fully  considered  by  the  Irish  courts  in  Oodfrey  t.  Broderick  (3),  where 
Pigott,  C.B.,  in  giving  judgment,  says : — '^  We  must  refuse  this 

motion,  though  there  is  a  clerical  error  in  the  awaitl we 

cannot  depart  from  the  established  rule.  In  Phillips  y.  Evans  (4), 
palpable  injustice  was  done,  but  the  Court  would  not  interfere.  If 
parties  select  the  tribunal  of  arbitration,  they  must  accept  all  its 
consequences.''  The  case  of  Baggalay  y.  Borthwick  (5),  shews 
that  the  Court  will  not  remit  a  matter  back  to  the  master  except 
where  there  is  ground  for  setting  aside  his  certificate. 

Marriott^  in  support  of  the  rule*  The  case  of  In  re  HaU  (k 
Minds  (6),  is  an  authority  for  this  application,  and  the  case  of 
FhiUips  y.  Evans  (4),  is  distinguishable,  for  there  there  was  no 
affidayit  of  the  arbitrator,  while  here  the  master  has  stated  to  the 
Court  the  facts  of  the  case,  which  is  equiyalent  to  an  affidavit  by  an 
arlatrator.    [He  was  stopped  by  the  Court.] 

SoYiLL,  C.J.  In  this  case  it  is  admitted  by  both  parties  that 
there  has  been  a  mistake  in  the  award.    The  defendant^  in  fiact^ 

(1)  13  Q.  B.  955.  (4)  12  M.  &  W.  309. 

(2)  3  C.  B.  (N.  S.)*189.  (5)  10  0.  B.  (N.S.)  61. 

(3)  14  Ir.  0.  L..Bep.  (App.)  xzxiii.,        .  (6)  2  Man.  &  G.  847. 
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1869        has  since  offered  to  pay  401,  and  the  master  has  stated  to  os  h<m 
Fltnk      the  error  arose,  and  in  the  words  of  Tindal,  C.J.,  in  In  re  Hall  d 
BoBunoK.  -H^w^  (1),  **  it  would  really  bring  the  administration  of  jostice  in 
this  particular  instance  into  scandal  and  contempt  if  a  remedy 
were  wanting,  or,  if  existing,  were  not  applied."    In  that  case 
the  award  was  set  aside  on  the  ground  that  the  fads  shewed  what 
amounted  to  misconduct  on  the  part  of  the  arbitrator ;  but  in 
Hutchinson  v.  ShepperUm  (2),  Lord  Denman  said,  in  delivering  the 
judgment  of  the  Court,  after  taking  time  to  consider :  "  Their  (the 
defendants)  learned  counsel  relied  upon  some  strong  ezpressioDS 
used  by  my  Brother  Parke  in  Phillips  v.  Evans  (3),  which  seem  to 
indicate  that  no  mistake  of  an  arbitrator  can  ever  be  a  sufficient 
ground  for  setting  aside  an  award.     Though  fully  sensible  of  the 
propriety  of  observing  the  greatest  caution  with  regard  to  this 
subject  to  avoid  inquiries  which  would  unravel  bygone  transac- 
tions, and  keep  alive  the  litigation  which  the  parties  had  hoped  to 
terminate  by  reference,  we  cannot  think  the  rule  universal  and 
subject  to  no  exception.    It  is  at  most  one  for  guiding  our  discre- 
tion, which  cannot  be  so  absolutely  fettered  and  rendered  powe^ 
less.    If  awards  are  allowed  to  be  questioned  under  any  drcom- 
stances,  it  may  be  difficult  to  draw  a  line,  but  a  line  must  be 
drawn  somewhere,  and  this  case  will  certainly  not  be  found  to  fall 
within  it  wherever  drawn.    If  the  Court  might  with  propriety  have 
refused  that  application  in  the  first  instance,  yet  the  rule  having 
been  granted  on  affidavits  clearly  setting  forth  without  contradic- 
tion a  case  of  gross  injustice  which  the  Court  has  power  to  remedj; 
we  ought  not  to  sanction  that  injustice."    It  seems  to  me  that 
judgment  lays  down  the  correct  rule,  and  that  the  Court  has  a 
discretion  to  send  back  an  award    to  the  arbitrator  where  the 
mistake  is  clear,  and  especially  if  it  is  admitted  by  the  arbitrator 
*    as  it  is  here ;  indeed,  in  such  a  case  the  Court  are  bound  to  do  bo. 
A  similar  question  came  before  the  present  Lord  Chancellor  in 
MiUs  V.  Master  J  Wardens,  and  Society  of  the  Mystery  ofBowyers{i)i 
and  he  there  held  that  he  was  bound  to  send  back  the  award,  the 
mistake  being  admitted  by  the  arbitrator,  and  I  think  we  are  also 
bound  to  refer  this  matter  back  to  the  master. 

(1)  2  Man.  &  G.  at  p.  862.  (3)  12  M..&  W.  309, 312. 

(2)  13  Q.  B.  956, 968.  (4)  3  K.  &  J.  66. 
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Montague  Smith,  J.    I  am  of  the  same  opinion.    I  do  not       1869 
^sli  to  shake  the  general  rule  that  courts  will  not  review  the      Flynn 
judgment  of  an  arbitrator  either  in  fact  or  law :  but  I  think  this    robJ^qw. 
rule  should  be  made  absolute,  not  on  the  ground  that  the  master's 
judgment  was  erroneous,  but  because  there  was  a  mistake  in  the 
conduct  of  the  reference  on  his  part  which  has  prevented  his 
giving  expression  to  his  judgment  on  the  matter,  and  led  to  an 
error  which  is  clearly  proved,  and  is  admitted  by  both  parties.    In 
such  a  case  I  think  the  Court  can  send  an  award  back  to  the  arbi- 
trator to  be  corrected.    The  consequences,  otherwise,  would  be  so 
inequitable  that  it  is  impossible  that  the  Court  could  act  upon  a 
rule  to  the  contrary,  even  if  it  was  laid  down  in  the  authorities, 
but  I  think,  on  being  looked  at  closely,  they  bear  out  our  conclu- 
sion in  this  matter. 

Brett,  J.  It  is  admitted  in  this  case  that  the  arbitrator  has 
made  a  mistake  as  to  the  facts  before  him,  and  I  think  Mills  y. 
Hosier,  Warden,  (^nd  Society  of  the  Mystery  ofBowyers  (1),  is  an 
authority  that,  under  such  circumstances,  we  can  send  the  award 
back  to  be  corrected.  I  think  it  may  figdrly  be  said  that  the  arbi- 
trator has  not  applied  his  mind  to  the  facts  before  him,  and  so  not 
really  adjudicated  on  them,  and  the  c£tse  then  falls  within  the 
decision  of  Hutchinson  v.  Shepperton  (2),  and  all  that  Lord  Den- 
man  says  applies,  and  WhUmore  v.  Smith  (3)  seems  to  be  an  autho- 
rity to  the  same  eflFect    I  think,  therefore,  the  rule  should  be 

made  absolute. 

Bute  absolute. 

Attorneys  for  plaintiff:  Roscoe  dk  HincJcs. 
Attorney  for  defendant :  C.  Robertson. 

(1) .  3  K.  &  J,  66.  (2)  13  Q.  B.  955. 

(3)  7  H.  &  N.  509 ;  31  L.  J.  (Ex.)  107. 
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1869  JACOBS  V.  SEWARD. 

May  6.   ^  Tenants  in  common — Treipass—Hight  to  Crops^Landlord  and  TenGnU 

Oue  tenant  in  oommon  cannot  maintain  trespass  against  another  tenant  in  com- 
mon for  cutting  in  due  season  and  carrying  away  the  whole  produce  of  the 
common  property,  a  crop  of  hay. 

Declaration:  1st  count,  that  defendant  broke  and  entered 
land  of  the  plaintiff,  and  ousted  the  plaintiff  from  possession,  and 
cut  and  removed  the  plaintiff's  crop  of  grass  then  growing  on  the 
land,  and  converted  it  to  his  own  use.  2nd  count,  trover  for  gras 
and  hay. 

Pleas :  1.  To  the  whole  declaration,  not  guilty.  2.  To  the  fist 
count,  not  possessed.  3.  To  the  same,  that  the  land  was  the  soil 
and  freehold  of  G.  M.  Senior,  and  that  defendant,  as  her  6er?ant 
and  by  her  command,  broke  and  entered,  &c.  4.  To  the  same, 
that  G.  M.  Senior,  being  seised  in  fee,  demised  to  defendant, 
and  defendant  during  the  term  in  his  own  right  committed  the 
alleged  trespasses.  5.  To  tlie  second  count,  not  possessed,  hs^^ 
thereon. 

At  the  trial,  before  Brett,  J.,  at  the  sittings  for  Middlesex  after 
last  Michaelmas  Term,  it  appeared  that  the  land  in  qaestion, 
which  was  pasture,  was  the  property  of  two  ladies.  Miss  Lawrence 
and  Miss  G.  M.  Senior,  as  tenants  in  common.  The  plaintiff^  who 
had  occupied  the  land  for  many  years  under  a  former  corner,  re- 
ceived a  notice  to  quit  from  the  two  tenants  in  commoD,  which 
expired  at  Michaelmas,  1867,  but  the  agent  of  Miss  Lawrence,  with- 
out communication  with  Miss  Senior  or  her  agents  then  re-let  the  W 
to  the  plaintiff  at  an  increased  rent,  and  the  plaintiff  continued  m 
possession,,  and  in  due  course  prepared  the  land  for  hay.  In  Harcn^ 
1868,  the  agent  of  Miss  Senior,  in  ignorance  that  the  land  had  been 
re-let  to  the  plaintiff,  let  it  to  the  defendant,  and  he,  without  th^ 
knowledge  of  the  plaintiff,  as  soon  as  the  hay  was  ripe,  entered  and 
cut  and  carried  the  whole  crop  away.  Upon  these  facts,  the  de- 
fendant's  counsel  claimed  a  nonsuit ;  but  upon  the  plaintiffs  counsel 
citing  the   case  of  Benington  v.  Seninffton  (1)  from  Boscoe  on 

(1)  Cro.  Eliz.  157. 


VOL.  IV.]  EASTEB  TBBM,  XXXn  TIOT.  329 

£ridence,  11th  ed.  p.  567  (1)^  to  shew  that  the  action  was  main-        1869 
tainable,  the  learned  judge  refused  to  nonsuit;  and  a  verdict  was      Jacobs 
entered  for  the  plaintiff  for  the  value  of  the  crop,  leave  being     svwIxd. 
reserved  to  the  defendant  to  move  to  enter  a  nonsuit^  or  to  reduce 
the  damages. 

Buluoer,  Q.O.,  having  obtained  a  rule  nisi  accordingly, 
OMans  shewed  cause.  It  must  be  admitted  that  the  case  relied 
on  at  the  trial  is  wrongly  quoted  in  Boscoe  on  Evidence,  and  is 
against  the  plaintiff,  but  the  plaintiff  is,  at  any  rate,  entitled  to  re- 
cover half  the  value  of  the  hay.  If  the  action  ought  to  have  been 
brought  in  any  other  form,  as  for  an  account,  the  Court  will  amend 
the  pleadings,  so  as  to  do  justice  between  the  parties. 

BvlweVy  Q.O.,  and  LumJey  Smithy  in  support  of  the  rule,  were  not 
called  on. 

WiLLES,  J.  The  plaintiff  and  defendant  were  tenants  in  com- 
xnon,  one  ujider  a  demise  from  Miss  Lawrence,  and  the  other  under 
a  demise  from  Miss  Senior.  It  appears  that  all  the  defendant  did 
was  to  take,  in  the  ordinary  course,  the  profits  of  the  land ;  but  for 
that  no  action  of  wrong  can  be  brought ;  for  if  such  an  action  could 
be  maintained,  the  result  would  be  that  if  two  persons  were  tenants 
in  common  of  two  fields,  and  each  took  the  whole  profits  of  one, 
they  would  each  have  a  right  of  action  against  the  other  for  tres- 
pass in  taking  the  whole  profits  of  one  field.  It  is  laid  down, 
sometimes  on  the  ground  of  public  policy,  and  sometimes  as  ex 
necessitate  rei,  that  the  only  remedy  of  a  tenant  in  common  who 
has  not  had  his  share  of  the  profits  of  the  common  property,  is  by 
an  action  for  account  But  such  a  proceeding  is  so  distinct  from 
the  present  action  that  no  amendment  would  do  justice  between 
the  parties,  and  the  rule  therefore  must  be  absolute  to  enter  a 
nonsuit 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  law  is 
perfectly  clear  that  one  tenant  in  common  cannot  be  treated  as  a 
wrongdoer  by  another,  except  for  some  act  which  amounts  to  an 

(1)  Beningion  ▼.  BeninffUm^  really     as   deciding   that   the   plaintiff  was 
decided  that  the  defendant  was  entitled     entitled  to  judgment, 
to  judgment.    In  Boscoe^  it  is  quoted 
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1869  ouster  of  his  oo-tenant  or  to  a  destruction  of  the  common  propeity. 
Jaoo  In  Martyn  y.  KnowUyz  (1),  it  was  held  that  a  tenant  in  comnua 
Sewabd.  might  cut  down  trees  which  were  fit  for  cutting,  and  no  action  i 
tort  would  lie,  and  a  fortiori  an  action  will  not  lie  for  takmg  a  crop 
of  grass.  I  think  we  cannot  either  allow  a  verdict  to  he  entered 
for  one  half  the  yalue  of  the  hay,  for  the  reason  that  the  plaintif 
has  no  cause  of  action  on  account  of  the  defendant's  conduct;  acd 
we  cannot  tell  what  would  be  due  from  one  to  the  other  on  taking 
accounts  between  them. 

Bbett,  J.  The  whole  damages  were  given  by  the  jury  for  tie 
defendant's  entrance  on  the  land  after  he  had  become  tenant  ia 
common  of  it  by  the  demise  from  Miss  Senior,  and  for  cutting  and 
carrying  away  grass  which  was  grown  on  the  land  after  he  became 
tenant.  The  plaintiff  therefore  cannot  treat  him  as  a  wrongdoer, 
and  I  ought  to  have  nonsuited  the  plaintiff,  as  I  should  bare  doo^ 
but  for  the  incorrect  report  of  the  case  oi  BeningtcnynBtmf 
ton  (2),  which  was  shewn  to  me  in  Boscoe  on  Evidence. 

Bute  dhsolvie  to  enter  a  nonsutL 

Attorney  for  plaintiff:  T.  Eeydon. 
Attorney  for  defendant :  H.  H  Lawrenee. 


May  8.  BUTTON  v.  THOMPSON. 

Shippinff—Oonsiructian  of  Ship's  ArtieU$^Wage$  ;  Forfeiture /cr  Miicondtifi 
during  the  Voyago-^Merehant  Shipping  Aet^  1854  (17  &  18  Vkl.  c  lOi} 

The  pkmtiff  Bhipped  on  board  the  defendant's  yeasel,  as  mate,  at  vag0  ^ 
5L  10s,  per  caleDdar  month,  under  articles  in  the  form  sanctioned  by  the  Boini<« 
Trade  in  pursuance  of  the  Merchant  Shipping  Act,  1854,  for  a  voyage  irm 
Shields  to  Alexandria^  and,  if  required,  to  any  port  or  ports  in  the  Meditenise>^ 
Black  Sea,  Danube,  &c.,  and  home  to  the  ship's  final  port  of  discharge  in  ^ 
United  Kingdom  or  continent  of  Europe ;  the  yoyage  not  expected  to  c^^ 
twelye  months.  During  the  yoyage  out  there  was  eyidence  that  the  pisiotiif  1^ 
been  guilty  of  drunkenness  and  yident  and  insubordinate  conduct ;  ud,  M^ 
shore  at  Sulina,  a  port  in  the  Danube,  he  was  left  behind,  and  the  yessel  came 
home  without  him. 

In  an  action  for  wages  for  the  time  the  plaintiff  actually  senred  oa  boini*  t^ 

(1)  8  T.  B.  146.  (2)  Ci».  Eli«.  167. 
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jury  found  that  he  had  been  guilty  of  drankenness  and  abusive  language  subyer-         18€9 

sive  of  discipline,  and  that  he  was  not  left  behind  by  the  wilful  misconduct  or — " 

negligence  of  the  captain,  but  through  his  own  negligence  and  misconduct.    They,      -^^^^^ 
however,  negatived  desertion : —  Tnoicnov. 

ffeldy  by  Byles  and  Montague  Smith,  JJ.,  that,  notwithstanding  this  finding  of 
the  jury,  the  plaintiff  was  entitled  to  recover  wages  up  to  the  time  of  his  being 
left  behind  at  Sulina, — the  contract  being  for  a  succession  of  voyages  of  indefinite 
duration,  though  ''  not  expected  to  exceed  twelve  months,"  and  the  wages  being 
Tested  and  a  debt  at  the  end  of  each  month  of  service,  subject,  it  might  be,  to 
forfeiture  in  an  event  which  bad  not  happened,  though  perhaps  not  recoverable 
until  the  expiration  of  the  period  of  service  stipulated  for. 

Heldy  by  Brett,  J.,  that  the  consideration  for  the  stipulated  wages  was  the 
mate*s  services  for  the  whole  voyage  out  and  home ;  and  that,  having  by  his 
own  misconduct  made  it  impossible  that  such  services  should  be  rendered,  he  had 
forfeited  his  claim  to  any  part  of  the  stipulated  wages. 

The  first  count  of  the  declaration  was  for  wages  dne  to  the 
plaintiff  as  a  seaman  on  board  a  vessel  of  the  defendant  called  the 
Sea  Shimmer.  The  second  was  for  alleged  breach  of  the  ship's 
articles. 

Pleas,  to  the  first  count:  1.  Never  indebted,  2.  Payment. 
3.  Set-off.  4.  That  it  was  agreed  by  and  between  the  defendant 
and  the  plaintiff,  that,  in  consideration  that  the  plaintiff  would 
serve  the  defendant  on  board  his  ship  as  a  seaman  and  mate,  and 
as  such  seaman  and  mate  would  continue  on  board  his  said  ship  to 
serve  him  on  and  during  a  voyage  from  Shields  to  Alexandria,  and 
to  ports  in  the  Mediterranean,  Black  Sea,  Danube,  and  elsewhere 
as  in  the  agreement  was  contained,  and  home  to  her  final  port  of 
discharge  in  the  United  Kingdom  or  the  continent  of  Europe,  the 
defendant  would  pay  the  plaintiff  wages  as  in  the  agreement  was 
contained,  which  wages  were  the  moneys  alleged  to  be  payable  to 
the  plaintiff  and  sued  for  in  the  first  count;  and  the  defendant 
received  the  plaintiff  into  his  employment,  to  serve  the  defend- 
ant as  such  seaman  and  mate  on  board  his  ship  for  and  during  the 
voyage  until  the  ship  should  arrive  at  her  final  port  of  discharge 
as  aforesaid ;  but  the  plaintiff  did  not  continue  to  serve  the  defend** 
ant  on  board  his  ship,  and  did  during  and  in  the  course  of  the 
voyage,  and  before  the  termination  thereof,  to  wit,  at  Sulina,  which 
was  not  the  final  port  of  the  ship's  discharge,  without  the  permis- 
sion and  against  the  will  of  the  defendant,  quit>  abandon,  and 
desert  the  ship  and  the  defendant's  service  on  board  thereof,  with 
intent  not  to  return  to  the  same,  and  never  afterwards  did  re 
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turn  to  the  ship  and  the  service  of  the  defendant  on  boaid  the 
BcTTox     same. 

TBomcnr        ^*  '^^^  ^^  ^'^^^  agreed  by  and  between  the  defendant  and  tbe 
plaintiff,  that»  in  consideration  that  the  plaintiff  wonld  serre  the 
defendant  on  board   his    ship  as  a  seaman   and  mate  <m  and 
daring  a  voyage  from  Shields  to  Alexandria^  and  to  ports  in  the 
Mediterranean,  Black  Sea,  Danube,  and  elsewhere  as  in  the  agree- 
ment was  contained,  and  home  to  her  final  port  of  discharge  in  the 
United  Kingdom  or  the  continent  of  Eorope,  and  wonld  continae 
to  serve  him  as  such  seaman  and  mate  on  board  the  ship  nnti] 
the  termination  of  the  voyage  at  the  ship's  final  port  of  dischaige 
as  aforesaid,  and  would,  as  snch  seaman  and  mate,  daring  all 
the  time  of  the  voyage,  conduct  himself  in  an  orderly,  fiuthfiil, 
honesty  and  sober  manner  in  all  his  duties  as  such  seaman  asd 
mate,  and  be  at  all  times  diligent  in  his  duties  as  aforesaid,  and 
be  obedient,  as  such  seaman  and  mate,  to  the  lawful  commands  of 
the  master  of  the    ship,  the  defendant  would  pay  the  plaintiff 
wages  as  in  the  agreement  was  contained,  which  wages  were  the 
moneys  alleged  to  be  payable  to  the  plaintiff  and  sued  for  in  the 
first  count;   and  the  defendant  received  the  plaintiff  into  his 
employment  to  serve  the  defendant  as  such  seaman  and  mate  on 
board  his  ship  for  and  during  the  voyage  until  the  ship  should 
arrive  at  her  final  port  of  discharge  as  aforesaid ;  but  the  plaintiff 
did  not  continue  to  serve  the  defendant  on  board  the  ship  until 
her  arrival  at  her  final  port  of  dischai^  as  aforesaid,  and  did  not 
conduct  himself  in  an  orderly,  faithful,  honest,  and  sober  manner 
in  all  his  duties  as  such  seaman  and  mate  as  aforesaid,  nor  was 
diligent  in  his  duties  as  such  seaman  and  mate,  nor  was  obedient* 
as  such  seaman  and  mate,  to  the  lawful  conunands  of  the  master 
as  aforesaid,  and  did  habitually  while  on  board  the  said  ship  coise 
and  swear  and  use  profane,  foul,  and  abonkinable  language  in  the 
hearing  of  the  master  and  crew  of  the  ship,  and  did  use  such 
language  as  aforesaid  to  the  master  of  the  ship  in  the  hearing 
of  the  crew,  and  was  insolent  and  insubordinate  while  on  board 
the  ship,  answering  the  master  with  insolence  and  threats  in  the 
presence  of  the  crew,  and  thereby  endangering  the  order  and  sob- 
ordination  of  the  crew  and  the  safety  of  the  ship,  both  at  sea  and 
while  in  port»  and  did  disobey  .the  lawful  commands  of  the  jnaster, 
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and  did  quit  the  vessel  whilst  in  a  foreign  port,  without  leave  of  1869 
the  defendant  or  the  master,  at  a  time  when  he  knew  the  master  Burnnr 
was  absent  from  the  ship  on  shore,  and  left  the  ship  and  crew  for  TH^^^g^^, 
a  long  time  without  any  one  in  command  of  the  same,  and  did 
frequently  quit  the  ship  and  go  on  shore  without  leave  and  against 
the  will  of  the  defendant  or  the  master,  and  for  the  purpose  of  get- 
ting intoxicating  liquors,  and,  when  permitted  to  go  on  shore,  did 
frequently  remain  on  shore  and  continue  absent  from  the  ship  a 
long  time  after  the  period  fixed  for  his  return,  and  was  habitually 
intoxicated  while  on  board  the  ship,  and  during  the  times  when  he 
was  required  and  lawfully  ought  to  be  on  duty,  and  did  in  the 
course  of  the  voyage,  and  before  the  termination  thereof,  to  wit»  at 
Sulina,  the  same  not  being  the  port  of  the  ship's  final  discharge, 
quit,  abandon,  and  desert,  as  in  the  fourth  plea  was  alleged,  the 
ship,  and  the  defendant's  service  on  board  the  same,  with  intent 
not  to  return,  and  did  not  afterwards  return  to  the  ship  and  service. 

6.  Bepeating  the  averments  contained  in  the  fifth  plea, — ^that 
the  agreement  was  made  under  and  by  virtue  of  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  and  that  the  provisions 
of  the  same  applied  to  the  agreement  and  to  the  breaches  of  the 
same  committed  by  the  plaintiff,  as  in  the  fifth  plea  were  particu- 
larly set  forth,  and  in  this  plea  were  repeated. 

To  the  second  count  there  was  a  plea  of  not  guilty,  and  two 
special  pleas.    Issue. 

At  the  trial  before  Hannen,  J.,  at  the  last  Liverpool  summer 
assizes,  it  appeared  that  the  plaintiff  was  engaged  to  serve  as  mate 
on  board  the  defendant's  vessel  the  Sea  Skimmer,  ABniish  foreign- 
going  ship,  under  articles  in  the  form  sanctioned  by  the  Board  of 
Trade  for  foreign-going  vessels,  in  pursuance  of  the  Merchant  Ship- 
ping Act,  1854,  17  &  18  Vict  c.  104.  Tlie  articles  stated  that 
**  The  several  persons  whose  names  are  hereto  subscribed,  and  whose 
descriptions  are  contained  below,  and  of  whom  sixteen  are  engaged 
as  sailors,  hereby  agree  to  serve  on  board  the  said  ship  in  the  several 
capacities  expressed  against  their  respective  names,  on  a  voyage 
from  Shields  to  Alexandria,  and,  if  required,  to  any  port  or  ports  in 
the  Mediterranean,  Black  Sea,  Danube,  Sea  of  Azoff,  France,  Spain, 
Portugal,  South  or  Central  America,  West  Indies,  United  States, 
British  North  America,  or  Baltic,  and  home  to  her  final  port  of 
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1869  discharge  in  the  United  Kingdom  or  continent  of  Europe.  Liberty 
BiTTTON  to  call  for  orders.  Voyage  not  expected  to  exceed  twelve  mouths. 
Thcwpson  ^^^  *^®  ^*^  ^^^  agree  to  conduct  themselves  in  an  orderly, 
faithful,  honest,  and  sober  manner,  and  to  be  at  all  times  diligent 
in  their  respective  duties,  and  to  be  obedient  to  the  lawful  com- 
mands of  the  said  master,  or  of  any  person  who  shall  lawfully  sao- 
ceed  him,  and  of  their  superior  ofBcers,  in  everything  relating  to 
the  said  ship  and  the  stores  and  cargo  thereof,  whether  on  board, 
in  boats,  or  on  shore ;  in  consideration  of  which  services  to  be  duly 
performed,  the  said  master  hereby  agrees  to  pay  to  the  said  crew 
as  wages  the  sums  against  their  names  respectively  expressed,  and 
to  supply  them  with  provisions  according  to  the  annexed  scale,'*  &c 

In  the  column  of  the  schedule  headed  ^'  Amount  of  wages  per 
calendar  month,  share,  or  voyage,"  the  plaintiffs  wages  were  in- 
serted as  being  51. 10&,  the  words  *'  share  or  voyage  "  in  the  printed 
form  being  struck  out ;  and  in  the  column  headed  '*  Amount  of 
monthly  allotment,"  was  inserted  21. 15s. 

The  Sea  Skimmer  sailed  from  Shields  on  the  6th  of  January, 
1866,  and  proceeded  to  Alexandria,  and  thence  to  Snlina.  There 
was  evidence  that  whilst  the  ship  was  at  Sulina  the  plaintiff  was 
guilty  of  drunkenness  and  of  using  violent  and  abusive  langoage 
to  the  captain  and  crew ;  and  it  appeared  that>  on  the  day  the 
vessel  sailed  from  Sulina,  the  plaintiff  was  ashore,  and  that^  though 
he  arrived  on  the  quay,  with  intent  to  get  on  board,  after  the  vessel 
had  sailed  and  when  she  was  still  in  sight,  and  though  he  followed 
her  to  Constantinople,  he  was  unable  to  overtake  her,  and  sbe 
came  to  England  without  him,  and  there  discharged  her  home- 
ward cargo. 

On  the  part  of  the  defendant  it  was  contended  that  the  contract 
was.an  entire  contract  for  the  voyage,  that  the  plaintiff's  absence 
from  the  ship  at  Sulina  amounted  to  desertion,  and  that  for  any 
misconduct  during  any  part  of  the  voyage  the  plaintiff  forfeited 
all  that  would  otherwise  have  become  due  to  him  for  wages.  For 
the  plaintiff  it  was  insisted  that  the  wages  were  earned  month  by 
month,  though  possibly  no  action  could  be  maintained  for  them 
until  after  the  expiration  of  the  voyage. 

In  answer  to  questions  put  to  them  by  the  learned  judge,  the 
jury  found  ^that  the  plaintiff  had  been  guilty  of  drunkenness  asd 
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abusive  language  subvertive  of  discipline,  and  that  he  was  not  left       1869 
behind  at  Sulina  by  the  wilful  misconduct  or  negligence  of  the      Button 
captain,  but  through  his  own  negligence  and  misconduct.     They    thomfson. 
however  declined  to  find  that  the  plaintiiBT  had  been  guilty  of 
desertion.   • 

The  learned  judge  directed  a  verdict  to.be  entered  for  the  de- 
fendant on  the  second  count,  and  for  the  plaintiff  on  the  first  count, 
damages  13^  la.,  being  the  balance  of  wages  due  to  him  to  the 
time  of  the  sailing  of  the  ship  from  Sulina,  less  the  allotment- 
money  which  had  been  paid  to  the  plaintiff's  wife ;  and  he  reserved 
leave  to  the  defendant  to  move  to  enter  a  verdict  for  him  on  the 
£rst  count,  or  a  nonsuit. 

Manisty^  Q.C.,  in  Michaelmas  Term  last  obtained  a  rule  nisi. 

Quain,  Q,C,,  and  Crompton,  shewed  cause.  The  material  pleas 
are,  not  guilty,  and  the  fourth  plea  to  the  common  count,  which  is 
in  substance  a  plea  of  desertion,  and  is  framed  to  raise  the  question 
in  Chitter  v.  Powell.  (1)  That  case,  however,  has  no  application 
here,  because  the  contract  was  to  pay  the  seaman  (as  second  mate) 
50  guineas  for  the  run  from  Jamaica  to  Liverpool ;  whereas  here 
the  contract  is  to  pay  wages^  51.  10s.  per  calendar  month.  By 
the  express  terms  of  the  ship's  articles,  therefore,  the  wages  are 
earned  and  due  at  the  end  of  each  month ;  though  it  may  be  that 
he  could  not  sue  for  them  until  the  end  of  the  voyage,  and  in 
the  Courts  in  this  country  only.  This  seems  to  be  the  general 
effect  of  the  provisions  iu  17  &  18  Vict  c.  104^  ss,  181 — 191.  And 
there  can  be  no  forfeiture  of  wages  already  earned,  except  for 
desertion,  s.  243 ;  and  this  the  jury  have  negatived.  At  common 
law,  where  the  seaman  died  on  the  voyage,  and  the  terms  of  the 
<;ontract  did  not  preclude  a  claim  for  wages,  his  representatives 
were  entitled  to  whatever  had  been  actually  earned;  that  is  to 
say,  where  the  wages  were  not  payable  de  die  in  diem,  to  wages 
up  to  the  last  period  of  payment  before  the  death :  Maude  &  P. 
3rd  ed.  p.  169.  And  s.  194  of  the  statute  adopts  that  law.  In 
Taylor  v.  Laird  (2),  where  the  plaintiff  was  engaged  to  command 
a  vessel  on  an  exploring  and  trading  voyage  up  the  river  Niger 

(1)  6  T.  R.  320;  2  Smith's  L.  C.  1. 
(2)  1  H.  &  N.  266 ;  25  L.  J.  (Ex.)  829.      ^ 
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1869  and  its  tributaries,  at  a  fixed  pay  of  502.  per  month  and  20  per 
BuTTQsr  cent,  on  the  net  proceeds  of  the  goods  obtained,  it  was  held  that 
vjig^j^^jf  this  was  not  an  entire  contract  for  the  whole  yoyage,  but  a  contract 
which  gave  a  canse  of  action  for  the  salary  as  each  month  arose, 
and  which,  when  once  vested,  was  not  subject  to  be  lost  or  dirested 
by  the  plaintiff's  desertion  or  abandonment  of  the  contract  That 
was  an  infinitely  stronger  case  than  the  present 

[Bbett,  J.  There  was  no  voyage  described  there ;  and  the  onlj 
measure  of  the  plaintiff's  service  was  monthly.  Heie,  the  voyage 
is  out  to  the  places  named  and  home  to  a  port  of  final  dis- 
charge.] 

Stubbs  V.  EdyweU  BaUway  Company  (1)  is  also  an  authority  to 
shew  that  a  right  to  a  periodical  payment  once  vested,  is  not  de- 
stroyed by  death.  In  Maude  &  P.  3rd  ed.  p.  166,  speaking  of  the 
ancient  rule  that  ^'freight  is  the  mother  of  wages,"  it  is  said :  *' In 
earlier  times  the  Courts  of  common  law  and  the  Courts  of  Admi- 
ralty differed  in  the  effect  which  they  attributed  to  this  rule.  The 
Court  of  Admiralty  upheld  so  strongly  the  right  of  the  seamen  io 
claim  wages  if  freight  was  earned,  that  all  stipulations  by  wb'cb 
seamen  consented  to  forego  their  claim  to  wages,  although  freight 
might  be  earned  on  part  of  the  voyage,  if  the  ship  did  not  return 
.to  her  port  of  discharge,  were  in  that  Court  held  to  be  invalid; 
whilst,  on  the  other  hand,  the  Courts  of  law  gave  effect  to  con- 
tracts of  this  description,  acting  upon  the  ordinary  rule  that  the 
parties  were  bound  by  their  express  bargain,  without  reference  to 
its  improvidence  or  hardship.  (2)  This  question  is  now,  howerer, 
settled  by  the  legislature ;  and  all  contracts  by  which  any  seaman 
consents  to  forego  any  claim  to  wages  in  the  case  of  the  loss  of  the 
ship  are  wholly  void :  17  &  18  Vict.  c.  104,  s.  182.  It  is  not,  how- 
ever, to  be  supposed  that  all  contracts  under  which  the  wages  may 
not  become  payable,  although  freight  may  have  been  earned,  &re 
invalid ;  for,  except  where  the  legislature  has  interfered,  such  con- 
tracts  are  binding :  and  where  by  the  terms  of  the  agreement  the 
payment  of  wages  is  made  to  depend  upon  the  performance  of  the 
service  until  the  completion  of  the  voyage,  or  upon  the  arrival  of 

(1)  Law  Rep.  2  Ex.  311.'  Jesae  v.  JRoy,  1  C.  M.  &  R  316;  snd 

(2)  Citing  Ajpplehy  v.  Ihds,  8  Eastt     the  American  cases  cited  in  the  note  to 
800 ;  The  JtUiana,  2  Dods,  504,  510 ;     the  last-mentioned  case. 
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the  ship  at  a  particular  port  of  discharge,  the  contract  is  entire, 

and,  if  the  seaman  dies  during  the  voyage,  or  the  ship  is  lost  before      buttoh^ 

her  arrival  at  the  port  in  question,  no  wages  can  be  claimed  in    rpnojiwoBr 

respect  of  the  services  actually  performed."    The  consideration  for 

the  defendant's  promise  here  is,  the  undertaking  to  perform  the 

T^hole  voyage,  not  the  actual  performance. 

The  next  question  is,  whether  the  wages,  if  earned,  were  forfeited 
by  subsequent  misconduct  not  amounting  to  desertion. 

[Btles,  J.    We  wish  to  hear  Mr.  Manisty  on  the  other  point  first.] 
Manidy^  Q.C.,  and  McuilaMin,  in  support  of  the  rule.    The 
first  question  depends  upon  the  construction  of  the  contract,  regard 
being  had  to  the  general  scope  and  object  of  the  Merchant  Shipping 
Act,  1854.    This  is  an  entire  contract  for  the  voyage,  wages  to  be 
paid  at  the  rate  of  57.  lOs.  per  month  at  the  end  of  the  voyage, 
subject  to  the  payment  of  27. 15».  monthly  to  the  mate's  wife  under 
the  allotment-note.    The  payment  is  regulated  by  ss.  170 — 175  of 
the  act.    The  decision  in  Taylor  v.  Laird  (1)  proceeded  on  the 
ground  that  the  stipulated  sum  was  a  fixed  pay  earned  month  by 
montlu    In  Abbot  on  Shipping,  11th  ed.  498,  it  is  said:  ''The 
wages  of  seamen,  whether  hired  by  the  month  or  for  the  voyage, 
are  sometimes  lost  without  any  fault  on  their  part,  and  sometimes 
forfeited  by  their  misconduct ....  In  order  to  stimulate  the  zeal 
and  attention  of  this  class  of  persons,  who  are  often  engaged  in 
very  perilous  services,  the  policy  of  all  maritime  states  has  made 
the  payment  of  their  wages  to  depend  generally  on  the  success- 
ful termination  of  the  voyage.'*    Many  exceptions  have  been  en- 
grafted by  the  legislature.    The  observations  relied  on  in  Maude  & 
Pollock  had  reference  to  a  state  of  things  which  no  longer  exists. 
The  185th  section  of  the  Merchant  Shipping  Act,  1854,  enacts 
that,  ''in  cases  where  the  service  of  any  seaman  terminates  before 
the  period  contemplated  in  the  agreement  by  reason  of  the  wreck 
or  loss  of  the  ship,  and  also  in  cases  where  such  service  terminates 
before  such  period  as  aforesaid  by  reason  of  his  being  left  on  shore 
at  any  place  abroad  under  a  certificate  of  his  unfitness  or  inability 
to  proceed  on  the  voyage,  granted  as  hereinafter  [s.  205]  men- 
tioned, such  seaman  shall  be  entitled  to  wages  for  the  time  of 
service  prior  to  such  termination  as  aforesaid,  but  not  for  any 
.  (1)  1 H.  &  N.  266 ;  26  L.  J.  (Ex.)  329. 
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1869        further  period."    That  implies,  that,  except  in  the  cases  men- 

Bvnos     tionedy  the  seamaiiy  if  he  quits  the  service  before  the  period  stipu- 

TmmBov.    ^^  ^^^>  ^^^^  ^  entitled  to  no  wages.    The  enactments  in  ss.  182 

— 185,  no  doubt  resulted  from  the  observations  of  Lord  Stowell 

upon  the  subject  of  the  then-existing  mariners'  contract,  in  The 

Minerva.  (1) 

[Btles,  J.  The  clearest  and  most  satisfactory  exposition  of  this 
subject  and  of  the  difference  between  the  Admiralty  and  the  com- 
mon law  decisions  that  I  am  aware  of^  is  to  be  found  in  Machlachlan 
on  Shipping,  pp.  198 — ^200,  where  Lord  Stowell's  judgments  in 
the  case  last  cited,  and  also  in  The  Juliana  (2),  are  observed  upon.] 

The  question  of  the  entirety  of  the  contract  incidentally  arose 
in  Bdbina  v.  Power  (3) :  but,  though  the  Court  did  not  decide  it, 
there  was  a  strong  expression  of  opinion  by  Cockbum,  C.J^  and 
Willes,  J.,  that  the  contract  for  wages  was  entire. 

The  jury  have  not  found  that  the  plaintiff  was  guilty  of  desertion, 
•  but  that  he  was  guilty  of  drunkenness  and  abusive  language  sob- 
versive  of  discipline,  and  that  he  was  left  at  Sulina  through  Us 
own  negligence  and  misconduct.  Such  conduct  as  this  works  a 
forfeiture  by  the  maritime  law :  Abbott  on  Shipping,  11th  ed.  152. 
In  the  case  of  a  mate,  whose  position  on  board  imposes  on  him 
duties  of  a  higher  order  than  are  expected  from  the  common  sea- 
man, drunkenness,  neglect  of  duty,  and  disobedience,  are  certainly 
offences  of  a  grave  nature,  fully  sufiScient  to  justify  the  forfeiture 
of  his  wages:  per  Lord  Stowell,  in  Bobinet  v.  The  Exeter  (4);  per 
Dr.  Lushington,  in  The  Duchess  of  Kent.  (5) 

[Btles,  J.  If  the  conduct  of  the  mate  was  such  as  to  entitle 
the  captain  at  once  to  discharge  him,  does  that  cause  a  forfeiture  of 
by-gone  wages  ?] 

If  this  Court  has  jurisdiction  to  administer  the  maritime  law, 
there  are  abundant  authorities  to  shew  that  that  result  will  follow: 
see  The  Lima  (6) ;  Bobinet  v.  The  Exeter  (7) ;  The  Blake  (8);  Ik 
Westmoreland  {Q)\  The  Duchess  of  Kent  (10);  The  Tw  Sisters  {nYy 

(1)  1  Hagg.  Adm.  347,  352.  (6)  3  Hagg.  Ad.  346. 

(2)  2  Dods.  Ad.  604.  (7)  2  C.  Rob.  Ad.  261. 

(3)  4  C.  B.  (N.S.)  778;   27  L.  J.        (8)  1  W.  Rob.  Ad.  73. 

(C.P.)  257.  (9)  1  W.  Rob.  Ad.  216,  221, 222. 

(4)  2  C.  Rob.  Ad.  261,  263.  (10)  1  W.  Rob.  Ad.  283. 

(5)  1  W.  Rob.  Ad.  283,  285.1  (11)  2  W.  Rob.  Ad.  125, 137. 
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The  Atlantic.  (1)      The  maritime  law  is  not  excluded  by  the 

statute.  BinrroN 

Cur.  adv.  vuU.  «. 


Thompson. 


May  8.     The  following  judgments  were  delivered : — 

Montague  Smith,  J.  In  this  case  I  have  to  deliver  a  judgment 
in  which  my  Brother  Byles  concurs. 

The  question  in  this  case  is,  whether  the  plaintiff  is  entitled  to 
recoyer  wages  at  the  stipulated  amount  per  month  for  the  months 
during  which  he  actually  served,  although  he  did  not  complete 
the  \vhole  term  of  his  service,  in  consequence  of  his  own  negli- 
gence in  being  left  behind  at  a  foreign  port. 

It  is  contended  by  the  defendant,  that  the  contract  was  for  an 
entire  service,  terminating  on  the  arrival  of  the  ship  "  home  "  at 
her  final  port  of  discharge ;  and  that,  the  plaintiff  having  been 
left  behind  at  Sulina  through  his  own  negligence,  he  cannot 
recover. 

The  contract  is  for  a  succession  of  voyages  of  indefinite  dura- 
tion, although  "  not  expected  to  exceed  twelve  months ;"  and  the 
wages  in  the  articles  are  thus  provided  for — "  Amount  of  wages 
per  calendar  month,  5Z,  10s.,"  the  words  "  share  or  voyage  "  in  the 
printed  heading  being  struck  through.  The  defendant  relies  on 
the  words,  "in  consideration  of  which  services  to  be  duly  per- 
formed," the  master  agrees  to  pay  the  wages,  as  controlling  the 
whole  contract,  and  creating  a  condition  precedent  to  the  right  to 
recover  any  wages  the  due  performance  of  the  entire  service  con- 
tracted for.  But  we  think  that,  upon  articles  in  the  present  form, 
such  a  condition  is  not  created;  and  that  the  monthly  wages 
become  vested  and  a  debt  at  the  end  of  each  month  of  service, 
liable,  it  may  be,  to  forfeiture  under  certain  circumstances  provided 
for  by  the  Merchant  Shipping  Act,  1854. 

It  is  unnecessary  to  decide  whether  and  in  what  events  the 
monthly  wages,  though  a  debt,  would  be  presently  payable  and 
recoverable  by  action  as  they  became  due,  or  would  be  payable 
only  at  the  end  of  the  period  of  service  stipulated  for ;  for,  in 
this  case,  the  action  was  not  brought  until  the  termination  of  the 
voyage.    But  the  Merchant  Shipping  Act,  1854,  assumes  that 

(1)  1  Lusb.  666. 


340  OOUBT  OP  COMMON  PLEAa  [L  B. 

1869  there  may  be  cases  in  which  a  right  to  sae  for  wages  before  the 
~  BuTTov  completion  of  a  voyage  would  arise,  because  it  enacts  by  s.  190 
THo»8oy  "  ^^*^  ^^  seaman  who  is  engaged  for  a  voyage  or  engagement 
which  is  to  terminate  in  the  United  Kingdom  shall  be  entitled  to 
sue  in  any  Court  abroad  for  wages/'  unless  under  certain  circam- 
stances.  Provision  is  thus  made  to  protect  shipowners  from  being 
harassed  by  suits  brought  in  foreign  Courts. 

The  Merchant  Shipping  Act  contains  regulations  with  regard  to 
the  contracts  of  seamen  for  wages,  some  of  which  are  of  a  protec- 
tive, and  others  of  a  restrictive  kind.  Seamen  are  entitled  to  the 
benefit  of  the  protective  clauses,  and  must  submit  to  the  restric- 
tive clauses,  whatever  their  contracts  may  be.  But  the  act  does 
not  prevent  masters  and  seamen  making  what  contracts  they 
please  not  inconsistent  with  these  provisions.  This  contract  is,  m 
doubt^  in  the  form  sanctioned  by  the  Board  of  Trade,  and  must  be 
read  with  regard  to  the  provisions  of  the  Merchant  Shipping  Act, 
There  is  clearly  nothing  in  the  act  which  prevents  contracts  being 
entered  into  making  the  wages  due  monthly  or  at  other  fixed 
times  during  the  voyage.  On  the  contrary,  many  of  the  proTi- 
sions  of  the  act  appear  to  be  founded  on  the  assumption  that  con- 
tracts  may  be  and  are  so  made :  and  the  main  question  in  this  case 
is  whether,  on  the  true  construction  of  these  articles,  the  wages  do 
become  due  at  the  end  of  each  month.  Sect  94,  and  following 
sections,  which  provide  what  shall  be  done  in  the  case  of  seamen 
dying  during  a  voyage,  assume  that  wages  may  be  due  before  a 
voyage  is  complete.  So  also  the  207th  and  following  clanse^} 
which  make  provision  for  the  case  of  seamen  being  left  behind  on 
the  voyage,  and  especially  clause  209,  are  founded  on  this  assamp- 
•tion.  The  clauses  relating  to  forfeiture  of  wages  for  desertion  and 
other  misconduct  appear  also  to  assume  that  there  may  be  a  right 
to  them  before  the  end  of  the  voyage.  If  the  defendant's  con- 
struction of  this  and  similar  contracts  is  correct,  no  right  to  wages 
capable  of  forfeiture  could  in  case  of  desertion  ever  arise. 

The  decisions  appear  to  us  to  support  the  construction  we  arc 

disposed  to  put  on  this  contract.    In  the  leading  case  of  Cutler 

V.  Powell  (1),  the  promissory  note  was  for  the  payment  of  wages  to 

the  seaman  ten  days  after  the  arrival  of  the  ship  at  Liverpool, 

(1)  6  T.  R.  320;  2  Smith's  L.  C.  1. 
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^'proyided  he  proceeds,  continues,  and  does  liis  duty  as  second 
mate  in  the  said  ship  from  hence  to  the  port  of  Liverpool."      Bottox 
These  words  constitute  an  express  condition;  and  so  the  Court    XHoimoiv. 
construed  them,  holding  that  the  death  of  the  mate  before  the 
arrival  of  the  ship  prevented  any  claim  to  wages  from  arising.    The 
Court  ordered  the  case  to  stand  over,  in  order  to  ascertain  if  there 
was  any  usage  on  the  subject;  but,  finding  the  practice  to  be 
variable,  they  held  themselves  bound  by  the  express  terms  of  the 
contract.    And  it  is  difficult  to  see,  even  if  a  contrary  usage  had 
prevailed,  how  it  could  have  controlled  the  plain  words  of  the 
express  condition.    In  the  cases  of  HvSe  v.  Hdghtman  (1),  Bedle  v. 
Thompson  (2),  Appleby  v.  Dods  (3),  and  Jesse  v.  Boy  (4),  the  agree- 
ments contained  express  provisions  in  still  more  explicit  terms 
than  in  the  articles  in  CuUer  v.  FoweU  (5),  that  the  seamen  should 
not  be  entitled  to  wages  until  the  arrival  of  the  ship ;  and  the 
decisions  proceeded  upon  these  express  conditions.    In  ApplAy  v. 
Hois  (3),  the  voyage  was  from  London  ''  for  the  ports  of  Madeira, 
any  of  the  West  India  Islands,  and  to  return  to  London,'*  at 
monthly  wages;  and  there  was  this  stipulation  in  the  articles, 
^  that  no  seaman  shall  demand  or  be  entitled  to  his  wages,  or  any 
part  thereof,  until  the  arrival  of  the  ship  at  the  port  of  discharge, 
and  her  cargo  delivered."    The  vessel  took  out  and-delivered  cargo 
at  different  places  in  the  West  Indies,  and  was  lost  on  her  home- 
ward voyage.    Lord  Lyndhurst,  in  commenting  upon  this  case  in 
his  judgment  in  JesM  v.  Boy  (6),  says :  ''  It  was  clear  that,  inde- 
pendently of  any  express  stipulation,  freight  having  been  earned  at 
the  intermediate  ports,  the  mariners  would  be  entitled  to  their 
wages  pro  rata :  and  the  question  was  whether  they  were  entitled 
to  their  wages,  notwithstanding  that  stipulation  was  contained  in 
the  articles."    And  he  adds :  "  Lord  EUenborough  was  of  opinion 
that  the  language  of  the  stipulation  was  so  express  and  precise 
that  it  was  impossible  the  plaintiff  could  maintain  the  action." 
It  may  therefore  be  inferred,  not  only  that  the  cases  were  decided 
against  the  seamen  on  these  express  stipulations,  but  that,  in  the 
absence  of  them,  the  decisions  would  have  been  the  other  way. 

(1)  2  East,  145.  (4)  1  C.  M.  &  R.  316. 

(2)  4  East,  546.  (6)  6  T.  R.  320. 

(3)  8  East,  300.  (6)  1  G.  M.  ^  B.  316,  34L 
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18C9  The  recent  case  of  Taylor  y.  Laird  (1)  was  relied  on  as  an 

BuTTOT  authority  in  favour  of  the  plaintiff.  There,  it  was  part  of  tlie 
engagement  of  the  plaintiff  that  he  should  remain  in  chaise  of 
the  yessel,  which  was  to  sail  on  a  trading  and  exploring  expedition 
to  the  Niger,  during  the  whole  voyage.  The  pay  was  to  be* a 
fixed  pay  of  50L  per  month."  The  plaintiff  in  the  middle  of  tbt 
voyage  refused  to  proceed :  but  the  Court  held  that  he  was  entitled 
to  recover  the  monthly  wages  which  accrued  before  his  refasal. 
Pollock,  C.B.,  in  giving  the  judgment  of  the  Court,  says  (2) : "  There, 
'per  month,'  means  '  each  month,'  or  'monthly,'  and  gives  a  cause 
of  action  as  each  month  accrues,  which,  once  vested,  is  not  s^bs^ 
quently  lost  or  divested  by  the  plaintiff's  desertion  or  abandon- 
ment of  his  contract.  The  words  are  plain ;  and  no  mercantile 
man  could  doubt  what  was  meant.  But,  further,  if  this  meaning 
is  not  given,  the  result  would  be,  that,  had  the  plaintiff  died,  or 
the  voyage  failed  at  the  last  moment,  nothing  would  be  payable 
by  the  defendant,  because,  according  to  his  contention,  the  per- 
formance of  the  entire  work  contracted  for  was  a  condition  prece- 
dent to  the  right  to  receive  anything."  In  the  present  articles, 
the  same  words  occur  as  those  relied  on  in  the  case  just  cited. 
**  per  calendar  month ;"  and  we  put  the  same  construction  npon 
them  as  the  Court  of  Exchequer  did. 

If  the  defendant's  contention  were  to  prevail,  notwithstanding 
the  seaman  had  faithfully  served  in  the  ship  during  the  inter- 
mediate voyages  mentioned  in  the  articles,  yet  if,  being  ashore  at 
the  last  port  at  which  the  ship  touched,  he  was  unable  to  rejoin 
her  from  some  negligence,  however  slight,  or  even  from  accident 
or  mistake,  he  would  be  unable  to  recover  any  part  of  his  wag* 
Contracts  may  be  so  made ;  but  they  require  plain  words  to  shev 
that  such  a  bargain  was  really  intended :  and  we  think  the  engage- 
ment to  serve  during  the  voyage  was  not  a  condition  to  the  defend- 
ant's whole  agreement,  so  that  the  failure  for  one  day  to  complete 
the  service  should  deprive  the  plaintiff  of  the  right  to  all  wages.  The 
words  relied  on  by  the  defendant, "  in  consideration  of  which  servict* 
to  be  duly  performed,"  refer  to  the  agreement  of  the  crew,  not  only 
to  serve,  but  to  be  honest,  faithful,  and  at  all  times  diligent  ^ 
obedient  in  their  service ;  so  that,  if  these  words  be  read  as  a  con- 
(1)  1H.&N.266;  25  L.  J,  (Ex.)  329.  (2)  1  H.  &  N.  at  p.  271 
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dition,  they  would  inyolve  a  loss  of  all  wages  for  non-performance  1869 
of  small  and  trivial  acts,  which  cannot,  we  think,  have  been  the  button 
intention  of  the  parties,  construing  the  instrument  according  to  the 
ordinary  rules  of  construction  applicable  to  agreements  of  this 
kind :  see  note  to  Pordage  v.  Cde.  (1)  So  also  it  would  follow,  on 
the  defendant's  construction  of  these  words,  not  only  that  wages 
could  not  be  recovered,  but  that  provisions  need  not  be  supplied, 
in  the  event  of  any  failure,  however  slight,  in  the  performance  of 
the  service ;  for,  the  promise  of  the  master  to  pay  wages  and  to 
supply  provisions  is  expressed  to  be  upon  the  same  consideration. 

It  was  not  contended  for  the  defendant  that  he  could  rely  on 
any  for^iture  under  the  243rd  section  of  the  Merchant  Shipping 
Act.  But  it  was  argued  that,  upon  the  findings  of  the  jury,  so 
much  of  the  pleas  was  proved  as  to  constitute  a  defence  to  the 
action,  independently  of  the  statute.  We  think,  however,  that 
the  findings  of  the  jury  do  not  enable  us  to  enter  the  verdict  for 
the  defendant  on  any  of  the  pleas. 

The  jury  negatived  desertion  by  the  plaintiff,  but  found  he  was 
left  at  Sulina  by  his  own  negligence.  It  is  consistent  with  this 
finding  that  the  plaintiff  remained  behind  without  any  disobedience 
of  orders^  and  even  without  knowing  that  the  ship  was  going  to 
sail:  and  we  think  this  finding  is  not  sufficient  to  establish  a 
defence,  if  the  view  we  have  taken  of  the  contract  is  correct. 

The  jury  further  found  that  the  plaintiff,  who  was  second  mate 
of  the  ship,  was  guilty  of  drunkenness  and  of  abusive  language 
subversive  of  discipline.  But  they  have  not  found  to  what  extent 
and  degree  this  misconduct  prevailed,  nor  whether  it  was  habitual 
or  such  as  to  endanger  the  safety  or  discipline  of  the  ship :  and, 
comparing  these  express  findings  with  the  averments  in  the  pleas, 
we  think  they  are  insufficient  to  support  either  of  the  pleas.  They 
do  not  amount  to  a  sufficient  justification  for  discharging  the 
plaintiff  from  the  service;  and  he  was  not  in  fact  discharged;  but^ 
on  the  contrary,  his  services  were  rendered  and  accepted  up  to  the 
time  of  his  being  left  behind  at  Sulina :  nor,  under  these  circum- 
stances, was  there  in  our  opinion  a  forfeiture  of  the  wages,  within 
the  decisions  founded  on  the  general  maritime  law,  independently 
of  the  statute. 

(1)  1  Wms.  Saund.  820  a,  n.  (4). 
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1869  We  think,  therefore,  that  the  verdict  found  for  the  plaintiff 

"Ibdttw      should  stand,  and  that  this  rule  should  be  discharged. 


TH0MF80K. 


Brbtt,  J.  I  have  the  misfortune  to  differ  from  the  rest  of  the 
Court  in  this  case.  I  therefore  proceed  to  deliver  the  opinion  at 
which  I  have  after  much  consideration  arrived. 

The  plaintiff,  a  seaman,  sued  the  defendant,  a  ship-owner,  in  a 
common  count  for  wages  earned,  and  in  a  special  count  for  an  im- 
proper dismissal.  To  the  first  count  the  defendant  pleaded  never 
indebted,  payment,  set-off,  and  two  special  pleas  setting  out  the  con- 
tract contained  in  ship's  articles,  and  stating  in  the  first  that,  during 
the  voyage  the  plaintiff  did  quit,  abandon,  and  desert  the  ship, 
with  intent  not  to  return  to  the  same ;  and  in  the  second,  that  the 
plaintiff  was  insubordinate  and  insolent,  and  did  thereby  endanger 
the  order  and  subordination  of  the  crew  and  the  safety  of  the  ship^ 
and  did  quit  the  ship  without  leave,  and  did  desert  with  intent 
not  to  return.  To  the  second  count  the  defendant  pleaded  not 
guilty. 

It  appeared  in  evidence  that  the  plaintiff  shipped  as  mate  on 
board  the  defendant's  ship  The  Sea  Skimmer^  under  articles  signe<i 
on  the  2nd  of  January,  1866.  By  the  articles,  which  were  in  the 
form  sanctioned  by  the  Board  of  Trade  for  foreign-going  British 
ships,  *'  the  several  persons  whose  names  were  thereto  subscribed 
did  thereby  agree  to  serve  on  board  the  said  ship  on  a  voyage  {torn 
Shields  to  Alexandria,  and,  if  required,  to  any  port  or  ports  in  the 
Mediterranean,  Black  Sea,  Danube,  Sea  of  Azoff,  France,  Spain, 
Portugal,  South  or  Central  America,  West  Indies,  United  Stat^ 
British  North  America,  or  Baltic,  and  home  to  her  final,  port  of 
discharge  in  the  United  Kingdom  or  continent  of  Europe.  Liberty 
to  call  for  orders.  Voyage  not  expected  to  exceed  twelve  months. 
"  And  the  said  crew  agreed  to  conduct  themselves,  &a,  and  to  fe 
at  all  times  diligent,  &c.  And,  in  consideraiion  of  which  services  if^ 
he  duly  performed,  the  master  thereby  agreed  to  pay  the  said  crew, 
as  wages,  the  sums  against  their  names,"  &c.  In  these  articles  the 
plaintiff's  name  was  inserted,  to  serve  in  the  capacity  of  mate ;  a^^ 
his  wages  were  inserted  as  51. 10a.  in  the  column  headed  **ijnoflfl* 
of  wages  per  calendar  month ;"  2Z.  15a.  being  entered  in  the  oolumtt 
lieaded  "  Amount  of  monthly  allotment." 
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The  ship  sailed  from  Shields  on  the  6th  of  January,  1866,  and 
went  to  Alexandria  and  Snlina.  Whilst  the  ship  was  at  Sulina,  buttok 
there  was  evidence  that  the  plaintiff  was  drunken  and  insolent,  j^^qI^^^jq^ 
On  the  day  on  which  the  ship  sailed  from  Sulina  the  plaintiff  was 
ashore,  and  was  left  behind*  There  was  evidence  that  he  arrived 
on  the  qnay,  with  intent  to  embark,  after  the  ship  had  sailed,  and 
before  she  was  out  of  sight;  and  that  he  followed  the  ship  to 
Constantinople.  The  ship,  however,  came  to  England  without  the 
plainti£^  and  delivered  her  homeward  cargo. 

The  jury  found  that  the  plaintiff  had  been  guilty  of  drunkennfess 
and  abufiive  language  subversive  of  discipline,  and  that  he  was  not 
left  behind  by  the  wilful  misconduct  or  negh'gence  of  the  captain, 
but  through  his  own  negligence  aud  misconduct.  They  declined 
to  find,  and  did  not  find,  that  he  had  been  guilty  of  desertion. 
The  learned  judge  who  tried  the  cause  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  second  count,  and  for  the  plaintiff 
on  the  first  count  for  the  balance  of  wages  due  to  the  time  of  the 
sailing  of  the  ship  from  Sulina ;  but  gave  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 

Upon  the  argument  on  a  rule  obtained  accordingly,  it  was  con- 
tended on  behalf  of  the  plaintiff  that  he  was  entitled  to  keep  the 
verdict^  because  the  special  pleas  were  not  proved,  and  because, 
according  to  the  construction  of  the  articles,  wages  were  earned 
and  due  at  the  end  of  each  month.  It  was  contended  on  behalf  of 
the  defendant,  that,  even  assuming  the  plaintiff's  construction  of 
the  contract  to  be  correct^  there  was  a  forfeiture  of  all  wages ;  and 
that  the  plaintiffs  construction  was  not  correct,  but  that  the  con- 
tract was  an  entire  contract,  under  which  the  plaintiff  could  not, 
even  though  there  was  no  forfeiture,  recover  any  wages  until  the 
end  of  the  voyage,  and  unless  he  could  shew  either  that  he  had 
performed  the  stipulated  services  more  or  less  efSciently  during 
the  whole  voyage,  or  was  ready  and  willing  to  perform  them,  and 
only  prevented  by  certain  recognized  fatalities ;  whereas  the  plaintiff 
had  in  &ct  rendered  it  impossible  that  he  should  perform  any 
further  services,  by  his  own  default  and  misconduct 

The  question  thus  raised  upon  articles  drawn  up  in  a  form  recog- 
nized by  the  Board  of 'Trade,  and  in  general  use  in  hundreds  of 
voyagecf,  is  evidently  of  great  importance.    If  the  plaintiff  be  cor- 
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1869       recty  it  seems  that  seamen,  under  the  temptations  of  foreign  ports, 
BunoK      OT  from  mere  recklessness,  if  only  they  stop  short  of  absolute  dese^ 
tion,  may  be  guilty  of  any  amount  of  negligence  or  misconduct— 
even  of  such  as  may  oblige  the  captain  to  employ  furthor  hands  or 
to  sail  with  a  deficient  crew — and  yet  may  recover  all  or  the 
greater  part  of  by-gone  wages ;  leaving  the  ship-owner  to  a  barren 
cross-action  for  damages.    If  the  defendant  be  correct,  seamen 
may  by  improper  conduct  of  short  duration  practically  lose  the 
wages  of  months  of  previous  faithful  service.    Setting  aside  these 
opposite  hardships,  the  only  safe  and  proper  rule  of  decisioo,  as  it 
seems  to  me,  is,  to  endeavour  to  construe  the  articles  according 
to  law.      Those  articles,  being   drawn  up   on  a   printed  form 
sanctioned  by  the  Board  of  Trade,  and  referring  to  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict  c.  104),  which  is  an  act  evi- 
dently intended  to  be  applied  generally  to  the  ordinary  contract 
between  ship-owners  and  seamen,  should,  according  to  the  lan- 
guage of  Lord  Ellenborough  in  Beale  v.  Thompson  (1),  be  construed, 
I  think,  with  reference  to  the  statute;  by  which  I  understand 
the  learned  judge  to  mean  that^  where  there  is  no  inoonsistencj 
between  the  stipulations  of  the  articles  and  the  provisions  in  the 
statute  with  regard  to  the  terms  of  hiring,  and  the  respective  rigbts 
and  duties  of  seamen  and  owners  under  the  hiring,  the  provisions 
of  the  statute  may  be  considered  as  incorporated  into  the  agree- 
ment set  forth  in  the  articles.    If  that  be  so,  the  articles  in  this 
case  set  forth  a  voyage  out  and  home  to  a  final  port  of  discharge, 
and  contain  a  promise  by  the  crew  to  be  at  all  times,  ie.  at  all 
times  during  that  voyage,  diligent  in  their  respective  duties ;  i»o>»" 
sideraiion  of  which  services  to  he  duly  performed  the  niaster  agrees 
to  pay  to  the  said  crew,  as  wages,  the  sums  against  their  names,  '%£* 
in  this  case  5Z.  10s.  per  calendar  month.    But  by  s.  187  of  the 
statute  the  master  or  owner  shall  pay  to  every  seaman,  in  the  case 
of  all  ships  other  than  home-trade  ships,  his  wages  wUhin  ikif^ 
days  after  the  cargo  has  leen  delivered,  or  within  five  days  after  ^ 
seaman's  discharge,  whichever  first  happens.    And  by  s.  190  no  sea- 
man who  is  engaged  for  a  voyage  or  engagement  which  is  to  ter- 
minate in  the  United  Kingdom,  shall  be  entitled  to  sue  in  any 
court  abroad.    By  ss.  170  to  175  inclusive^  it  seems  to  be  dearlj 

(1)  4  East,  546. 
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implied  that  the  discharge  mentioned  in  s.  187  is  a  discharge  after 
the  completion  of  the  Toyage,  and  in  the  United  Kingdom.    And     bxjttov 
s.  185,  by  expressly  saving  to  the  seaman  wages  for  the  time  of    rpHoraoF 
service  prior  to  the  tenninations  of  service  therein  mentioned, 
which  are  by  reason  of  the  wreck  or  loss  of  the  ship,  and  also  by 
reason  of  being  left  on  shore  at  any  place  abroad  under  a  certifi- 
cate of  unfitness  or  inability  to  proceed  on  the  voyage,  seems  to 
afford  a  strong  inference  that,  in  other  cases  of  termination  of  ser- 
vice before  the  completion  of  the  voyage,  there  would,  in  the 
absence  of  express  stipulation,  be  no  such  saving  of  by-gone  wages. 
By  s.  183,  the  old  condition  that  the  right  to  wages  shall  be  de- 
pendent on  the  earning  of  freight,  is  abrogated :  but,  if  there  was 
and  is  a  further  condition  in  the  agreement  that  the  right  to  wages 
depends  on  the  performance  of,  or  on  readiness  and  willingness  to 
perform,  the  stipulated  services  throughout  the  voyage,  such  con- 
dition is  left  untouched,  by  reason  of  the  words,  "  subject  to  all 
other  rules  of  law  and  conditions  applicable  to  the  case."    Sect  167 
speaks,  no  doubt,  of  one  month's  wages  being  earned.    It  seems, 
however,  pointed  to  a  recovery  of  a  sum  as  if  it  were  wages  duly 
earned  ;  it  is  to  be  applied  to  a  time  even  before]^the  sailing  of  the 
ship.     Sect  186  applies  to  the  case  of  a  seaman  coming  home  in 
the  ship,  who  may  therefore  have  substantially  fulfilled  the  service, 
or  who  in  consequence  of  his  misconduct  has  been  prevented  from 
fulfilling  it  by  authority  of  the  master.    Sect  209  is  applicable  to 
the  case  previously  indicated  in  s.  185,  viz.  the  case  of  a  seaman 
left  abroad  under  certificate  of  sickness  or  inability.     Sect.  194 
refers  to  the  right  to  by-gone  wages,  in  case  of  the  death  of  a  sea- 
man during  the  voyage.    Sect  243  does  not  deal  with  rights  under 
the  contract^  but  gives  a  summary  punishment  for  offences,  t.e. 
power  to  a  magistrate  to  inflict  forfeiture  of  rights  earned  under 
contract    It  is  applicable  to  a  contract  in  which  by  express  terms 
wages  may  be  earned  and  due  at  different  stages  or  different 
periods  of  a  voyage.    Inasmuch  as  it  gives  power  to  override  a 
contract,  it  gives  no  assistance  as  to  the  construction  of  a  contract. 
Sect  253  contemplates  the  case  of  desertion,  but  a  subsequent  re- 
turn, by  force  or  otherwise,  to  the  ship  and  to  duty. 

Having  thus  considered  the  terms  of  the  articles,  and  the  dif- 
ferent provisions  of  the  statute,  which  are  to  be  read  with  the 
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1869       articles,  it  is  necessary  to  consider  what  is  the  exact  question  to  be 
Bitpioh"  solved. 

Inasmuch  as  the  jury  declined  to  find  that  the  plaintiff  deserted, 
it  is  clear  that  neither  of  the  special  pleas  to  the  first  count  was 
wholly  proved :  and  it  seems  to  me  that  nothing  was  proved  which 
would  involve  a  forfeiture  of  by-gone  wages,  if  such  were  earned  or 
due.  But,  as  pointed  out  by  Lord  Tenterden  in  Abbott  on  Ship- 
ping, Part  y.  ch.  3  (11  ed.  p.  498),  wages  are  sometimes  hd  auJ 
sometimes  forfeUed  ;  by  the  first  of  which  I  understand,  are  some- 
times not  due,  though  there  has  been  no  misconduct  amounting  to 
a  cause  of  forfeiture  if  they  had  been  due. 

The  question  in  this  case,  therefore,  seems  to  be  whether,  ac- 
cording to  the  terms  of  these  articles,  interpreted  in  acoordaDce 
with  the  statute  17  &  18  Vict.  c.  104,  the  plaintiff  can  recover 
wages  for  the  earlier  months  of  the  voyage  when  he  did  seire  on 
board  the  ship,  after  having  by  his  own  misconduct  and  consequent 
absence  from  the  ship  during  the  remainder  of  the  voyage,  rendered 
it  impossible  that  he  should  perform  any  services,  whether  more  or 
less  efficient,  for  the  remainder  of  the  voyage. 

In  the  great  case  of  Cutter  v.  PotoeU  (1),  such  a  seaman's  con- 
tract for  a  voyage  was  held  to  be  an  entire  contract,  so  that  the 
seaman  could  not  recover  upon  a  quantum  meruit  for  part  serrice, 
but  must  prove  that  he  had  wholly  fulfilled  the  contract  on  Us 
part,  before  he  could  recover  the  wages  stipulated  in  the  contract. 
In  EuHe  V.  Eeiffhiman  (2),  the  voyage  was  from  Altona  to  London 
and  back.  The  agreement,  no  doubt,  contained  a  specific  daase 
that  no  wages  should  be  due  until  the  ship  was  back.  The  Conrt 
of  Queen's  Bench  held  that  the  plaintiff  could  not  recover  wages 
calculated  to  London,  without  shewing  that  he  was  ready  and 
willing  to  serve  back  to  Altona.  In  Beetle  v.  Thompson  (3),  it  ^ 
specially  pointed  out  that  the  plaintiff's  right  must  depend,  J^ot 
only  upon  the  earning  of  freight,  bttt  also  upon  the  performance  hj 
him  of  the  service  he  had  agreed  to  perform.  And  the  assomptiofi 
throughout  that  case  is,  that,  unless  the  proof  was  equivalent  to 
proof  of  a  performance  or  readiness  and  willingness  to  perform  the 
whole  service,  the  plaintiff  could  not  recover.     In  4H^^* 

(1)  6  T.  IL  320 ;  2  Smith's  L.  C.  1.  (2)  ^  East,  146. 

(d)  4  East,  546. 
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Doi%  (1),  the  same  doctrine  is  fully  maintained:  and  in  JesM  s.  18G9 
B,o\j  (2)  Lord  Lyndhurst  seems  even  more  strongly  to  enforce  the  bution 
same  conclusion.  It  should  here  be  remarked  that  Lord  Lynd- 
Iiurst  also  points  out  how  impossible  it  is  to  derive  assistance  from 
the  decisions  in  the  Court  of  Admiralty,  where  these  questions  have 
constantly  been  treated  as  if  there  was  no  written  contract  in 
existence. 

It  is  true  that,  in  all  the  cases  thus  quoted,  there  were  in  the 
articles  of  agreement  themselves  express  stipulations  that  the 
wages  should  not  be  due  until  the  arrival  of  the  ship  at  her  home 
port,  and  that  the  seamen  should  not  sue  for  wages  whilst  abroad ; 
and  that  such  stipulations  were  relied  upon  in  order  to  determine 
what  or  how  much  services  were  to  be  performed  as  consideration 
for  the  wages  to  be  paid.  And  it  is  true  that,  in  the  present 
articles  themselves,  these  express  stipulations  are  wanting.  But, 
in  /esse  v.  Hoy  (3),  Lord  Lyndhurst  says  that  the  articles  are 
adopted  from  the  act  then  in  force  (4)  ;  and  "  it  is  therefore,**  he 
says,  ^'reasonable  to  conclude  that  the  parties  intended  them  to 
bear  the  same  construction  as  that  which  has  been  put  upon  the 
form  given  by  the  statute."  This,  and  the  language  of  Lord  Ellen- 
borough  in  Becie  v.  Thompson  (5),  above  referred  to,  seems  to  me 
to  be  authority  to  shew  that,  in  the  present  case,  the  articles 
should  be  read  in  concurrence  with  ss.  187  and  190  of  the  statute, 
as  if  those  sections  were  in  the  articles;  and,  if  so,  the  present 
contract  is  equivalent  to  the  articles  on  which  the  cited  cases 
were  determined,  and  should  therefore  be  decided  in  the  same  way. 

It  follows  that,  in  my  opinion,  the  plaintiff  ought  not  to  succeed, 
because  by  liis  own  misconduct  he  failed  to  perform  in  any  way, 
and  made  it  impossible  that  he  could  perform  in  any  way,  the  ser- 
vices which  he  had  stipulated  to  perform  for  the  whole  voyage,  and 
the  performance  of  which,  according  to  the  cases  above  cited,  was 
by  the  articles  to  be  the  consideration  for  the  payment  of  wages, 
v^hich  were  to  be  wages  for  a  voyage  out  and  home,  calculated  at 
6?.  10«.  per  month.  The  judgment,  therefore,  in  my  opinion, 
should  be  that  the  rule  to  enter  a  nonsuit  or  a  verdict  for  the 

(1)  8  Ea3t,  300.  (4)  87  Geoi  3,  c.  73. 

(2)  1  C.  M.  «fc  R.  316.  (5)  4  East,  540. 

(3)  IC.  M.  &B.  316,  337. 
Vol.  IV.  2  1?  2 
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defendant  should  be  made  absolute.    The  majority  of  the  Co^ 
however,  entertaining  a  different  opinion,  the  rule  will  be  cEs- 
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The  case  of  Taylor  v.  Laird  (1)  is  not,  in  my  opinion,  an  autho- 
rity against  the  yiew  I  have  expressed ;  because,  in  that  case,  there 
are  no  such  stipulations  as  are  contained  in  the  cases  I  haye  cited, 
or  in  8&  187  and  190  of  the  Merchant  Shipping  Act,  1854,  whid, 
in  my  opinion,  are  to  be  read  as  if  they  were  inserted  in  the  present 

articles. 

Rule  discliarged. 

Attorney  for  plaintiff:  John  Roe. 
Attorney  for  defendant :  J.  W.  Hiebin. 


Mays,  In  re  W.  S.  POOLE. 

Attorney — Condition  of  red&i^ing  to  the  Roll^  where  strucJs  off  for  Misapprffpria- 
tion  of  Moneys  of  a  Client. 

Where  an  attorney  has  been  strack  off  the  roll  for  a  fraudulent  misappropria- 
tion of  moneys  of  a  client  intrusted  to  him  for  investment,  it  is  a  condition  pn;- 
cedent  to  his  being  restored  that  he  should  have  made  full  restitution,  or,  at  least, 
all  the  restitution  in  his  power. 

This  was  an  application  to  restore  an  attorney  to  the  roll. 

In  the  year  1863,  complaint  was  made  that  W.  S.  Poole,  an 
attorney,  had  been  guilty  of  fraudulently  misappropriating  moneys 
intrusted  to  him  by  a  client  for  investment.  On  cause  beiflg 
shewn,  the  matter  was  referred  to  one  of  the  masters,  who  inyesti- 
gated  the  matter ;  and  upon  his  report  W,  S.  Poole  was  struck  off 
the  roll. 

A  bill  in  Chancery  was  afterwards  filed  against  his  partners  for 
an  account  of  the  moneys  so  intrusted  to  the  firm  (through  a  mem- 
ber of  it)  and  misapplied;  and  in  the  result  a  decree  was  po- 
nounced  against  them  at  the  suit  of  the  client,  for  2000i  W.  S. 
Poole  became  bankrupt,  and  it  did  not  appear  that  his  estate  pai^i 
any  dividend.  The  other  members  of  the  firm  compromised  tlie 
client's  claim  under  the  decree  for  1500?. 

(1)  1  H.  &  N.  266  5  26  L.  J.  (El.)  329. 
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W.  S.  Poole  being  ooroner  for  the  county  of  Warwick  at  the       18(» 
time^  an  application  was  made  to  Lord  Westbnryy  the  then  Chan-*    BiPooub. 
oellor,  to  remove  him  from  that  ofiSce :  but  his  Lordship  dismissed 
the  application. 

Shortly  after  his  removal  &om  the  roll,  W.  S.  Poole  was  engaged 
as  managing-derk  to  attorneys  of  great  respectability  in  Warwick- 
shire, where  he  still  remained.  He  also  continued  to  be  coroner 
for  the  county:  and  his  income  arising  from  both  these  sources 
was  said  to  be  2507.  a  year. 

May  8.  F.  M.  White  moved  that  W.  S.  Poole  might  be  restored 
to  the  roUy  upon  affidavits  which  disclosed  some  facts  which  were 
alleged  to  have  recently  come  to  his  knowledge,  which,  if  brought 
forward  at  the  time,  might  possibly  have  somewhat  mitigated  the 
severity  of  the  report  and  the  decision  upon  it ;  and  ako  upon 
numerous  affidavits  by  clergymen,  magistrates,  attorneys,  and 
others,  all  of  whom  spoke  of  his  conduct  since  the  transactions  in 
question  as  having  been  most  exemplary. 

[WnxES,  J.  We  must  assume  the  report  of  the  master  to  be 
true,  and  cannot  hear  anything  now  to  impeach  it.] 

The  applicant  does  not  seek  to  impeach  the  report :  he  merely 
suggests  matters  of  palliation  or  excuse  which  he  had  not  an  oppor- 
tunity of  fully  urging  before  the  master  or  the  Court  upon  the 
former  occasion. 

[WiLLES,  J.  Unless  he  has  confessed,  expressed  contrition^ 
and  made  satisfaction,  he  is  not  in  a  condition  to  ask  for  absolu- 
tion.] 

0<»rthf  Q.O.y  and  Murray^  shewed  cause  in  the  first  instance,  on 
behalf  of  the  Incorporated  Law  Society.  They  contended  that, — 
considering  the  nature  of  the  charge  proved  against  the  applicant^ 
viz.,  the  fraudulent  appropriation  of  moneys  of  a  client^ — ^he  ought 
not,  in  the  interests  of  the  public,  to  be  replaced  in  a  position  in 
which  he  might  be  enabled  again  to  commit  the  same  offence; 
and  that,  unless  it  was  shewn,  at  the  very  least,  that  the  applicant 
had  done  aU  in  his  power  to  make  reparation  for  his  misconduct^ 
the  Court  ought  not  to  restore  him  to  the  roll ;  and  that  the 
affidavits  did  not  shew  that  he  had  done  even  this.  They  referred 
t  2F2  2 
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1889       to InreOldJcnowJnrePykejl);  InreB6bin9{2);  In  re OhanSer, 
Bi  FOQLB.    and  Ananymom.  (3) 

F.  if.  WMte,  in  support  of  the  application.  The  elient's  claim 
has  been  compromised,  during  the  proceedings  in  Chancery,  by 
the  firm  of  which  the  applicant  was  a  member,  and  it  appears  that 
the  conduct  of  the  applicant  since  the  transaction  has  been 
exemplary. 

WiLLES,  J.    I  regret  that,  after  full  consideration  of  all  the 
circumstances  of  this  case,  I  find  it  impossible  to  accede  to  this 
application.    It  appears  that  in  1863,  complaint  was  made  to  ike 
Court  that  the  applicant,  an  attorney  of  the  Court,  had  been  guilty 
of  a  fraudulent  appropriation  of  moneys  of  a  client  to  a  laige 
amount.    The  matter  was  referred  to  one  of  the  masters,  and  the 
applicant  had  ample  opportunity  to  attend  before  the  master  to 
explain  or  excuse  his  conduct.    A  report  was  made  to  the  Court 
by  the  master^  that  the  applicant  had  been  guilty  of  the  fraudulent 
conduct  charged  against  him.    It  then  became  the  duty  of  the 
Court  to  consider  whether  the  justice  of  the  case  would  be  satisfied 
by  suspending  him  from  practice,  or  whether  he  should  not  be 
struck  off  the  roll, — ^the  extreme  course  usually  adopted  by  this 
Court  in  cases  where  grave  misconduct  is  made  out.    In  the  result, 
acting  upon  the  precedent  of  WrigMs  Case  (4),  the  Court  came  to 
the  conclusion  that  he  should  be  struck  off  the  roll  absolutely. 
We  are  now  called  upon,  after  a  lapse  of  six  years,  to  restore  him 
to  the  roll  of  attorneys ;  and  we  are  called  upon  to  do  so  on  the 
ground  that  since  he  was  so  struck  off  he  has  by  his  assiduity  and 
good  conduct  earned  and  retained  the  high  character  spoken  of  in 
the  numerous  testimonials  which  have  been  produced  before  ns. 
Without  adverting  to  the  loose  way  in  which  testimonials  are 
commonly  given,  I  must  observe  that,  assuming  the  testimonialfi 
in  this  case  to  have  been  truly  and  honestly  given,  the  fact  they 
speak  to  is  the  only  one  which  has  been  made  out  in  the  applicant's 
favour.    There  are,  it  is  true,  suggestions  in  the  affidavits  of  cir- 
cumstances which  are  said  to  have  newly  come  to  his  knowledge 
which  ought  to  weigh  with  the  Court  on  his  behali    Par  be  it 

(1)  6  B.  &  S.  703 ;  34  L.  J.  (Q.B.)  121,  220.  (2)  34  L.  J.  (Q3.)  121. 

(3)  17  Beav.  475.  (4)  12  C.  B.  (N,  S.)  705. 
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from  us  to  desire  to  shut  out  any  matter  that  might  operate  favour-        18C9 
ably  to  him  which  has  newly  come  to  his  knowledge.    But^  with    bbPqolb. 
respect  to  one  of  these,  it  is  to  be  observed  that  it  is  contained  in 
an  affidavit  which  was  made  in  the  year  1865 ;  and  that  this  appli- 
cation is  delayed  until  after  the  deponent's  death.     As  to  the 
others,  one  of  them  depends  upon  a  statement  of  something  heard 
from  the  applicant's  brother  and  not  brought  forward  until  after 
his  death ;  and  the  other  has  reference  to  a  person  who  has  since 
become  a  lunatic.    We  are  thus  called  upon  to  review  the  former 
decision  of  the  C!ourt  upon  grounds  the  most  unsatisfactory.    Being 
so  called  upon,  what  course  are  we  to  punpue  ?    If  the  character  of 
the  applicant  be  such  as  is  represented,  what  ought  his  conduct  to 
have  been  ?   A  man  who  comes  to  ask  to  have  his  offence  condoned, 
should  manifest  nis  contrition  and  make  reparation,  or  at  least 
shew  that  he  is  earnestly  and  smcerely  desirous  to  do  his  best  to- 
wards that  purpose.    Has  he  made  any  reparation?    A  bill  was 
filed  by  the  client  against  his  two  partners,  and  they  were  com- 
pelled to  consent  to  a  decree  against  them  for  20007.,  part  of  the 
sum  of  which  the  client  had  been  defrauded ;  which  sum  the  client 
ultimately  agreed  to  reduce  to  1500?.     The  applicant  had  become 
bankrupt.    It  does  not  appear  that  any  dividend  was  received  from 
his  estate.    And  he  does  not  now  state  that  he  has  made  any 
endeavours  by  prudence  and  economy  to  scrape  together  something 
towards  paying  off  the  claim  of  the  man  he  has  injured ;  though 
his  position  as  managing-clerk  to  an  attorney  and  as  coroner  for 
the  county,  with  an  income,  as  we  are  informed,  of  250?.  a  year,  does 
not  shew  a  state  of  entire  inability  to  make  some  restitution. 

Upon  the  whole,  looking  at  the  power  vested  in  this  Court  of 
admitting  to  the  responsible  position  of  attorneys  and  oifficers  of 
the  Court  persons  who  thus  have  the  sanction  of  the  Court  for 
saying  that,  prima  facie  at  least,  they  are  worthy  to  stand  in  the 
ranks  of  an  honourable  profession,  to  whose  members  ignorant 
people  are  frequently  obliged  to  resort  for  assistance  in  the  conduct 
and  management  of  their  affairs,  and  in  whom  they  are  in  the  habit 
of  reposing  unbounded  confidence ;  and  looking  to  the  fact  that  in 
restoring  this  person  to  the  roll  we  should  be  sanctioning  the  con- 
clusion that  he  is  in  our  judgment  a  fit  and  proper  person  to  be  so 
trusted ;  I  thi»k  we  ought  not  to  do  so,  except  upon  some  solid 
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18G9  and  substantial  grounds.  And  I  further  think  it  ought  to  be  made 
RePoolb.  a  condition- precedent  to  the  restoration  of  the  applicant  to  bk 
former  position  that  he  should  have  made  full  restitution  if  of 
ability^  or  at  least  that  he  should  hate  shcvm  that  he  has  made 
the  best  efforts  in  his  power  to  do  so.  To  require  less  would  be  a 
perversion  of  our  duty,  and  would  in  effect  be  offering  a  premium  to 
evil-doers,  to  the  discouragement  of  those  who  toil  honourably  and 
faithfully  in  their  profession.  I  am  by  no  means  prepared  to  »? 
that,  in  this  case^  even  if  the  condition  I  have  suggest^  ha>i 
been  duly  performed,  I  should  have  been  prepared  to  yield  to  the 
application. 

Mont  AGUE  Smith,  J.  I  entirely  concur  with  my  Brother  Willes 
in  the  grounds  upon  which  he- has  stated  that  the  discretion  of  tiie 
Court  ought  to  be  exercised  in  cases  of  this  sort 

Bbett,  J.,  concurred, 

Bule  didchargei. 

Attorneys  for  applicant :  RidcardA  &  Walker. 


May  7.  HEILBUT  AND  Othebs  v.  NEVILL. 

Bankruptcy — Fartnership-^M^foinder  nf  Plaintiffs, 

A.  and  B.  were  partners,  and  B.  fraudulently  indorsed  certain  bills  of  excbaz^ 
belonging  to  the  partnership  to  G.  in  payment  of  a  private  debt,  C.  being  aware  of 
the  fraud.  B.  having  become  bankrupt,  his  assignees  disaffirmed  the  transact 
as  a  fraudulent  preference,  and  joined  with  A.  in  an  action  against  G.  :— 

Edd^  that  R's  assignees  represented  the  partnership,  as  well  as  the  personal,  cre- 
ditors of  B.,  and  were  entitled  to  disaffirm  B.'s  act,  though  dealing  only  witb  part- 
nership property  ;  and  that  they  could  rightly  join  with  A«  in  the  action. 

DsoiiABATlON  by  Heilbut  and  Bocca  (as  assignees  of  SpiU*  ^ 
bankrupt)^  &  Briggs  against  the  defendant^  for  the  oouversioB  of 
the  goods  of  Spill  &  Br%gs^  and  for  money  received  to  tiie  use  of 
Bpill  <&  Briggs.  In  other  counts,  the  property  was  laid  in  ^ 
three  plaintiffs,  and  the  money  alleged  to  have  been  receired  to 
their  use.  There  was  also  a  count  on  accounts  stated  witb  ^ 
plaintiffs.    Pleas :  Not  guilty,  not  possessed,  and  never  indebted. 
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The  cause  was  tried  before  Montague  Smith,  J.,  at  the  sittings       1869 

ia  Middlesex,  after  last  Michaelmas  Term,  when  it  appeared  that     HEnaur^ 

Spill  &  Briggs  were  partners,  and  in  December,  1866,  Spill  being  in  .       •• 

difficulties,  and  indebted  amongst  others  to  the  defendant  ^N'evill, 

indorsed  to  him  in  payment  of  his  private  debt,  and  in  fraud  of  the 

partaership,  certain  bills  of  exchange  belonging  and  payable  to  the 

partnership  amounting  to  314Z.  5a.  4cl.,  the  defendant  being  aware  at 

the  time  that  Spill  had  no  right  to  do  so.   Judgments  were  shortly 

afterward  obtained  against  Spill  by  other  creditors,  and  he  was 

arrested  in  March,  1867,  and  taken  to  Whitecross  Street  Prison, 

where  he  remained  till  the  18th  of  April,  when  he  was  declared 

bankrupt  by  the  visiting  registrar  under  the  provisions  of  the 

Bankruptcy  Act>  1861,  a  101.     Two  of  the  plaintife,  HeUbut  & 

Bocca^  were  appointed  assignees  of  Spill,  and  having  elected  to 

disaffirm  the  transaction  between  Spill  an4  the  defendant  as  a 

fraudulent  preference,  they  brought  this  action  in  conjunction  with 

Spill's  former  partner,  Briggs^  to  recover  back  the  amount  of  the 

bills.     Upon  these  facts  the  plaintifib  were  nonsuited,  leave  being 

given  to  them  to  move  to  enter  the  verdict  for  314/.  5a*  4(2. ;  the 

defendant  admitting  that  the  payment  to  him  amounted  to  a 

fraudulent  preference ;  the  Court  to  have  power  to  draw  infer^ices 

of  fact,  and  all  the  powers  of  amendment  of  a  judge  at  Nisi  Frius. 

A  rule  having  been  obtained  accordingly  to  enter  the  verdict  for 

the  plaintiffs  for  314/.  5s.  4d.y 

Keaney  Q.Gw,  and  Barnard  shewed  cause.  The^  title  of  Spill's 
assignees  relates  back  only  to  March,  1867,  the  date  of  his  commit- 
ment, such  being  the  express  provision  of  the  Bankruptcy  Act, 
1861  (24  &  25  Vict.  c.  134),  s.  103.  At  that  date  no  one  could 
have  sued  the  defendant  for  the  conversion  of  these  goods.  Briggs 
could  not  have  sued  alone,  because  the  property  converted  was 
partnership  property,  nor  could  he  have  sued  with  Spill,  because 
Spill  would  have  been  estopped  from  disaffirming  his  own  act. 
The  bankruptcy  of  Spill  cannot  have  given  Briggs  any  fresh  rights : 
Jones  V.  Yaies.  (1)  Briggs  might,  perhaps,  have  been  entitled  to 
bring  an  action  in  the  nature  of  an  action  for  conspiracy  against 
Spill  and  the  defendant  for  their  fraud,  but  the  damages  to  be 

(1)  9  B.  &  0.  632. 
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1869        rccoverod  in  that  action  would  have  been  only  the  actual  daicAges 
Heilbut     sustained  by  him,  depending  on  the  state  of  the  partnership  ac- 

It  is  true  that  the  assignees  of  Spill  might  have  disaffirmed  the 
transaction  between  Spill  and  the  defendant  as  a  fraudulent  pre- 
ference, if  tlie  bills  had  been  part  of  Spill's  priTate  estate ;  or  the 
assignees  of  the  partnership  might  have  disaflirmed  it^  if  the  part- 
nership property  had  been  used  to  pay  one  partnership  creditor: 
but  it  has  never  been  decided  that  the  assignees  of  Spill's  private 
estate  can  interfere  with  any  disposition  of  the  partnership  property 
as  a  fraudulent  preference.  Even,  however,  if  the  assignees  of  Spill 
are  entitled  to  his  interest  in  these  bills  they  have  a  wholly  diflereot 
right  of  action  in  respect  of  them  from  that  which  Briggs  has  in 
respect  of  his  interest  in  the  goods,  and  they  cannot  join  their 
rights  with  his  so  as  to  bring  trover  for  the  whole  bills,    h 
Thomawm  v.  Frere  (1),  the  title  of  the  assignees  related  back  to  a 
period  prior  to  the  fraudulent  transfer  of  the  bill  of  exchange;  tbe 
title  to  the  bill  was  therefore  in  the  assignees  and  the  solvent 
partner  at  the  time  it  was  received  by  the  defendant,  and  they 
could,  therefore,  join  to  recover  it  back.    That  is  the  very  groiuid 
of  the  decision,  and  shews  that  the  present  plaintiffs  are  not  en- 
titled to  succeed. 

Buti^  Q,0.  (Archibald  with  him),  in  support  of  the  rule.  If 
the  only  right  existing  in  Briggs  was  that  of  bringing  an  action 
for  conspiracy,  he  might  not  be  able  to  join  that  right  to  the  rights 
of  Spill's  assignees ;  but  in  fact,  the  fraudulent  act  of  Spill, 
being  done  with  the  knowledge  of  the  defendant,  could  not  affect 
Briggs*  interest  in  the  bills  though  it  was  sufiScient  to  pass  Spill's 
interest,  and  though  Briggs  would  have  been  prevented  from 
bringing  an  action  against  the  defendant,  because  a  man  cannot 
sue  a  tenant  in  common  to  recover  the  common  property. 

[WiLi.ES,  J.  It  may  be  doubted  whether  even  Spill's  property 
passed,  because  by  the  law  merchant  a  bill  belonging  to  two  can 
only  be  endorsed  by  authority  of  the  two,  and,  if  one  indorse  it  for 
himself  alone,  it  is  only  an  authority  to  the  person  to  whom  he  en- 
dorses it  to  receive  the  amount  due  io  him.] 

That  is  a  further  reason  why  the  plaintiffs  may  succeed,  bnt  ii}' 
(I)  10  JIast,  418. 


V, 

Nbvill. 
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flependenily  of  tbat^  when  the  assignees  have  elected  to  disaffirm  iseo 
Spill's  act  as  a  fraudulent  preference,  it  becomes  void  as  against  "hmlbct 
them  from  the  very  commencement,  and  has  no  effect  in  respect 
of  Spill's  interest,  any  more  than  it  otherv^ise  had  in  respect  of 
that  of  Briggs.  The  defendant,  therefore,  has  acquired  no  interest 
in  the  bills;  but  Briggs  and  Spill's  assignees  are  tenants  in  common, 
and  as  such  are  entitled  to  bring  a  joint  action  to  recover  them 
from  the  defendant  who  has  no  title  to  them.  The  assignees  of 
Spill's  private  estate  are  entitled  to  disaffirm  the  act,  because  any 
misappropriation  of  the  partnership  property  is  an  injury  to  the 
private  creditors.  The  authorities,  too,  are  in  favour  of  the  plain- 
tiffs. In  Jones  v.  Yaies  (1)  it  is  said  that  the  assignees  could  not 
join  with  the  solvent  partner  to  sue  in  such  a  case  as  the  present, 
unless  the  bankrupt's  act  amounted  to  a  fraudulent  preference, 
implying  that  in  that  case  they  could.  Thomason  v.  Frere  (2), 
shews  that  where  the  assignment  by  a  bankrupt  is  invalid  his 
assignees  can  join  with  the  solvent  partner  in  suing,  and  here  the 
assignment,  being  by  way  of  fraudulent  preference  and  disaffirmed 
by  the  assignees,  was  invalid.  Burt  v.  Moult  (3),  is  to  the  same 
effect. 

WiLLBS,  J.  This  case  raises  a  question  of  considerable  nicety 
with  respect  to  the  rights  of  the  assignees  of  a  bankrupt  partner 
and  the  solvent  partner  to  join  in  an  action  for  the  recovery  of 
partnership  property.  In  the  circumstances  of  the  present  case  the 
question  is  rather  one  as  to  joinder  of  parties  than  as  to  the  sub- 
stantive rights  of  the  plaintiffs.  It  appears  that  Briggs  &  Spill  were 
in  partnership,  and  that  Spill  owed  the  defendant  Nevill  a  personal 
debt.  The  firm  possessed  at  the  time  a  quantity  of  bills  payable 
to  them,  and  to  apply  those  bills  to  private  purposes  was  a  fraud  on 
the  firm.  Spill,  however,  did  profess  to  indorse  those  bills  to  the 
defendant  in  payment  of  his  private  debt,  in  the  form  in  which  they 
would  have  been  indorsed  if  he  had  indorsed  them  for  the  firm, 
and  the  defendant  took  them,  knowing  that  the  transaction  was 
a  fraud  upon  the  firm.  The  effect  of  this  transaction,  therefore, 
would  have  been,  if  Spill  had  not  subsequently  become  bankrupt, 
that  one  partner  had  paid  his  debt  with  property  belonging  to  both. 

(1)  9  15.  &  C.  C32.  CJ)  10  East,  418.  (3)  1  C.  &  M.  525. 


Nevill. 
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1869  That  being  the  case,  if  the  partners  had  brought  a  joint  action  to 
Heilbut"  recover  the  bills,  a  difficulty  would  have  arisen,  because  Spill  would 
have  been  estopped  by  his  own  act  from  saying  he  had  not  autho- 
rity to  indorse  the  bills.  Whether  there  would  have  been  an 
answer  to  a  separate  action  by  Briggs  it  is  not  necessary  now  to  say. 
There  is  no  doubt  that  Briggs  could  have  maintained  some  action 
or  suiti  by  which  to  reimburse  himself  for  his  loss  in  respect  of  the 
fraud  practised  upon  him  by  Spill  and  the  defendant,  but  there 
would  have  been  the  difficulty  I  have  mentioned  in  the  way  of  any 
joint  action  by  Briggs  &  SpilL  The  same  difficulty  would  have 
existed  in  full  force  in  respect  of  an  action  brought  by  Briggs  and 
the  assignees  of  SpiU  after  Spill's  bankruptcy  if  nothing  else  had 
appeared,  since  the  assignees  have  no  better  title  than  the  bankrupt; 
and  unless  it  can  be  shewn  that  a  case  of  fraudulent  pte&rence 
constitutes  an  exception,  the  plaintiffs  cannot  recover.  That  mak^ 
it  necessary  to  consider  the  exact  nature  of  the  diffionlty  in  the 
way  of  a  joint  action  by  Briggs  &  Spill.  That  difficulty  appears 
to  arise  from  the  rule,  that  two  persons  cannot  maintain  an  action 
where  there  is  a  good  ground  of  defence  against  one  oS  them.  It 
seems  in  this  case  rather  to  arise  from  the  law  of  estoppel  than  £rom 
the  fact  that  any  property  in  the  bills  had  passed  to  the  defendant, 
for  the  indorsements  must  be  taken  not  to  have  professed  to  pass  any- 
thing beyond  Spill's  interest,  since  the  defendant  knew  the  drcnm- 
stances  under  which  they  were  made,  and  therefore,  according  to 
Johnson  v.  Kennian  (1),  they  would  not  amount  to  a  trauBfer  even 
of  the  bills,  because  by  the  law  merchant  an  indorsement  must  be 
of  the  whole  of  a  bill.  I  should  be  inclined,  if  it  were  neeessarj,  to 
decide  in  the  plaintiffs'  favour  on  that  ground;  but  even  if  itiB 
looked  upon  as  if  it  were  a  transfer  of  goods  instead  of  bills,  and  put 
upon  the  ground  which  Mr.  Butt  has  principally  argued,  the  diffi- 
culty would  still  arise  from  Spill  having  transferred  his  interest 
in  the  chattels,  and  Briggs  being  unable  to  sue  as  tenant  in  com- 
mon, for  no  one  would  suppose  that  Spill  oould  transfer  more  than 
his  own  interest.  Whaty  then,  is  the  effect  of  Spill's  bankruptcy? 
It  is  that  the  assignees  have  become  entitled  to  Spill's  propeity)  ^^ 
are  bound  to  distribute  it.  They  would  be  entitled  to  Spill's  ps^* 
nership  property,  if  any,  and  would  be  trustees  of  his  partnership 

(1)  2  Wils.  262. 
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creditors  as  well  as  of  his  prirate  creditors,  since  the  property  would        18C9 
have  to  be  distributed  amongst  them  all,  only  in  diflTerent  orders,     heiujut 
and  it  is  a  disadvantage  to  the  assignees,  as  representing  both     xtvau 
classes  of  creditors,  to  be  deprived  of  any  part  of  Spill's  share  in 
the  partnership  property.    I  apprehend,  therefore,  that  the  law  of 
fraudulent  preference  does  apply  to  the  present  case.    The  law  of 
fraudulent  preference  is  quite  distinct  from  any  relation  back  of 
the  assignees'  title.    It  entitles  them  to  say  where  the  bankrupt 
has  made  an  assignment  of  any  of  his  property  to  one  of  his  ere- 
ditor^  as  was  done  in  the  present  case,  that  the  transaction  as 
against  them  shall  be  void.    Applying  that  rule  here.  Spill's 
assignees  may  say,  and  they  have  said,  that  the  handing  over  of 
the  bills  to  the  defendant  shall  be  void,  i.e.,  shall  be  considered  as 
if  it  had  never  taken  place,  the  effect  of  which  is  to  defeat  the 
estoppel.    In  respect  of  passing  the  property,  likewise,  the  election 
of  the  assignees  has  made  the  transaction  null.     The  result  is,  that 
Spill's  assignees  are  not  joined  in  this  action  to  enforce  a  right 
which  was  possessed  by  Spill  before  his  bankruptcy,  but  in  respect 
of  a  right  of  property  which  is  subject  to  no  difficulty,  and  which 
is  founded  on  the  law  of  fraudulent  preference.    Mr.  Keane's  ob- 
jection that  Spill's  a6signees  and  Briggs  were  suing  in  respect  of 
different  rights  was  certainly  ingenious.    In  truth,  they  are  really 
suing  in  respect  of  one  right,  viz.,  that  of  property,  though  the 
difficulties  in  their  way  are  got  rid  of  by  different  means.    Apart, 
therefore,  from  authorities  which  are,  I  think,  however,  in  accord- 
ance with  our  decision,  I  have  come  to  the  conclusion  that  the  rule 
ought  to  be  m^de  absolute. 

Montagu^  Smith,  J.  I  am  of  the  same  opinion.  Ko  doubt, 
on  the  merits,  the  plaintiffs  ought  to  succeed,  and  I  am  glad  we 
are.able  to^sustain  tbis  action.  I  have  been  much  assisted  by  Mr. 
Butt's  argument,  and  am  satisfied  that  the  plainti£b  have  such  a 
property  in  the  bills  as  gives  them  a  joint  right  of  action.  The 
transfer  at  the  time  was  a  fraud  both  on  Briggs  and  on  the  cre- 
ditors of  Spill ;  on  the  lattenbecause  it  amounted  to  a  fraudulent  pre- 
ference. It  is  plain,  however,  that  the  defendant  could  have  held 
the  bQIs  if  he  had  not  been  a  party  to  the  fraud ;  but,  as  he  knew 
the  nature  of  the  transaction  at  the  time  he  took  them,  he  would 
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1869  have  uo  title  in  equity  as  against  Briggs,  althougli  before  Spill's 
Hkilbut  bankruptcy  Briggs  could  haye  brought  no  action  such  as  this  founded 
Nevill  ^°  ^^®  property  in  the  bills,  either  in  his  own  name  or  by  jomiDg 
Spill.  He  would,  perhaps,  have  been  able  to  maintain  an  action 
of  a  different  nature  founded  on  conspiracy  and  fraud.  That  being 
the  state  of  things  up  to  the  time  of  Spill's  bankruptcy,  the  assignees 
acting  for  the  creditors  were  entitled  after  the  bankruptcy  to  take 
advantage  of  the  fraud  against  them,  which  was  such  at  the  time 
of  the  transaction,  and  treat  the  indorsement  as  utterly  void.  The 
assignees  have  done  so,  and  therefore  are  entitled  to  Spill's  interest 
in  the  bills  as  representing  the  creditors,  and  are  tenants  in  common 
with  Briggs,  and,  as  such,  they  may  with  him  bring  trorer  to 
recover  the  bills,  the  property  in  which  has  not  passed  to  the 
defendant  as  against  either  of  them,  on  account  of  the  fraud  as 
already  stated. 

Brett,  J.  The  plaintiffs  claim  in  this  case  as  being  entitled  to 
the  bills  as  partnership  property,  which  they  say  has  been  wrong- 
fully converted.  The  defendant  says  he  is  indorsee  of  the  bilK 
but  I  think  he  must  be  taken  at  the  time  of  action  brought  never 
to  have  been  indorsee  as  against  either  of  the  plaintiffs.  He  was 
not  so  as  against  Briggs,  because  the  bills  being  partnership  pro- 
perty they  could  not  be  indorsed  except  by  both  partners,  or  by  one 
having  the  authority  of  the  others,  or  acting  under  circumstances 
which  would  entitle  the  defendant  to  say  that  that  one  had  been 
held  out  as  having  such  authority.  The  defendant,  however,  knew 
that  Spill  had  no  authority  from  Briggs  when  he  made  the  indoi^ 
mcnt.  I  think,  for  the  same  reason,  there  was  no  valid  indoisement 
as  against  Spill,  but  he,  however,  would  have  been  estopped  from 
saying  so  in  any  action  which  he  brought  against  the  defendant; 
and  if  that  were  all,  I  think  his  assignees  would  be  estopped  alsa 
But  the  transaction  amounted  also  to  a  fraudulent  preference,  and 
his  assignees  had  a  right  to  disaffirm  it,  and  to  say  that  it  was 
void  as  against  them.  They  have  a  right,  therefore,  as  well  as 
Briggs,  to  say  that  there  has  never  been  any  valid  indorsement  I 
think  it  is  quite  right  to  take  notice  that  they  were  trustees  for 
the  partnership  creditors  as  well  as  for  Spill's  private  creditors,  for 
the  partnership  creditors  are  also  creditors  of  the  private  estate. 
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I  have  a  strong  opinion  that  the  result  would  be  the  same  if  it  had        isco 
not  been  bills,  but  goods  or  money,  which  Spill  had  given  to  the     Heilbut~ 
defendant.    It  is  suflScient  here,  however,  to  say  that  there  was  no      ^evill 
valid  indorsement  as  against  either  of  the  plaintiffs,  and  that  the 
bills,  therefore,  remain  their  property. 

jRule  absolute. 

Attorneys  for  plaintiffs :  Venning,  Bdbins,  &  Venning. 
Attorney  for  defendant :  /•  Godwin. 


WAYGOOD  ASD  Anothek,  PBrmoxisBs;  JAMES,  Respokdent.  May  A. 

Taunton  Election  Petition. 

Parliament — Election  Peiiilon — Effect  of  the  Decision  of  a  Judge  at  an  Election 
Trial—Si  &  32  Vict.  c.  125. 

Where  an  election  petition  claims  the  seat  for  one  of  the  defeated  candidates, 
nnd  the  judge  on  the  trial  of  the  petition  decides  that  such  candidate  was  duly 
(lectcd,  the  judge's  decision  is  final,  and  a  petition  against  the  return  of  such  can- 
didate cannot  subsequently  be  presented  under  the  provisions  of  31  &  32  Vict, 
c.  125. 

This  was  a  rule  obtained  by  the  respondent  to  take  an  election 
petition  off  the  file  of  the  Court.  It  appeared  from  the  affidavits 
that  the  election  for  the  borough  of  Taunton  took  place  on  the 
18th  of  November,  1868,  when  there  were  three  candidates,  Cox, 
Barclay,  and  James.  The  returm'ng  oflScer  returned  Cox  and  Bar- 
clay as  duly  elected,  and  a  petition  was  thereupon  presented  by 
two  voters  against  the  return  of  Cox,  and  claiming  the  seat  for 
James.  Before  the  trial  Cox  gave  notice  to  the  petitioners  that 
he  intended  to  object  to  James's  return  on  the  ground  of  bribery 
and  treating.  At  the  trial  the  counsel  for  Cox  called  no  witnesses, 
but  he  cross-examined  the  petitioners'  witnesses  with  a  view  to 
prove  bribery  and  treating  by  James's  agents,  and  contended  in 
his  speech  that  such  bribery  and  treating  had  been  proved.  The 
judge  decided  that  Cox  had  been  guilty  of  bribery  by  his  agents, 
and  that  James  had  not  been  guilty  of  bribery  or  treating,  and 
after  a  scrutiny  he  further  decided  on  the  5th  of  March,  1869,  that 
James  had  been  duly  elected,  and  he  certified  the  same  to  the 
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18G9  speaker.  Ou  the  9th  of  March  the  clerk  of  the  Crown  attended  at 
Waygood  the  bar  of  the  House  of  Commons  with  the  returo,  and  by  otiet  d 
James.  ^^^  House  he  erased  from  it  the  name  of  Cox,  and  cm  the  eiBSoie 
wrote  the  name  of  James,  but  made  no  alteration  in  the  date  d 
the  return.  On  the  29th  of  March,  being  less  than  twenty-one 
days  after  the  5th,  omitting  Sundays  and  Good  Friday,  the  peti- 
tioners, being  two  voters,  presented  the  petition  now  in  question 
against  the  return  of  James,  alleging  that  he  had  been  guilty  of 
bribery  and  treating  by  himself  and  his  agents. 

Manisty,  Q.(7.,  and  Cohen,  shewed  cause.  -  The  5th  section  of 
31  &  32  Vict  c.  125,  gives  the  right  to  present  a  petition  com- 
plaining of  the  undue  return  of  a  member,  and  is  quite  general 
and  absolute  in  its  terms.  The  6th  section  imposes  the  condition 
that  the  petition  shall  be  presented  within  twenty-one  days  after 
the  return  of  the  member.  When,  then,  was  James  returned  ?  He 
certainly  had  not  been  returned  before  the  5th  of  March.  The 
clerk  of  the  Crown  is,  by  7  &  8  Wm.  3,  c.  7,  s.  5,  required  to  keep 
a  book  in  which  he  is  to  enter  all  the  returns,  and  James's  name 
clearly  could  not  have  appeared  therein  before  that  time:  as  cer- 
tainly he  has  been  returned  now.  It  is  clear,  therefore,  that  either 
the  date  of  the  decision  of  the  judge  at  the  trial,  or  of  the  amend- 
ment of  the  return  by  order  of  the  House  of  Commons,  was  the  date 
of  James's  return ;  and  it  is  unimportant  for  the  present  purpose 
which  was  really  the  date,  as  in  either  case  the  petition  was  presented 
in  time.  If  this  were  all,  the  petitioners  would  dearly  be  in  tbe 
right ;  but  certain  sections  are  relied  on  to  shew  that  under  the 
circumstances  of  this  case  the  petition  cannot  be  received.  Tlie 
13th  paragraph  of  the  11th  section  provides  that  the  deternunat»Hi 
of  the  judge  shall  be  final  to  all  intents  and  purposes.  The  37th 
and  38th  sections  provide  for  the  substitution  of  other  petitioneis  oi 
respondents  if  those  at  first  filling  those  positions  withdraw;  9si 
the  53rd  section  gives  the  right  to  the  respondent^  when  the  peti* 
tion  claims  the  seat  for  any  candidate,  to  shew  that  the  election  of 
the  latter  was  void  in  the  same  way  as  if  he  had  presented  a  cross- 
petition  against  him.  Unless,  however,  any  voter  may  also  petitK» 
against  the  return  of  a  person  so  declared  by  an  election  judge  to 
have  been  duly  elected,  the  whole  constituency  will  be  at  the  vasfcj 
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of  the  member  first  petitioned  against^  who,  when  the  judge  has  1869 
once  expressed  an  opinion  adverse  to  him,  will  have  no  motive  waygood 
for  pressing  the  recriminatory  diarges.  Indeed,  by  this  means  j^^^ 
any  candidate  might  obtain  a  seat  by  collusion  with  the  sitting 
member.  Any  number  of  petitions  may  be  presented  against  the 
return  of  a  member  in  the  first  instance,  and  the  2nd  section 
provides  for  their  consolidation,  and  thus  renders  impossible  the 
evil  of  a  collusive  or  feebly  fought  petition,  Bnt  if  the  respond- 
ent's view  of  the  act  be  correct,  there  is  no  such  protection  when 
a  member  has  been  seated  on  a  scrutiny.  The  fact  of  several 
petitions  against  the  same  ^member  being  contemplated  by  the 
act  shews  that  each  petitioner  is  not  supposed  to  represent  the 
whole  constituency.  Under  the  old  practice  there  was  a  sessional 
order  limiting  the  term  within  which  petitions  should  be  presented ; 
but  the  House  would  grant  special  leave  to  persons  to  be  heard 
subsequently,  if  they  had  not  had  an  opportunity  of  being  heard 
before.  Ko  such  discretion  is  vested  in  this  Court,  which  renders 
it  probable  that  the  legislature  considered  that  the  right  to 
petition  under  such  circumstances  was  already  given  under  the 
act. 

[WiLLES,  J.  There  is  no  precedent  for  a  second  inquiry  into 
the  conduct  of  a  member  whose  conduct  has  already  been  inquired 
into  on  a  previous  petition.  In  the  Southampton  Case,  quoted  in  the 
8th  ed.  of  Bogers  on  Elections,  p.  470,  the  speaker,  Mr.  M.  Sutton, 
stated  that  a  petition  could  not  be  received  against  a  member  who 
had  been  seated,  as  the  charges  alleged  in  it  might  have  been 
brought  forward  on  the  former  petition, 

Brbtt,  J.  Was  not  s.  32  expressly  inserted  to  meet  the  case 
of  one  of  the  parties  failing  to  press  the  case  as  strongly  as  he 
might  against  the  other  party  ?] 

'  That  section  was  more  probably  intended  to  meet  the  case  where 
both  parties  are  afraid  to  call  a  witness  who  might  yet  be  able  to 
throw  much  light  on  the  case.  The  11th  section  will  probably  be 
after  all  the  one  most  strongly  relied  on  by  the  respondent,  but 
that  must  be  taken  with  some  qualification,  because  if  a  corrupt 
payment  was  made  by  a  sitting  member,  after  a  petition  had  been 
tried  against  him,  there  can  be  no  doubt^  from  the  terms  of  the 
6th  section,  that  a  fresh  petition  might  be  presented  against  him ; 
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18C9        the  word  final  need  only  mean  that  there  is  no  appeal  from  ih 
Wayaood    j^dg^'s  decision  to  the  House  of  Commons  or  otherwise. 

Mettishj  Q,C.y  Otffard,  Q,G.,  and  Oriffits,  in  support  of  the  rule. 
An  election  {>etition  is  not .  a  suit  between  two  parties,  bat  an 
inquiry  in  rem  as  to  who  was  elected,  and  it  does  not,  thereforei 
make  any  difierence  whether  the  respondent,  on  the  first  petition, 
has,  or  has  not,  in  fact,  gone  into  the  question  whether  the  candi- 
date, for  whom  the  seat  was  claimed,  had  been  guilty  of  corrnpt 
practices,  if  he  was  entitled  to  do  so.    The  provision  of  ss.  37  and 
88,  for  the  change  of  the  parties  to  the  petition,  and  the  right  of 
the  judge,  under  s.  32,  to  proceed,  even  if  both  parties  withdraw, 
shew  clearly  that  the  nature  of  the  proceeding  is  as  above  de- 
scribed, and  if  this  view  be  adopted,  the  whole  act  is  consisteDt; 
while,  under  the  construction  presented  by  the  other  side,  the  very 
same  question  that  has  been  already  fully  heard  and  decided,  may 
be  tried  a  second  time  before  a  difierent  judge,  though  there  is 
nothing  in  the  act  to  shew  what  the  House  of  Commons  is  to  do 
in  such  a  case.    Such  a  thing  was  never  allowed  by  the  House 
under  the  old  practice,  though  they  had  a  discretion  in  the  matter, 
yet  it  is  now  claimed  as  a  right.     The  judge  may,  on  the  first  trial, 
decide  either  of  three  ways,  and  in  two  of  such  cases  his  decision 
is  certainly  final,  viz.,  if  he  decides  that  the  sitting  member  was 
duly  elected,  or  that  neither  the  member  nor  the  candidate  for 
whom  the  seat  is  claimed  were  so ;  there  is  no  reason  why  his 
decision  should  not  be  equally  final,  if  he  decides  in  favour  of  the 
candidate  for  whom  the  seat  is  claimed.    No  practical  hardship 
results  from  there  being  no  right  to  petition  against  the  person  s) 
seated,  for  if  the  respondent  abandon  the  petition,  an  elector  may 
come  in  and  conduct  the  recriminatory  case,  as  if  he  had  presented 
a  petition,  and  if  the  respondent  does  not  actually  withdraw,  he 
would  doubtless  be  always  willing  to  fight  the  case  to  the  last,  i( 
his  party  were  willing  to  supply  the  funds.     The  words  of  s.  6, 
though  not  perhaps  absolutely  conclusive,  seem  more  consistent 
with  this  interpretation,  for  James  cannot  strictly  be  said  to  have 
been  returned  at  all.    The  13th  paragraph  of  the  llth  section,  is, 
however,  quite  plain,  and  enacts  that  there  shall  be  a  final  deter- 
mination at  the  trial  of  the  question  who  has  been  elected,  and 
8.  13  confirms  this  by  rendering  it  obligatory  on  the  House  o( 
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Commons  to  carry  out  the  judge's  decision.  There  is  no  discretion  1869 
given  to  the  House  as  in  s.  14.  The  provisions  of  s.  32  may  not  wayoood 
be  any  great  protection  to  the  public,  but  they  were  evidently  so 
intended,  and  would  prevent  any  gross  injustice  occurring ;  s.  19 
shews  that^  even  if  the  respondent  refuses  to  defend  his  seat^  there 
is  to  be  an  inquiry  as  to  the  election,  and  it  is  clear,  therefore, 
that  the  decision  of  the  judge  is  to  be  treated  as  a  judgment  in 
rem.  The  53rd  section  alters  the  fcH'mer  law  by  giving  the  re- 
spondent a  right  to  make  recriminatory  charges  in  all  cases  where 
the  seat  is  claimed,  and  thus  renders  the  due  return  of  the  person, 
for  whom  the  seat  is  claimed,  in  all  cases  one  of  the  matters  to  be 
inquired  into.  The  present  petition,  therefore^  has  been  im- 
properly presented,  and  should  be  struck  off  the  file. 

BovTiiL,  C.J.  In  this  case  the  petition,  which  was  presented  by 
two  voters,  sought  to  avoid  the  election  of  Mr,  Serjeant  Cox,  and 
also  claimed  the  seat  on  behalf  of  Mr.  Henry  James,  who  was  a  can* 
didate  at  the  election.  Upon  such  a  petition  it  is  clear,  according 
to  the  terms  of  the  act  of  parliament,  that  a  distinct  issue  was 
raised  on  each  of  the  points  involved  in  that  petition.  The  53rd 
section  of  the  act  distinctly  authorizes  and  gives  jurisdiction  to 
the  judge  to  try  the  issues  with  respect  to  the  candidate  on  whose 
behalf  the  seat  is  claimed,  or  who  is  alleged  by  the  electors  or  the 
voters  to  have  been  the  person  returned  as  their  representative ; 
and,  according  to  rule  7  of  the  rules  framed  by  the  election 
judges,  provision  has  been  made  for  carrying  into  complete  effect 
the  intention  of  the  legislature,  and  for  the  trial  of  all  the  issues 
which  are  raised  on  such  a  petition.  It  is  true  that  the  candidate 
is  no  party  to  the  petition,  but  that  was  well  known  to  the  legisla- 
ture, and  from  the  nature  of  things  the  probability  is,  that  the 
matter  will  be  fairly  and  properly  conducted  without  collusion ;  and 
there  are  some  provisions  in  the  act  for  the  purpose  of  preventing 
collusion  under  certain  circumstances.  The  inquiry  is  one  not  as 
between  party  and  party,  but  one  affecting  the  rights  of  the  elec- 
tors, the  persons  who  are  or  may  be  members  or  candidates,  and 
the  House  of  Commons  itself  and  its  privileges;  and  this  inquiry 
is  to  take  place  before  one  of  the  election  judges,  who  is  to  inquire 
into  and  decide  the  questions  raised  for  his  determination.    One  of 
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ndodbledly,  mmi  be  am  wmk  a  petitiaB  ai  tUs. 
whether  tibe  eawHifale^  tar  whom  the  leai  ifdened,  vascrm 
not  dnlj  elected  at  the  eleetaoa;  tiiel  is  en  ime  dktmedj  nhed. 
mod  tibe  pettiee  mey  go  mto  it  if  thej  plgew,  or  attj  afastaoi  fron 
80  doing,  end  the  opportonitj  is  thoc&xe  efibrded  of  hnrBig  die 
question  disconed  end  ebeohlelj  end  toellj  detennined  brtbe 
Section  jodge.    If  the  decinon  on  eoch  e  pciitian  be  ngaiMt  tk 
cendidete^  then,  onder  the  Bribery  Aei  at  185^  he  becomes  die- 
qoelified,  whflet  if  the  dedaion  be  in  his  Cimnr  Aea  the  eoB»- 
qnenee  fidlowB  the!  the  letnm  is  emended,  the  iimfiMJuiw  ctihe 
aet  eie  ceiried  oat,  end  bj  the  dednion  of  tiie  jn%e  he  beeoaie< 
the  sitting  member.    In  the  present  eeee^  of  eU  othen  this  matta 
seemstome  tohaTebeeomemjadieelSL    Not  only  uns  the  iKse 
raised  by  the  petition,  bot  the  qnestion  so  raised  was  gwe  into, 
and  it  matters  not  that  affirmatiTe  eYidence  was  not  offered  on  be- 
half of  the  sitting  member,  and  that  he  coDtoited  himself  with  the 
cross-examination  of  the  witnesses  who  were  offered  by  the  peti- 
tioneiB,  far  in  that  way  eridenee  was  obtained  and  was  solmitted 
to  the  consideration  of  the  judge,  and  the  learned  ooonsel  wbo 
appeared  far  the  sitting  member  aigoed  the  caseas  to  the  disqpli- 
fication  of  the  gentleman  who  is  now  the  sitting  member,  Mr. 
James.    The  iasoe  haying  been  raised,  the  eridenee  gone  into,  asi 
the  argoments  of  counsel  heard,  the  jndge  has  decided,  andlamat 
a  loss  to  distinguish  this  case  fix>m  one  where  witnesses  bsTS  been 
examined  in  any  number,  a  scrutiny  has  been  gone  into  which  his 
continued  for  days,  possibly  for  weeks,  and  ultimaidy  a  deckm 
given  in  favour  of  the  candidate  who  chnms  the  seat    In  such  a 
case  as  that^  it  cannot  be  contmded  for  a  moment  that  the  inten- 
tion of  the  l^islature  was  that  after  tlie  fullest  inquiry  has  been 
made,  ample  evidence  given,  arguments  adduced  on  dtherade, 
and  the  matter  finally  determined  by  the  judge,  exactly  the  same 
question  might  be  brought  under  discussion  before  another  jadge, 
and  the  whole  inquiry  gone  into  again.    That  would  be  nothing 
more  nor  less  than  an  appeal  against  the  decision  of  the  judge  wbo 
decided  in  the  first  instance,  and  notwithstanding  that  no  power  of 
appeal  is  to  be  found  anywhere  in  the  act    So  far  from  its  being 
the  intention  o(  the  legislature  that  there  should  be  any  ^>pea],  or 
that  the  decision  of  the  judge  should  be  questioned  on  a  matter  d 
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fact^  parUament^  by  the  13ih  paragraph  of  the  11th  seotion  of  the       1869 
act,  exi^essly  declares  that  the  decision  of  the  judge  shall  be  final    watgood 
to  all  intents  and  purposes.    If  it  is  to  be  final  to  all  intents  and 
purposes,  can  it  be  said  to  be  final  unless  it  is  to  conclude  the  par- 
ties in  a  matter  which  was  in  issue»  and  on  which  the  decision  of 
the  judge  has  been  pronounced  ?    The  argument  on  the  other  side 
would  go  to  defeat  the  very  express  enactment,  as  it  seems  to  me, 
contained  in  the  act.     That  the  decision  is  to  be  final  is  further 
shewn  not  only  by  the  absence  of  any  power  of  appeal,  or  of  ques- 
tioning the  decision  of  the  judge,  but  by  the  13th  section,  which 
declares  that  upon  the  certificate  of  the  judge  being  communicated 
to  the  House  of  Commons  by  the  Speaker,  it  shall  give  the  neces- 
sary directions  for  confirming  or  altering  the  return,  or  issuing  a 
writ  for  a  new  election,  or  carrying  the  determination  of  the  judge 
into  execution,  as  circumstances  may  require.    In  this  view  of  the 
case,  it  would  seem  that  in  every  instance  where  the  seat  is  claimed 
by  the  petition,  and  the  matter  distinctly  raised,  then,  whether  the 
matter  is  gone  into  or  not^  as  it  is  raised  and  is  a  point  in  issue 
which  the  judge  may  determine,  and  which  he  would  determine  in 
the  absence  of  evidence  in  £Bkvour  of  the  one  side  or  the  other,  the 
decision  is  equally  conclusive  whether  the  evidence  is  given  or  not. 
The  consequence  is  that  in  every  case  where  the  seat  is  claimed 
there  can  be  no  new  petition ;  and  that  if  there  be  an  alteration 
of  the  return  the  sitting  member  will  be  unseated  and  the  other 
candidate  declared  duly  elected.    I  can  quite  understand  why  the 
present  act  so  provides,  as  this  is  exactly  the  practice  which  pre- 
vailed in  parliament  before  the  recent  legislation.    The  practice 
was  that  where  a  seat  was  claimed,  and  there  was  an  opportunity 
of  contesting  the  validity  of  the  election  of  the  party  claiming  the 
seat,  the  House  of  Commons  would  not  allow  the  matter  to  be  gone 
into  afterwards,  or  allow  any  further  time  for  the  presentation  of  a 
petition ;  and,  a  fortiori,  it  would  be  so,  in  a  case  like  the  present, 
where  not  only  was  the  question  raised,  but  the  matter  was  gone 
into  by  argument  and  evidence,  and  a  decision  pronounced  by  the 
judge.     In  former  times,  where  a  petition  proceeded  on  some 
technical  groimd,  as  to  the  form  of  the  return,  the  mode  of  adding 
up  the  figures,  or  the  like,  it  seems  that  it  was  the  practice  of  the 
House  to  relax  its  rules,  and  by  a  special  resolution  to  allow  a  fresh 


V. 

James. 
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18G9  petitioii  to  be  presented,  but  there  is  no  such  provision  in  this  case, 
Wayoood  nor  can  any  such  doctrine  apply  to  the  case  now  under  considero- 
tion.  It  is  sufficient  to  say  that  there  is  no  clause  in  this  a6t  which 
authorizes  any  new  petition  where  a  matter  has  been  already 
inquired  into,  and  solemnly  determined  by  the  judge.  The  status 
of  the  member  is  declared  by  the  judgment  of  the  election  judge. 
By  that  decision  Mr.  James  was  declared  duly  elected,  and  ^t 
decision  becomes  binding  on  every  person,  on  every  elector,  on  the 
candidate,  on  the  sitting  member,  and  also  on  the  House  of  Com- 
mons. Under  these  circumstances,  I  am  of  opinion  that  the  pre- 
sent rule  must  be  made  absolute,  not  however  to  take  the  petition 
off  the  file,  but  to  stay  all  further  proceedings  on  the  petition, 
which,  in  the  opinion  of  the  Court,  is  the  proper  course  to  be 
adopted. 

WiLLES,  J.  I  am  of  the  same  opinion,  both  on  the  principal 
point,  and  also  that  it  is  better  that  the  form  of  the  rule  should 
be  as  suggested  by  my  Lord,  if  only  that  we  may  retain  control 
over  the  money  deposited  on  the  petition.  On  the  main  questios, 
what  crossed  my  mind  is  this:  unquestionably  James  has  been 
subject  to  assaults  from  a  less  numerous  body  of  persons  than 
might  have  assailed  him  if  returned  in  the  first  instance,  for  then 
any  voter  might  have  petitioned  against  him,  or  C!oz  might  hare 
done  so :  whereas  it  turns  out  he  has  only  been  exposed  to  a  recri- 
minatory charge  in  the  nature  of  a  petition  at  the  suit  of  Cox. 

It  is  said  that  he  has  therefore  gone  through  a  less  searchiDg 
ordeal,  but  when  looked  at  I  think  that  is  no  practical  objection, 
because  though  each  voter  and  candidate  may  present  a  petition 
against  the  return  of  a  member,  he  is  not  entitled  to  do  so  in 
respect  of  any  private  claim  of  his  own,  and  the  object  of  the 
legislature  in  dealing  with  the  question  who  should  be  entitled  to 
present  a  petition  was  only  to  secure  ample  opportunity  of  the 
matter  being  investigated.  Against  any  member,  therefore,  who  is 
elected  in  the  first  instance,  any  one  directly  interested  may  peti- 
tion :  if  the  petition  does  not  claim  the  seat  there  is  no  recrimina* 
tion  allowed,  but  if  the  petition  does  claim  it  the  respondent  is 
entitled  to  protect  himself,  and  before  the  scrutiny  prove  a  re- 
criminatory case,  and  so  that  the  election  of  the  other  candidate 
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coald  not  stand.    It  is  true  that  even  if  he  proves  it  the  petitioner       1869 

may  still  go  into  the  scrutiny  to  turn  out  the  sitting  member;    Waygood~ 

but  the  interest  of  the  person  who  claims  the  seat  and  the  person      j^^. 

who  holds  it  are  usually  sufficient  to  insure  a  full  inquiry,  and 

there  is  sufficient  difference  between  persons  who  are  and  who  are 

not  in  possession  of  the  seat  to  induce  the  legislature  to  trust  the 

former  to  raise  all  proper  objections  to  any  person  claiming  it. 

Further,  the  respondent  who  actually  proceeds  to  trial  gives  proof 

of  the  sincerity  and  good  faith  with  which  he  is  actuated,  and  if 

the  respondent  chooses  to  cry  craven  the  act  allows  of  his  doing  so 

at  a  proper  time  when  the  chief  part  of  the  costs  have  not  been 

incurred,  and  the  act  then  also  provides  for  proper  notices  being 

given,  and  that  any  one  interested  may  take  his  place.    All  this 

seems  to  shew  that,  the  only  proceeding  which  the  legislature  has 

substituted  for  what  might  be  done  if  the  candidate  had  been  at 

first  elected,  is  the  recriminatory  charge.    We  cannot  add  to  what 

the  legislature  has  provided,  and  there  may  be  strong  reasons  why 

an  inquiry  which  may  involve  a  criminal  charge  should  not  be  gone 

into  a  second  time. 

If  a  case  should  arise  in  which  there  was  collusion  between  the 
claimant  and  the  member^  as  suggested  by  Mr.  Manisty,  though 
it  be  not  in  our  competency,  it  might  be  in  the  competency  of  the 
House  of  Commons  to  allow  a  second  investigation  of  the  matter, 
under  the  general  jurisdiction  over  returns  of  members  established 
in  QoodwvrCs  Case.  (1) 

MoNTAGtB  Smith,  J.  I  am  of  the  same  opinion.  There  was  an 
inquiry  before  one  of  the  election  judges  on  a  petition  claiming  the 
seat,  which  involved  not  only  the  question  whether  the  member  who 
had  been  returned  had  been  duly  elected,  but  whether  the  person 
for  whom  the  seat  was  claimed  was  duly  elected.  That  is  an  issue 
raised  when  the  seat  is  claimed ;  on  that  issue  the  decision  of  the 
judge  must  be  given,  and  when  given  I  think  that  the  decision  was 
final.  I  should  have  thought,  on  general  principles,  that  where  a 
judge  has  jurisdiction  over  an  issue,  and  where  no  appeal  to  any 
other  tribunal  is  given  from  his  decision,  such  decision  would  be 
final.    But  it  further  appears  to  me  that  upon  the  plain  words  of 

(1)  2  State  TrialB,  p.  91. 
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1869       the  ]  3th  sob-sectioii  of  the  11th  section  of  the  act  the  certificate  of 
Watoooo    ^^^  pi^'go  ^  made  by  yirtue  of  the  statate  final  and  condaaiTe. 
Jakbb.      ^Ai^giiAge  could  hardly  be  stronger  than  the  words  used  in  that 
section.    It  is  enacted  that  **  at  the  conclusion  of  the  trial,"  Le.,  the 
trial  of  the  petition  under  which  by  the  53rd  section  of  the  act  the 
issue  may  be  raised  whether  or  no  the  candidate  claiming  the  seat 
was  duly  elected,  **  the  judge  who  tried  the  petition  shall  determine 
whether  the  member  whose  return  or  election  is  complained  of,  or 
any  or  what  other  person,  was  duly  returned  or  elected,  or  whether 
the  election  was  void,  and  shall  forthwith  certify  in  writing  such 
determination  to  the  speaker,"  so  that  the  judge  is  boond  ou  sacb 
a  petition  to  determine  who  was  duly  elected  at  the  election,  and 
to  certify  his  decision  to  the  speaker,  and  *^  upon  suoh  certificate 
being  given,  such  determination  shall  be  final  to  all  intents  and 
purposes."  It  seems  to  me  exceedingly  difficult  to  say  after  this  ex- 
press enactment  that  the  determination  of  the  judge,  that  Mr.  James 
was  duly  elected,  can  be  in  auy  way  impugned.     Certainly  the 
statute  does  not  shew  any  mode  by  which  it  could  be  impugned. 
The  statute  gives  no  appeal,  but,  on  the  contrary,  oftntains  the  veiy 
words  that  are  to  be  found  in  statutes  in  like  cases  when  it  is  in- 
tended that  there  should  not  be  an  appeal — ^^  the  determination 
shall  be  final  to  all  intents  and  purposes."    The  learned  counsel, 
Mr.  Mamsty,  pointed  out  some  consequences  that  might  arise  from 
tlie  inability  of  the  electors  to  question  the  proceedings  of  a  candi- 
date claiming  the  seat  at  an  election ;  but  consequences  still  more 
serious  might  follow  if  under  the  scheme  of  this  act  a  second  peti- 
tion were  to  be  allowed,  because  in  that  case  the  candidate  might 
be  put  to  all  the  anxiety,  yexation,  and  expense  of  a  second  in- 
quiry, and  public  justice  might  be  open  to  the  scandal  of  having  ft 
different  judgment  in  the  same  issue,  even  upon  the  same  eridence, 
from  two  judges  of  co-ordinate  jurisdiction.    I  think  that  the  con- 
sequence which  would  arise  from  our  holding  that  there  might  be 
a  second  petition  are  much  more  serious  than  those  which  would 
occur  from  our  holding  that  such  a  petition  cannot  be  presented. 
The  consequence  suggested  by  Mr.  Manisty  was  this,  that  the  re- 
spondent might  collude  vrith  the  petitioner,  and  so  stifle  an  inquii; 
into  any  corrupt  practices  committed  by  the  candidate  for  whom 
the  seat  was  claimed. .  Collusion  of  this  kind  may  possibly  oocQr> 
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but  it  may  also  occur  in  many  other  cases  for  which  the  act  makes       1869 
no  provision,  and  if  such  an  evil  is  found  hereafter  to  arise,  the    watoood 
legislature  may  supply  Ihe  remedy  very  easily,  by  enacting  that  in      j  Ji[s8. 
cases  where  the  candidate  claims  the  seat  or  any  voter  claims  it 
for  him,  electors  may  come  in  within  a  certain  time  and  present  a 
counter  petition  against  him  which  might  be  tried  with  the  original 
petition.    There  would  then  still  be  but  one  inquiry.    It  seems  to 
me  that  the  whole  scheme  of  the  act  is  foimded  on  this,  that  there 
shall  be  but  one  inquiry  into  the  election,  and  that  the  whole  in* 
quiry  shall  take  place  upon  the  original  petition,  with  such  substitu- 
tions as  are  allowed  by  the  act.    The  decision  given  on  such  inquiry 
is  a  decision  in  rem,  and  the  intention  of  the  act  is  expressed  in 
very  plain  terms,  that  the  determination  of  the  judge  upon  it  shall 
be  final,  and  put  an  end  to  all  further  investigation  into  the 
election. 

Bbbtt,  J.    There  are  two  questions  raised,  as  it  seems  to  me ; 
first,  whether  the  petition  can  properly  be  presented  ?    Secondly,  if 
it  can  properly  be  presented,  is  it  one  which  ought  to  be  enter- 
tained?   In  my  view  of  the  case  neither  question  can  arise  except 
in  the  case  where  the  seat  is  claimed  by  an  unsuccessful  candidate, 
because,  if  the  successful  candidate  does  not  claim  the  seat»  there 
can  be  no  reasonable  ground  for  petitioning  against  him ;  neither 
can  there  be  a  judgment  as  to  his  status  or  position.    As  respects 
the  first  question,  until  the  decision  of  the  judge  has  been  given 
the  unsuccessful  candidate  has  not  been  returned  to  the  clerk  of 
the  Crown  in  chancery;  and  after  that  decision  it  is  enacted  by 
the  13th  section,  not  that  a  new  return  is  to  be  made,  but  that  the 
old  return  is  to  be  altered ;  and  then  the  name  of  the  successful 
candidate  is  inserted  in  the  return  which  bears  the  original  date. 
So  that  it  seems  to  me,  both  from  the  facts  and  the  construction  of 
the  statute,  that  there  can  be  no  valid  petition  against  an  unsuc- 
cessful candidate  who  claims  the  seat.    That  was  put  forward  by 
Mr.  Manisty  as  an  invincible  objection ;  but  it  does  not  seem  to  me 
to  be  so;  for  it  does  not  lead  to  any  injustice,  as  by  the  53rd  section 
the  candidate  who  does  claim  the  seat  lays  himself  open  to  all  the 
oonsequences  to  which  a  successful  candidate  is  liable  on  petition. 
I  therefore  think  that  a  petition  cannot  be  properly  presented  to 
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18C9       this  Courts  and  that  in  the  case  of  a  candidate  claiming  the  seat 
Watgood    there  can  be  no  valid  petition,  and  that  no  such  petition  is  required. 
Supposing  this,  however,  not  to  be  so,  then  arises  the  next  question, 
viz.,  whether  on  such  a  petition  there  can  be  a  second  trial  with 
regard  to  the  election.    It  seems  to  me  that  there  cannot,  because 
upon  the  true  construction  of  this  act  the  first  judgment  is  a  judg- 
ment upon  the  status  of  the  person  originally  elected,  and  is  bind- 
ing  against  all  the  world.    Section  11,  subs.  13,  states  in  terms  that 
the  judgment  is  to  be  final  and  condusiye,  and  the  meaning  of  the 
words  there  used  is  to  be  construed  by  reference  to  s.  13,  which 
shews  that  it  is  not  only  to  be  binding  as  between  the  parties,  but 
it  is  to  be  binding  upon  the  House  of  Ciommons.    It  is  made  obli- 
gatory on  the  House  of  Commons  to  carry  out  the  decision  of  the 
judge's  certificate  ministerially^  without  any  discretion  on  their  part. 
This  is  strong  to  shew  that  the  meaning  of  the  words  in  s.  13  is  that 
the  judgment  there  mentioned  is  to  be  final.     And  ss.  38  and  39, 
which  allow  a  change  of  parties,  go  to  shew  that  the  judgment  is 
to  be  a  judgment  on  the  status  of  the  person  originally  elected— 
a  judgment  in  rem  binding  against  all  the  world.    Two  objectioDS 
have  been  made  to  this  view.    Firsts  there  was  a  powerful  obje^ 
tion  made  by  Mr.  Manisty,  the  effect  of  which  was,  that»  assaming 
the  sitting  member  to  conduct  the  case  against  the  claimant  with* 
out  sufficient  energy  yet  without  fraud,  the  constituency  is  p^a^ 
tically  barred  by  the  present  decision  of  the  Court.    That  io  a 
certain  extent  is  true ;  but  it  seems  to  me  that  s.  32  is  the  mean5 
by  which  the  legislature  intended  to  meet  that  difficulty.    It  is 
obvious  that  the  legislature  mighty  if  they  pleased,  have  given 
power  to  any  one  to  intervene  or  have  appointed  an  officer  to  in- 
tervene in  these  cases,  as  the  Queen's  Proctor  does  in  cases  of 
divorce,  but  they  have  not  done  so ;  and  the  only  meaning  that  I 
can  give  to  s.  32  is  that  the  judge  is  to  act  in  a  more  mitigated 
manner  in  the  same  way.    It  may  be  that  the  section  may  not  cairy 
out  the  intention  of  the  legislature,  but  up  to  the  present  time  it 
has  not  been  tried,  and  however  that  may  be  I  can  give  no  meaning 
to  it,  unless  it  was  passed  in  order  to  meet  the  difficulty  pointed 
out.    The  other  objection  was  that  the  sitting  member  and  the 
candidate  may  fraudulently  collude ;  but  it  is  to  be  noticed  that  a 
judgment  in  rem  may  be  challenged  and  set  aside  on  the  ground 
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of  fraud  between  the  parties  to  the  deception  of  the  Court ;  and  if 
it  could  be  shewn  that  a  judgment  had  been  so  obtained  it  might  waygood 
well  be  argued  that  the  judgment  was  not  final.  What  would  be  j^^ 
the  proper  means  of  re-opening  the  question,  I  can  hardly  say; 
whether  there  might  be  a  fresh  trial  on  the  old  petition,  I  know 
not ;  or  it  may  be,  as  was  suggested  by  my  Brother  Willes,  that 
the  House  of  Commons  in  such  a  case  would  not  be  barred  by  the 
section  which  makes  them  bound  to  carry  out  the  certificate,  and 
that  it  would  be  null  and  void ;  so  that  by  the  instrumentality  of 
the  House  a  new  trial  under  those  circumstances  might  take  place. 
But  suppose  that  were  not  so,  and  that  this  is  a  casus  omissus,  still  it 
does  not  to  my  mind  alter  the  determination  to  be  arrived  at  from 
the  construction  of  the  Act  itself.  For  these  I'easons,  therefore,  1 
am  of  opinion  that  such  a  petition  as.  is  now  before  us  cannot  pro- 
perly be  presented  to  this  Court,  which  is  only  authorized  to  receive 
petitions  presented  according  to  the  Act ;  and  that  even  if  properly 
presented,  yet  that  there  cannot  be  a  second  trial,  which  practically 
would  be  an  appeal  from  th^  first 

Rule  absolute f  thai  all  proceedings 
should  he  stayed,  with  costs. 

Attorney  for  petitioners :  W.  A.  Boyle. 
Attorneys  for  respondent :  Wyatt  &  HcslsinSn 
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1868  [BEGISTBATION  GASES.]* 

Abo.  9. 
CHORLTON,  Afpeliakt;  LINGS,  BssPOHDrar. 


PaHiametU — Borough  Vote — Woman — Bfpresentation  of  the  PeopU  Ad^  18G7 
(30  <fe  31  Vidt,  c.  102)^  s.  9^**  Legal  lne(q)acity^--Lord  Brottgham't  Ad 
(18<&14  Viet.  €.21),$.^. 

The  Representation  of  the  People  Act,  1867,  s.  3,  enacts  that  every'' man' 
shall,  in  and  after  the  year  I8689  be  entitled  to  be  registered  as  a  voter,  and  when 
registered  to  vote  for  a  member  or  members  to  serve  in  parliament  for  a  borough 
who  is  qualified  as  follows,  first^  is  of  full  age,  and  not  subject  to  any  legal  ioca- 
pacity. 

By  Lord  Brongbam*s  Act,  s.  4,  in  all  Acts  words  importing  the  maBcaline  ^- 
der  shall  be  deemed  and  taken  to  include  females,  unless  the  oontrary  is  expressly 
provided  :— 

Eeld^  that  women  are  subject  to  a  legal  incapacity  from  voting  at  the  election  of 
members  of  parliament. 

Held,  also,  that  the  woid  ''man  '*  in  the  Representation  of  the  People  Act  doa 
not  include  women. 

Appeal  from  the  Bevising  Barrister  for  the  borough  of  Hao- 
Chester. 

Mary  Abbott  claimed  to  be  put  upon  the  list  of  voters  for  the 
township  of  Manchester  in  the  following  manner : — "  Abbott,  Mary 
—51,  Edward  Street— House— 51,  Edward  Street." 

It  was  admitted  that  Abbott  was  a  woman,  of  the  age  of  twenty- 
one  years,  and  unmarried,  and  that  she  had  for  twelve  months  pre- 
viously to  the  last  day  of  July,  1868,  occupied  the  dwelling  house 
stated  in  the  claim  within  the  township,  and  had  in  all  respects 
complied  with  the  requirements  of  the  Begistration  Acts. 

On  behalf  of  the  claimant  it  was  contended  that  under  the  ex« 
isting  statutes  the  claimant  was  duly  qualified  and  entitled  to  be 
registered  as  a  voter,  and  when  registered  to  vote  in  the  election  of 
a  member  of  parliament,  and  that  women  for  the  purpose  of  bein; 
registered  electors,  and  voting  in  election  for  members  of  parlia- 
ment, are  not  subject  to  any  legal  incapacity. 

It  was  maintained,  on  the  part  of  the  objector,  that,  under  tbe 
existing  statutes,  the  claimant  was  disqualified  on  account  of  her 
sex.         ^  

*  For  convenience  of  reference,  the  Begistration  Cases  for  this  year  are  all  oo1« 
lected  here^  irrespective  of  the  Term  in  which  they  were  decided. 
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The  revising  barrister  held  that  Mary  Abbott,  being  a  woman,        1868 
was  not  entitled  to  be  placed  on  the  register*    Appeals  of  5346    chobi/pon 
other  women  were  consolidated.  LiSsb. 

The  question  for  the  CSourt  was  whether  Abbott  was  or  was  not 
entitled  to  have  her  name  inserted  in  the  list  of  voters  for  the 
borough  of  Manchester. 

Noy,  7.  Ooleridgey  Q.C.  (Dr.  PanJchurst  with  him),  for  the  appel- 
lant The  question  in  this  case  is,  whether  women  are  entitled  to 
vote  in  the  election  of  members  of  parliament.  The  appellant  con- 
tends, firsty  that  there  was  originally  no  distinction  between  men 
and  women  in  this  matter,  and  that  subsequent  legislation  has  not 
introduced  any  such  distinction ;  and  secondly,  that  the  Bepresen- 
tation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102),  as  explained 
by  Lord  Brougham's  Act  (13  &  14  Vict  a  21),  s.  4  (1),  confers 
a  right  of  voting  upon  women,  even  if  they  did  not  possess  it 
before.  The  vote  claimed  by  the  appellant  is  a  borough  vote ; 
but  it  will  be  necessary  to  consider  the  right  of  women  to  vote 
in  counties,  because  if  they  can  be  proved  to  possess  such  a  right, 
it  will  at  once  afford  an  answer  to  all  the  arguments  derived  irom 
the  supposed  incapacity  of  women  to  exercise  the  franchise.  The 
first  statute  respecting  the  county  franchise  is  7  Hen.  4,  c.  15, 
that  enacts  that  all  they  that  be  present  at  the  county  court,  as 
well  suitors  duly  slimmoned  for  the  same  cause  as  others,  shall 
attend  to  the  election  of  the  knights  for  the  parliament  ])(r. 
Hallam's  comments  on  this  branch  of  the  law  are  to  be  found  in  his 
Constitutional  History  (ch.  13)  ;  and  he  there  points  out  that  the 
principle  of  representation  was  supposed  to  be  that  all  who  were 
liable  to  taxation  should  have  a  voice  in  choosing  the  representa* 
tives  by  whom  the  taxes  were  granted.  If  it  can  be  shewn  that 
under  that  law  women  voted  as  well  as  men,  it  will  be  for  the 
respondent  to  shew  by  what  statute  their  right  has  been  taken 
away.  The  nature  of  the  county  court  at  which  the  election  was 
held  is  atated  in  Blackstone's  Commentaries,  vol.  i.,  p.  178,  and 
Eeeve's  History  of  the  English  Law,  voL  i,  p.  47,  and  it  would 

(1)  Thifl  Act  was  called  throaghout  Honse  of  Lords  by  Lord  Brougham, 
the  argument  Lord  Romilly's  Act.  It  and  Lord  Bomilly  was  in  no  way  con- 
was,   however,    introduced    into   the      nected  with  it. 

2  H  2  2 
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1808       appear  to  have  been  attended  no  less  by  women  than  men.     This, 
CHORLToir    1^  f^^  Id  shewn  conclnsiyely  by  the  Statute  of  Maribridge^  52  Hen. 
Ltiloi       ^'  ^*  ^^'  which  exempts  amongst  others  from  attendance  at  the 
toaniy  which  was  one  of  the  divisions  of  the  oonnty  court,  "  Tiri 
religiosi  et  mulieres,**  nnleas  specially  summoned.     If  teligiosi  ap- 
plies to  the  mulieres  as  well  as  yiri,  as  would  appear  ftom  the 
English  translation  of  the  statute,  this  will  shew  that  women  in 
general  were  required  to  attend,  while  in  any  case  iV  is  clear  that 
women  were  under  no  legal  incapacity  since  they  were  to  attend  if 
specially  summoned,  and  were  only  excused  on  ordinary  occasions 
as  a  matter  of  privilege.    It  must  be  remembered  that  at  that 
time  sending  a  representative  to  parliament  was  looked  upon  as  a 
burd^i,  not  as  a  privilege,  and  the  chief  object  of  the  attendance  of 
a  representative  was  to  grant,  on  the  part  of  his  constituents,  those 
'contributions  to  the  king's  revenues  which  were  paid  alike  by 
women  and  men.     Early  in  parliamentary  history  the  practice 
arb^  of  evidencing  the  return  of  a  member  by  indentures  entered 
into'  between  the  Crown  and  certain  of  the  electors  in  the  name  of 
the  rest.  (1)  Two  instances  will  be  found  in  Prynne's  Brevia  Par- 
liamentaria  Bediviva,  pp.  152,  153,  of  such  indentures  for  the 
county  of  York,  which  were  signed  by  women.    The  earliest  is 
dated  13  Hen.  4,  and  is  signed  by  an  attorney  of  Lucy,  Countess 
of  Kent.     Another,  in  2  Hen.  5,  is  signed  by  the  attorney  of 
Margaret,  widow  of  Sir  H.  Vavaseur.   In  7  Edw.  6,  the  return  for  the 
borough  of  Gatton  was  made  by  the  Lady  Elizabeth  Copley,  widow 
of  Boger  Copley,  and  all  the  inhabitants  of  the  borough.    In 
'  a  later  return  for  the  same  borough,  1  &  2  Ph.  &  M.,  the  same 
lady  made  the  return  in  her  own  name  alone,  and  there  is  a  similar 
return  in  2  &  3  Ph.  &  M.,  in  which  the  writ  is  said  to  have  been 
directed  to  her. 

[WiLLES,  J.  It  would  seem,  then,  as  if  she  was  only  the  return- 
ing officer.] 

That  will  not  account  for  the  first  return,  to  which  her  seal  is 
attached,  along  with  those  of  the  other  inhabitants.  A  rdtum  for 
the  borough  of  Aylesbury,  in  14  Eliz.,  given  in  Heywood  on  County 

(1)  By  7  Henry  4,  .8. 15,  it  \vas  poo-      pears  never  to  have  been  carried  out  in 
vided  that  the  indenture    should  he      practice.    Copies  of  the  indentures  ro- 
under the  seals  of  all  them  that  did      ferred  to  were  in  court, 
choose  the  knights ;  this,  however,  ap- 
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jElectioiie,  p;,256^  22nd  ed.,  is  signed  by^Dame  Dorothy  Fackington,       }86$ 
widow ;  and  ii%  theisms  Case  (1)  there  is  a  list  of  burgesses  of  the    Cbobltoh 
town  of  Lyi^e  Regis  in  the  19  Eliz.  which  includes  the  names  of      u^qg, 
three  women. 

[WiLLEs^  J.  Their  names  may  have  been  placed  upon  the  roJLl 
because,  if  they  married,  their  husbands  would  have  the  privileges 
of  burgesses  in  their  right] 

It  is  evidenti  therefore,  that  in  early  times  women  did,  at;  any 

rate,  sometimefi  take  part  in  elections.    No  doubt  modem  books 

all  state  thM^  women  are  legally  incapable  of  voting ;  but  they^aU 

quote  as  ti^eir  authority  a  passage  in  4  Inst  p.  5.    That  volum6  of 

the  Institutes  is  npt  of  such  high  authority  as  the  others^  not 

having  been  publifihed  till  after  Lord  Coke's  death,  and  ramy  at 

most  be  tak^n  only  to  shew  what  was  the  practice  at  that  time. 

That  being  the  0tate  of  the  evidence  with  respect  to  the  l%w:  as 

originally  framed  in  relation  to  the  franchise,  a  succession  of  Acts 

have  been  subsequently  passed,  none  of  which  contain  any  pror 

vision  whichi  would  deprive  women  of  the  right  of  voting  if  they 

really  possessed  it ;  though  neither  would  they  be  sufficiept  to 

confer  opcOL  ihem  that  rights  if  they  had  not  previously  possessed 

it    Some,  indeed,  use  the  word  **  man,"  and  not  **  person,"  in 

speaking  of  those  who  are  the  subjects  of  the  enactment  i  but 

apart  from  the  provisions  of  Lord  Brougham's  Act  (13  &  14  Yjlct 

c.  21),  s.  4,  the  generic  ''  man  "  is  sufficiently  general  to.  include 

women  if  the  subject  of  the  Act  concerns  both  sexes  equally.  .In 

many  penal  statutes  it  is  provided  that  any  ''man"  who  commits 

the  offend  shall  suffer  the  penalty,  and  there  can  be  no  dpubt 

that  wpmenare  equally  subject  to  the  provisions  of  such  Acts. 

The  question,  therefore,  really  comes  to  this :  is  the  evidence  th«t 

has  been  adduced  sufficient  to  shew  that  women  originally  posr 

sessed  .a|id  ejiercised  the  franchise?  and  that  evidence,  though 

undoubtedly  spwtj,  is  subject  to  two  observations — Firsti  the 

franchise  was  originally  qonsidered  as  a  burden  and  not  a  privilege, 

and  therefore  if  really  .possessed  by  women,  would  not  have  been 

often.  ec^eiifsiseLd;  and,  secondly,  the  long  period  that  has  elapsed 

has  rend^rjed  scanty  the  traces  of  the  mode  in  which  el^tion^ 

were  con^u^d  in  the  fifteenth  century. 

(DaLudew,13, 
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1868  Coming  to  the  Beform  Act,  2  Wm.  4,  c.  45,  all  ihe  rights  of 

Ohobltoh  the  400*  freeholders  are  reserved;  but  in  s.  18  a  limitation  is 
L11108  imposed  in  respect  of  freeholds  for  life,  and  by  8.  19  the  franchise 
is  conferred  upon  copyholders.  A  very  significant  diflTe^nce,  how- 
ever, is  to  be  observed  in  the  wording  of  the  two  sections ;  in  the 
former,  referring  to  the  old  rights,  the  general  word  ^  person ''  is 
used  throughont;  bnt  in  the  latter  the  new  franchise  is  conferred 
only  on  every  **  male  person  "  possessing  the  named  qualifications. 
This  seems  at  least  to  recognize  the  fact  that  the  right  of  women 
to  vote  under  the  old  franchise  was  at  the  time  an  open  question  ; 
and  that  it  was  a  right  which,  if  it  existed,  the  tramers  of  the  Adt 
did  not  intend  to  take  away.  The  Act  of  1867  preserves  all  exist- 
ing rights,  and  cannot  affect  the  question,  therefore,  respecting  tlie 
votes  of  40s.  freeholders.  The  great  difficulty  which  the  appelJaot 
has  to  meet  is  no  doubt  the  broad  fact,  that  the  ezeroise  of  this 
right,  if  it  exists,  has  been  discontinued  for  centuries.  It  will  be 
admitted  on  all  hands,  however,  that  this  disuse  will  not  have  de- 
stroyed ihe  right,  if  it  really  existed ;  while  the  fact  of  its  disuse 
may  be  in  dome  degree  explained,  as  has  been  pointed  on^  by  tiie 
franchise  having  in  early  times  been  regarded  as  a  burden* 

Turning  now  to  the  case  of  boroughs,  to  which  the  present 
appeal  more  especially  relates,  we  find  that  the  origin  of  the  fran* 
ohise  is  obscure.  Mr.  fiallam,.  in  his  Constitutional  History, 
oh.  18,  r(A.  ii.  p.  384,  gives  four  different  theories  that  hate  been 
put  forward  on  the  subject,  and  the  authorities  in  favour  of  each. 
Whether  the  election  originally  rested  with  the  inhabitant  house- 
holdisrs  or  the  burgesses — ^and  in  non-corporate  boroughs  it  must  have 
been  by  one  or  the  other — the  original  electors  would  seem  to  bare 
included  women,  for  that  women  could  be  buiigesses  appears  from 
the  list  of  burgesses  of  Lyme  Regis  in  the  14  Eliz.  abote  leferred 
to»  With  respect  to  boroughs  as  well  as  counties^  it  may  be  said 
tiiat  none  of  the  Acts  regulating  the  franchise  have  taken  away  the 
right  of  women  to  vote,  if  it  ever  existed.  The  appeliant^  there- 
fore, is  entitled  to  her  vote  at  common  law. 

Buty  secondly,  the  Bepresentation  <^  the  People  Aot^  1867  (30 
&  31  Vict  c.  102),  has  conferred  upon  women  the  right  of  voting, 
if  they  had  it  not  before.  Previous  to  the  passing  of  that  Act» 
Lord  Brougham's  Act  (13  is  14  Vict  c.  21),  s.  4^  had  been  passed; 


YOIi-lV.]  EASTER  TEBM,  XXXH  YICT.  379 

and  we  muBt  interpret  the  late  Act>  therefore,  according  to  the       13<>8 

provisions  existing  when  it  passed.    If  the  legislature  had  intended    Oixorltos 

to  exclude  women  from  the  new  franchise,  they  might  have  used  the      li^'qs, 

words  ^  male  persons,"  as  was  done  in  the  Beform  Act  (2  Wm.  4> 

c.  45).    That  Act^  moreover,  is  to  be  read  as  one  with  the  Act  we 

are  considering,  which  renders  the  absence  of  the  words  **  male  per* 

son  *'  the  more  marked.    The  legislature,  however,  have  used  the 

word  "  man,''  which,  by  the  express  provision  of  Lord  Brougham's 

Act,  in<dikLes  women.    The  Act,  therefore,  in  terms  confers  the 

franchise  upon  women  who  possess  the  new  qualifications,  unlesQ 

they  are  excluded  by  the  words  *'  under  any  legal  incapacity."    The 

reasons  for  saying,  independently  of  authority,  that  women  are  not 

legally  incapable  of  voting  have  already  been  given,  but,,  moreover, 

the  matter  ia  not  entirely  without  authority.    There  is  a  cage  of 

Olive  Yn  Ingram  (1),  in  7  Modern  Beports,  which,  though  .that 

volume  of  reports  is  not  of  high  authority,  is  supported  by  the 

judgment  given  in  2  Strange.    The  case  only  decides  that  a  woman 

may  hold  the  office  of  a  sexton ;  but  in  the  course  of  the  argum«nt» 

Lee,  C.  J.,  is  reported  to  have  cited  a  case  in  a  manuscript  collection 

of  Hakewell's,  Oatherine  v.  Sikrrjf  (2),  in  which  it  was  expressly 

decided  that  a  feme  sole,  if  she  had  a  freehold,  might  vote  for 

members  of  parliament ;  and  also  a  case  of  HaU  v.  Lyh  (S^.to 

the  same  effect.    Two  other  oases  may  be  referred  to :  in  Be»  r* 

StMa  (4)  it  was  decided  that  a  woman  could  be  an  orerseer  q£  the 

poor,  the  statute  only  requiring  that  overseers  should  be ''  substantial 

householders ;"  and  in  Beff.  v.  Crodhwaiie  (5)  it  was  held  by  t^l 

the  judges  of  the  Court  of  Queen's  Bench  in  Irel^d  that  women 

could  vote  under  the  Towns  Improvem^it  (Ireland)  Acty;  1854 

(17  k  18  Vict.  e.  103X  and  though  the  judgment  was  revenged  in 

the  Exehequer  Chamber,  this  was  only  by  four  judges  to  three,  so 

that  seven  of  the  Irish  judges,  including  the  three  chiefs,  were  in 

iiEivour  of  the  right  of  women  to  vote  under  that  statute^  and  only 

four  against  it»   In  Beff.  v.  Mayor  of  Aberavon  (6)  there  is  a  dictum 

of  Coekbum,  C.J.,  that  the  votes  of  women  may  be  included  under 

2&3Vicstc^78,s*49. 

(1)  7  Mod.  263 ;  2  Str.  1114.  (4)  2  T.  B.  395. 

(2)  7  Mod.  at  p.  264.  (5)  17  Ir.  0.  L.  Rep.  167, 468. 
(3)7MQd.stpfc271*                               (6)ldW.R90. 
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1868  It  is  annecessaiy  to  go  into  the  general  question  whether  it  ia 

Cbobltoh  desirable  or  not  that  women  should  hare  the  franchise.  Consti- 
liiiioB  tntional  writers,  however,  all  make  the  freedom  of  England  to 
consist  in  the  right  of  representation  being  joined  to  the  liability 
to  taxation.  And  the  women  themselves  are  the  best  judges  of 
the  circumstances  under  which  they  could  wisely  exercise  the 
right,  if  it  exists.  The  case,  however,  must  be  decided  by  whst 
the  law  is,  and  not  by  what  it  is  desirable  that  it  should  be. 

MdliA,  Q.O.  (fi.  G.  Wittiams  with  him),  for  the  respondent 
This  case  must  be  decided  by  the  construction  of  s.  3  of  the  Be- 
presentation  of  the  People  Act,  1867  (30  &  31  Yict  c  102):  for 
the  city  of  Manchester,  for  which  the  appellant  claims  to  Tote,  Snt 
returned  a  member  under  the  Beform  Act  (2  Wm.  4,  c.  45,  &  3), 
and  that  Act,  it  is  admitted,  conferred  the  franchise  only  upon 
males.    The  ai^ument  on  the  early  exercise  of  the  franchise-  is  onlj 
useful  therefore  as  aiding  in  the  interpretation  of  the  recent  sta- 
tute ;  for  that  purpose,  however,  it  is  most  important^  since  the 
words  of  the  statute  are  in  themselves  capable  of  either  interpreta- 
tion.   In  considering  what  was  the  common  law,  the  greatest 
weight  is  due  to  the  evidence  of  modem  user ;  and  though  the 
inference  from  such  user  might  no  doubt  be  rebutted  if  suffici^t 
proof  existed  to  the  contrary,  yet  when  the  course  of  conduct  has 
been  uniform  as  far  back  as  living  memory  goes,  the  Court  will  not 
set  it  aside  for  anything  less  than  the  strictest  demonstration. 
It  is  admitted  that  for  three  centuries  past  women  haye  not  voted, 
and  this  raises  the  strongest  inference  that  they  have  had  no  right 
to  do  so  by  law. 

There  are  two  questions  which  arise  on  the  construction  of  the 
3rd  section  of  the  late  statute,  first,  whether  the  word  *^  man  *'  includes 
woman,  and  secondly,  if  so,  whether  women  are  not  **  subject  to  a 
legal  incapacity."*  With  respect  to  the  first  question  the  appellant 
relies  upon  the  provisions  of  Lord  Brougham's  Act  (13  A  14  Yict 
c.  21),  but  in  the  first  place  the  Act  to  be  construed  is  not  that  bat 
the  Representation  of  the  People  Act,  1867,  and  if  the  Court  can  see 
that  it  was  the  intention  of  the  legislature  not  to  enfranchise  wcMnea 
they  must  give  effect  to  that  intention,  notwithstanding  the  pre- 
vious statute,  for  no  Act  can  be  binding  on  future  parliaments;  if 
two  statutes  are  inconsistent,  the  latter  one  will  prevail.    It  is  bh- 
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possible  to  suppose  that  the  legislature  intended  to  work  so  great  a        1868 
change  in  the  constitution  as  that  now  contended  for,  by  the  use  of    qhorxjtoh 
the  word  man ;  such  an  intention,  if  it  had  existed,  would  undoubt-      ^iLg 
edly  hare  been  expressed  in  distinct  words.     Some  light  is  thrown 
on  the  matter  by  ss.  56  and  59  of  the  statute  (30  &  31  Vict  c.  102), 
which  in  a  manner  incorporate  with  it  the  previous  statutes  on  the 
same  subject,  and  many  incongruities  would  result  if  the  new  fran- 
chises created  by  the  late  Act^  and  those  only,  were  to  be  exercised 
by  women.    Moreover,  the  word  man,  though  sometimes  used  gene- 
ricallj,  as  opposed  to  angels  and  beasts,  is  also  used  specifically,  as 
opposed  to  infants  and  women,  and  here  it  appears  evidently  to  be 
used  in  the  latter  sense ;  the  statute  does  therefore  ''  expressly  pro- 
vide to  the  contrary  "  in  the  words  of  Lord  Brougham's  Act,  and 
'*  man  "  does  not  include  woman. 

But^  secondly,  women  come  within  the  exception  of  persons 
subject  to  legal  incapacity.    The  early  statutes,  it  is  agreed,  were 
in  general  terms^  which  might  or  might  not  have  included  women, 
but  they  have  been  interpreted  by  a  usage  which  goes  back  feur 
beyond  living  memory,  as  applying  only  to  men.    Ail  the  text 
books  are  unanimous  to  the  same  effect  from  the  time  of  Lord 
Coke,  who  so  lays  it  down  in  4  Inst.  p.  5,  to  the  present  time ;  and 
Lee,  C.J.  in  Olive  v.  Ingram  (1),  notwithstanding  what  he  said  in 
the  course  of  the  argument,  grounds  his  decision  that  a  woman 
could  hold  the  ofSce  of  a  sexton  on  the  fact  that  it  was  not  a 
thing  of  public  consideration.     The  affirmative  evidence  relied 
on  by  the  appellant  is  wholly  insufficient  to  rebut  the  presump- 
tion from  modem  user  and  concurrent  modern  authorities.    And 
firsts  the  Statute  of  Marlbridge  (52  Hen  3,  c.  10),  does  not  shew 
that  women  attended  the  court  as  suitors ;  it  would  appear  from 
Lord  Coke,  that  all  persons  were  bound  to  attend  the  court  to  take 
the  oath  of  allegiance,  and  it  is  from  such  attendance,  probably, 
that  particular  persons  were  excused ;  it  is  impossible  that  **  viri 
i^igiosi,*'  who  in  the  eyes  of  the  common  law  were  dead,  can  have 
been  entitled  to  vote.    Then  certain  indentures  are  relied  on,  but, 
if  they  prove  anything,  they  prove  that  a  married  woman  can  ap- 
pomt  an  attorney,  and  that  a  vote  by  attorney  is  good.    It  is  plain 
that  they  were  irregular,  the  lady  in  most  cases  being  the  patron, 

(1)7  Mod.  263. 
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1868  and  in  some  the  returning  officer  of  the  place  to  which  the  letniii 
Chobltoh  referred  ;  and  the  irregularity  would  not  invalidate  the  return,  as 
jj^^  it  has  been  decided  that  a  return  is  good  if  some  of  the  parties  to 
the  indenture  are  duly  qualified.  The  elections  do  not  appear  to 
have  been  contested.  The  only  other  authority  relied  on  was  the 
case  of  Olive  v.  Ittffram  (1),  and  there  Probyui  J.,  in  his  judgment, 
seems  to  imply  that  he  thought  women  were  not  entitled  to  vote 
al  elections,  and  Lee,  C.J.,  notwithstanding  some  contrary  dicta^ 
expressly  distinguishes  the  case  of  a  sexton  from  that  of  other 
officers,  and  appears  to  think  that  it  is  only  on  the  special  gronnd^ 
he  refers  to  that  w*omen  can  hold  that  office.  No  weight,  there- 
fore can  be  attached  to  the  manuscript  case  referred  to  hj  him, 
since  he  did  not  even  yield  to  its  authority  himself.  In  concloaion, 
this  very  question  has  been  decided  by  the  Court  of  Session  in 
Scotland,  on  the  similar  words  of  the  Scotch  Act  (31  &  32  Yict  c. 
48),  in  the  case  of  Brown  v.  Ingram.  (2) 

Coleridge,  Q.  C7.,  in  reply.  The  common  law  of  Scotland  is  diffe^ 
ent  from  that  of  England,  and  is  founded  on  the  canon  law ;  no  de- 
cision on  it,  therefore,  can  be  any  authority  upon  the  present  case. 

Our.  adv.  wlL 

Not.  9.  The  following  judgments  were  delivered: — 
BoviLL,  C.J.  It  is  quite  unnecessary  to  consider  the  genenl 
question  of  whether  it  is  desirable  that  women  should  possess  the 
franchise  of  voting  at  the  election  of  members  of  parliament 
What  we  hare  to  determine  is,  whether  by  law  they  now  posfies 
that  right.  In  the  present  case,  it  is  agreed  that  the  right  of  the 
appellant  to  be  placed  on  the  list  of  voters  for  the  borough  of 
Manchester  must  depend  on  the  construction  to  be  placed  upon  the 
Bepresentation  of  the  People  Act,  1867 ;  and  under  that  statate 
two  questions  arise, — one,  whether  women  are  included  under  the 
words  ^ every  man;"  and  the  other,  whether  women  are  ^subject 
to  legal  incapacity."  If  women  are  not  included  in  the  terms  of 
the  Act,  or  are  so  incapacitated,  our  judgment  must  be  in  favour 
of  the  respondent. 

Upon  the  question  of  whether  they  are  incapacitated^  Mr.  Cole- 
ridge, on  the  part  of  the  appellant,  contended  that  womqn  hadft 
(1)  7  Mod.  263.  (2)  7Ck>urtofSe8B.  Gases,  did  series,  2SL 
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right  to  the  franchise  at  common  law,  that  nothing  had  takto  it       1868 
away  from  them,  and  that  they  were  therefore  not  incapacitated    ohobltov 
from  Toting.    Indeed,  in  the  first  instance^  I  rather  understood      j^J^ 
him  to  contend  that  women  are  now  entitled  to  the  franchise  as 
a  oommon-law  right;  and  he  fully  argued  that  question.    The 
appellant  has  failed  to  produce  before  us  the  reported  decision  of 
any  Court  in  favour  of  the  right  of  women  to  exercise  the  franchise 
of  voting  for  members  of  parliament,  with  the  exception  of  the  notes 
of  certain  cases  which  were  referred  to  in  7  Modem  Beports : 
and  Mr.  Coleridge  was  obliged  to  admit  that,  for  several  hundred 
years,  no  instance  is  to  be  found  of  the  exercise  by  women  of  any 
such  right.    This  alone  is  suflBcient  to  raise  a  very  strong  pre- 
sumption against  the  existence  of  the  right  in  point  of  law.    It  is 
quite  true  that  a  few  instances  have  been  brought  before  us  where 
in  ancient  times,  viz.  in  the  reigns  of  Henry  lY.,  Henry  Y.,  and 
Edward  YL,  women  appear  to  have  been  parties  to  the  returns  of 
members  to  parliament;  and  possibly  other  instances  maybe  found 
in  early  times,  not  only  of  women  having  voted,  but  also  of  their 
having  assisted  in  the  deliberations  of  the  legislature.    Indeed,  it 
is  mentioned  by  Selden  in  his  '^  England's  Epinomis,"  c.  2,  s.  19, 
that  they  did  so.     But  these  instances  are  of  comparatively 
little  weight,  as  opposed  to  uninterrupted  usage  to  the  contrary 
for  several  centuries;  and  what   has  been  commonly  received 
and  acquiesced  in  as  the  law  raises  a  strong  presumption  of  what 
the  law  is,  and  at  least  throws  upon  those  who  question  it  the 
burthen  of  proving  that  it  is  not  what  it  has  been  so  understood  to 
be.    The  statute  52  Hen.  3,  c.  10,  in  relieving  women  from  attend- 
ing at  the  sheriff's  toum,  and  the  fact  of  their  being  included  in 
the  books  of  the  borough  of  Lyme  Begis,  under  the  head  of 
"liberi  homines"  and  •*liberi  burgenses,"  or  "liberi  tenentes,''  by 
no  means  prove  that  they  were  entitled  to  or  did  vote  at  the 
elections.    The  records  which  were  produced  of  the  time  of  Philip 
and  Mary  shew  that  Dame  Elizabeth  Copley  was  a  party  to  an 
uidenture  as  retuming  officer :  and  this  may  possibly  be  the  ex* 
planation  of  the  previous  return  from  Gatton,  in  the  reign  of 
Bdward  YL    The  same  observation  applies  to  the  instance  of  Lady 
^ackington  joining  in  a  return  from  Aylesbury,  as  appears  from 
7  Mod.  at  page  268,  for  the  precept  Was  directied  to  her  as  lady  of 
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1868  the  manor  to  return  two  membeifi  to.  parliament.  With,  r^ard  to 
Caonutoxf  ^^  ^^o  c^ses  mentioned  in  the  report  of  Olive  v.  Ingram  {!),  thej 
j^  appear  to  have  been  cited  from  a  mannscript  treatise  by  Mr. 
Hakewell ;  the  statement  of  them  varies  in  different  parts  of  the 
report;  and,  though  the  argument  was  several  times  adjourned,  it 
does  not  appear  that  any  reliable  information  could  be  discovered 
respecting  them.  They  are  not  even  mentioned  in  the  report  of 
the  same  case  by  §ir  John  Strange  (2) ;  and  I  think  there  is  very 
little  weight  to  be  attached  to  them.  If  there  were  any  mch 
decisions^ — and  one  of  the  cases  is  said  to  have  been  decided  is 
14  Jac.  1, — ^it  is  di£Bcult  to  understand  why  no  farther  notice  or 
trace  of  them  is  to  be  found,  or  why  they  should  not  have  been 
acted  upon.  At  this  distance  of  time  we  have  not  tlie  means  of 
ascertaining  accurately  the  particulars  of  those  cases,  or  usdei 
what  oircumstanoes  the  returns  which  have  been  prodnoed  to  os 
were  made,  or  whether  any  question  was  ever  raised  respectio^ 
ihem.  The  decisions  as  to  what  offices  women  may  bold,  and 
whether  they  come  within  the  description  of  particular  statutes,  do 
not  materially  assist  us  in  this  case. 

On  the  other  hand.  Lord  Coke,  in  the  4th  Institute,  p.  5,  treats  it 
as  clear  law  in  the  time  of  James  I.,  that  women  were  incapacitated 
from  voting :  and  in  the  case  of  Olive  v.  Ingram  (l),  12th  Geo.  2, 
the  majority  at  least  of  the  judges,  notwithstanding  the  two  cases 
referred  to,  seem  to  have  been  of  the  same  opinion. 

In  the  work  of  Mr,  Serjeant  Hey  wood,  who  was  well  acquainted 
with  election  law,  published  in  1812,  women  are  classed  among 
those  who  are  incapacitated  from  voting.  (3)  The  same  view  btf 
been  accepted  by  Mr.  Hallam  and  others  in  modem  times,  ^ 
was  to  some  extent  recognized  in  thp  Act  of  1832  by  Hie  legisla- 
ture  confining  the  fianchise  in  boroughs  to  male  persons.  There 
can  be  no  doubt  that^  at  the  time  of  the  passing  of  the  Act  of  1867, 
the  common  understanding  of  both  lawyers  and  laymen  was  that 
women  were  incapacitated  from  voting ;  and  the  legialatore  muBt, 
I  think,  be  presumed  to  have  acted  under  that  impression.  The 
56th  section  of  the  Act  also  expressly  preserves  all  laws,  cnstoioflr 
and  enactments  then  in  forca 

(1)  7  Mod.  288.  (Z)  2  Str.  1114. 

(8)  Heywood'i  County  ISIections,  p.  255. 
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Ml*.  CJoleridge  has  very  forcibly  contended  that,  if  women  were        1868 
ever  entitled  to  the  franchise,  nothing  has  occfurred  to  take  it    ohorltoh 
away.     But,  if  no  legislative  enactment  has  taken  it  away,  .the  fiict       ^  "• 
of  its  not  having  been  asserted  or  acted  upon  for  many  centuries, 
raises  a  strong  presumption  against  its  having  legally  existed ; 
and,  considering  that  no  reported  decision  or  authority  can  be 
produced  in  favour  of  the  right,  that  there  are  the  opinions  against 
it  to  which  I  have  referred,  and  that  there  has  been  so  long  and 
uninterrupted  an  usage  to  the  contrary,  I  come  to  the  conclusion 
that  there-  is  no  such  right,  and  that  women  are  legally  incapa- 
citated from  voting,  within  the  meaning  of  the  3rd  section  of  the 
Eepresentation  of  the  People  Act,  1867. 

Assuming,  however,  that  the  claimant  was  not  legally  incapa- 
citated, within  the  meaning  of  the  late  statute,  the  question  would 
then  arise,  whether  the  franchise  has  been  conferred  upon  women 
by  that  Act  and  by  force  of  the  provisions  of  Lord  Brougham's  Act. 
This  depends  upon  the  proper  construction  to  be  placed  upon  the 
language  of  the  legislature  in  s.  3  of  the  Eepresentation  of  the 
People  Act,  1867.    It  enacts  that  every  **man*'  with  certain 
qualifications  shall  be  entitled  to  the  franchise.    In  the  Act  of  ^ 
13  &  14  Vict.  c.  21, 8.  4,  it  is  enacted  that,  "  in  all  Acts,  words  im- 
porting the  masculine  gender  shall  be  deemed  and  taken  to  include 
females,  and  the  singular  to  include  the  plural,  and  the  plural  the 
singular,  unless  the  contrary  as  to  gender  or  number  is  expressly 
provided."    In  construing  the  3rd  section  of  the  Representation 
of  the  People  Act,  1867,  regard  must  be  had  to  the  whole  of  the 
enactment,  with  a  view  to  ascertain  whether  the  word  "man"  is 
there  used  in  the  sense  of  a  ''person,'*  or  as  equivalent  to  the  ex- 
pression "  male  person."    By  the  56th  section  of  the  Act>  it  is  pro- 
vided that  **  the  franchises  conferred  by  this  Act  shall  be  in  addition 
to  and  not  in  substitution  for  any  existing  franchises,"  &o. ;  '^and, 
subject  to  the  provisions  of  this  Act,  all  laws,  customs,  and  enact- 
ments now  in  force  conferring  any  right  to  vote,  or  otherwise 
relating  to  the  representation  of  the  people  in  England  and  Wales, 
and  the  registration  of  persons  entitled  to  vote,  shall  remain  in  full 
force,  and  shall  apply,  as  nearly  as  circumstances  admits  to'  any 
person  hereby  authorized  to  vote,  and  shall  also  apply  to  any  con- 
stUuency  hereby  authori2sed  to  return  a  member  of  members  to 
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1868  parliament^  as  if  it  had  heretofore  retttmed  such  membeis  to  pu^ 
GHORLTQsr  liament^  and  io  tlie  franchises  hereby  conferred,  and  to  the 
Lxx'of.  registers  of  voters  hereby  required  to  be  formed."  By  the  59th 
section  it  is  enacted  that  "  this  Act,  so  far  as  is  consistent  with  the 
tenor  thereof,  shall  be  constnied  as  one  with  the  enactments  for 
the  time  being  in  force  relating  to  the  representation  of  the  people, 
and  with  the  Registration  Acts ;  and,  in  construing  the  provisiong 
of  ss.  24  and  25  of  2  Wm.  4,  c.  45,  the  expressions,  '  the  pro- 
visions hereinafter  contained,'  and  *  as  aforesaid,'  shall  be  deemed 
to  refer  to  the  provisions  of  this  Act  conferring  rights  to  vote,  as 
well  as  to  the  provisions  of  the  said  Act** 

Now  by  the  Ileform  Act  of  1832,  the  occupation  franchise  in 
boroughs  is  expressly  given  to  male  persons  who  shall  be  qualified 
as  therein  mentioned.  By  the  33rd  section  it  is  enacted  that  no 
other  person  is  to  be  entitled  to  vote  for  a  borough,  except  in 
respect  of  some  right  conferred  by  that  Act,  *'  or  as  a  buigess  or 
freeman,  or  as  a  freeman  and  liveryman,  or,  in  the  ca^e  of  a  citj 
or  town  being  a  county  of  itself,  as  a  freeholder  or  burgage-tenant 
as  hereinbefore  (s.  31)  mentioned."  It  is  perfectly  clear,  therefore, 
«  that  women  would  not  be  entitled  to  the  franchise  under  that 
Act ;  and  as  the  two  Acts  are  to  be  construed  as  one,  we  shonid 
endeavour  as  far  as  possible  to  put  such  a  construction  upon  the 
later  Act  as  will  make  it  consistent  with  the  provisions  of  the 
former  statute. 

There  is  no  doubt  that,  in  many  statutes,  ''men"  may  be  pro- 
perly held  to  include  women,  whilst  in  others  it  would  be  lidicnlooB 
to  suppose  that  the  word  was  used  in  any  other  sense  than  as 
designating  the  male  sex :  and  we  must  look  at  the  subject-matter 
as  well  as  to  the  general  scope  and  language  of  the  provisions  of 
the  later  Act  in  order  to  ascertain  the  meaning  of  the  legislature. 
I  do  not  collect,  from  the  language  of  this  Act,  that  there  was  any 
intention  to  alter  the  description  of  the  persons  who  were  to  ?ote, 
but  rather  conclude  that  the  object  was,  to  deal  with  their  jwi^ 
Jication  ;  and,  if  so  important  an  alteration  of  the  personal  qualifica- 
tion was  intended  to  be  made  as  to  extend  the  franchise  to  womeo^ 
who  did  not  then  enjoy  it,  and  were  in  &ct  excluded  from  it  hy 
the  terms  of  the  former  Act,  I  can  hardly  suppose  that  the  legisla- 
ture would  have  made  it  by  using  the  term  '^  man."    Indeed,  ia 
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the  very  next  Act  (1)  in  the  Statute  Book,  where  it  was  intended        1868 
to  extend  the  Factory  Acta  to  them,  "women"  and  "females"    Chobltov 
are  expressly  mentioned.  ^^:^ 

The  conclusion  at  which  I  have  arrived  is,  that  the  legislature 
used  the  word  "man"  in  the  Act  of  1867  in  the  same  sense  as 
'*  male  person  **  in  the  former  Act ;  that  this  word  was  intentionally 
used,  in  order  to  designate  expressly  the  male  sex;  and  that  it 
amounts  to  an  express  enactment  and  provision  that  every  man,  as 
distinguished  from  women,  possessing  the  qualification,  is  to  have 
the  franchise.  In  that  view.  Lord  Brougham's  Act  does  not  apply 
to  the  present  case,  and  does  not  extend  the  meaning  of  the  word 
"man,"  so  &s  to  include  women-  Upon  this  part  of  the  case,  the 
decision  of  the  Court  of  Session  in  Scotland  is  also  in  point ;  and 
in  that  decision  I  entirely  concur.  (2) 

TTpon  both  grounds,  therefore, — ^first,  that  women  are  legally 
incapacitated  from  voting  for  members  of  parliament,  and,  secondly, 
that  s,  3  of  the  Representation  of  the  People  Act,  1867,  is  limited 
to  men,  and  does  not  extend  to  women, — I  think  that  women  are 
not  entitled  to  the  franchise,  and  that  the  decisions  of  the  revising 
barrister  in  this  and  the  other  cases  which  depend  upon  it  must 
be  affirmed  It  is  not,  however,  a  case  in  which  costs  should  be 
given. 

WiLLES,  J.  I  am  of  the  same  opinion.  The  application  of  the 
Act,  13  &  14  Vict  c.  21,  contended  for  by  the  appellant  is  a 
strained  one.  It  is  not  easy  to  conceive  that  the  framer  of  that 
Act^  when  he  used  the  word  "  expressly,"  meant  to  suggest  that  what 
is  necessarily  or  properly  implied  by  language  is  not  expressed  by 
such  language.  It  is  quite  clear  that  whatever  the  language  used 
necessarily  or  even  naturally  implies  is  expressed  thereby.  Still 
less  did  the  framer  of  the  Act  intend  to  exclude  the  rule  alike  of 
good  sense  and  grammar  and  law,  that  general  words  are  to  be 
restrained  to  the  subject-matter  with  which  the  speaker  or  writer 
is  dealing.  . 

Apply  these  conclusions,  and  remember  that  the  Act  to  be  con- 
strued is  not  only  to  be  interpreted  according  to  these  general 

(1)  30  &  31  Vict  c.  103. 
(2)  Brown  r.  Irufrum^  7  Court  of  Seas.  Caaea^  3rd  series,  28L 
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1868  rules,  bat  that  it  expressly  enacts  (ss.  56  and  59)  that  it  is  to  be 
Ohoblton  construed  together  with  the  previous  Acts  on  the  same  aabject, 
and  especially  the  great  Act  of  2  Wm«  4,  c  45, — what  is  the 
result?  It  is  that  the  legislature,  up  to  the  passing  of  the  Act  of 
1867,  was  unquestionably  dealing  with  qualifications  to  vote  of 
men  in  the  sense  of  male  persons,  and  was  providing  what  should 
entitle  such  individuals  of  mankind  to  Tote  at  parUameotaxy  elec- 
tions :  and,  without  going  through  the  Act  of  1867, 1  may  say  that 
there  is  nothing,  unless  it  be  the  section  now  in  question,  to  shew 
that  the  intention  of  the  legislature  was  ever  diverted  from  the 
question  what  should  be  the  qualification  entitling  male  person? 
to  vote,  to  the  question  whether  the  personal  incapacity  of  other 
persons  to  vote  should  be  removed.  The  Act  throughout  is  dealing, 
not  with  the  capacity  of  individuals,  but  with  their  qualification. 
Assuming,  therefore,  that  women  would  haye  had  a  right  to  vote, 
by  the  common  law,  apart  from  the  statutes,  it  would  require 
something  further  to  establish  that  more  modem  legislation  has 
done  away  with  the  restriction  (if  it  was  a  restriction)  imposed  by 
the  Reform  Act,  which  in  terms  confines  the  right  of  voting  in  the 
new  constituencies  to  male  persons. 

It  further  appears  to  me  that  the  Lord  Chief  Justice  is  right  in 
holding  that,  assuming  Brougham's  Act  to  apply,  it  would  not  have 
worked  the  chauge  that  is  desired  in  favour  of  women,  because 
the  Act  of  1867  does  "  expressly  "  in  every  sense  exclude  persons 
under  a  legal  incapacity,  and  women  are  under  a  legal  incapacity 
to  vote  at  elections.  What  was  the  cause  of  it,  it  is  not  necessary  to 
go  into :  but,  admitting  that  fickleness  of  judgment  and  liability 
to  influence  have  sometimes  been  suggested  as  the  ground  of  ex- 
clusion, I  must  protest  against  its  being  supposed  to  arise  in  this 
country  from  any  underrating  of  the  sex  either  in  point  of  intellect 
or  worth.  That  would  b^  quite  inconsistent  with  one  of  the  glories 
of  our  civilization, — ^the  respect  and  honour  in  which  women  are 
held.  This  is  not  a  mere  fancy  of  my  own,  but  will  be  found  in 
Selden,  de  Synedriis  Yeterum  EbrsBorum,  in  the  discussion  of  the 
origin  of  the  exclusion  of  women  from  judicial  and  like  pubhc 
functions,  where  the  author  gives  preference  to  this  reason,  that 
the  exemption  was  founded  upon  motives  of  decorum,  and  was  a 
privilege  of  the  sex  (honestatis  priyilegium) :  Selden's  Works,  toI.  L, 
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pp.  1083 — 1085.    Selden  refers  to  many  systems  of  law  in  which        1868 
this  exclusion  prevailed,  including  the  civil  law  and  the  canon    CHOBLioir 
law,  which  latter,  as  we  know,  excluded  women  from  public  func-      i^q^ 
tions  in  some  remarkable  instances.     With  respect  to  the  civil 
law,  I  may  add  a  reference  to  the  learned  and  original  work  of  Sir 
Patrick  Colquhon  on  the  Boman  Law,  vol.  i.  p.  580,  where  he 
compares  the  Koman  system  with  ours,  and  states  that  a  woman 
"  cannot  vote  for  members  of  parliament,  or  sit  in  either  the  House 
of  Lords  or  Commons." 

As  to  this  country  in  particular,  there  is  the  passage  referred  to  by 
the  Lord  Chief  Justice  from  England's  Epinomis,  Selden's  Works, 
voL  iii.  p.  10,  which  has  reference  to  the  ancient  Britons,  whose  custom 
was  that  women  ^had  prerogative  in  deliberative  sessions  touching 
either  peace-government  or  martial  affairs."  But  this  is  stated  as 
a  peculiarity  of  the  Britons ;  and,  coming  down  to  the  time  of  the 
Saxons  (p.  13),  of  whom  no  such  custom  is  recorded,  it  appears . 
that  women  cannot  have  been  admitted  to  their  councils,  where  no 
one  took  part  unless  entitled  to  bear  arms  and  invested  with  them 
in  the  public  assembly,  which  investiture  Tacitus  (1)  likened  to  the 
assumption  of  the  toga  virilis,  and  Selden  to  being  knighted.  It  is 
true  that  abroad  the  order  of  knighthood  was  sometimes  conferred 
upon  women :  but  this  does  not  appear  ever  to  have  been  the  case 
in  England ;  for,  Littleton,  s.  96,  and  Co.  Litt.  70.  b.,  shew  that  a 
woman  could  not  perform  knight's  service  in  person,  and,  when 
land  held  by  military  tenure  came  to  her  by  descent,  she  had  to 
perform  the  duty  by  deputy.  And  here  I  may  observe  that,  in 
the  cases  of  constable  and  sheriff,  which  latter  is  the  highest  autho- 
rity produced  by  the  appellant  for  the  exercise  of  public  functions 
by  a  woman,  the  reason  given  in  the  authority  referred  to  as  to 
the  constable  was,  that  she  could  appoint  a  deputy  (2  Hawk.  c.  10, 
8.  37),  which  a  voter  or  member  of  the  House  of  Commons  could 
not  do ;  and  in  the  solitary  and  exceptional  case  of  the  shrievalty 
of  Westmoreland,  Ann  Countess  of  Pembroke  took  by  descent 

(1)  Nihil  Deque  public®  neque  pri-  pater  vel  propinquus  scuto  frameaquc. 
"^fttjie  rei  uisi  armati  agunt,  sed  arma  juvenem  ornant.  Ha^c  apud  illos  toga, 
sumere  non  ante  cuiquam  moris  quam  bic  primus  juventae  honos :  ante  hoc 
civitas  Buffecturam  probaverit.  Turn  domus  part  videntur,  mox  rcipubliae. 
in  ipso  concilio  vel  principum  aliquis  vei      Tacit.  Germ.  c.  13. 
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U68        pursuant  to  the  grant  to  her  ancestor  de  Yipont  and  his  hdrs 

CtaoBiAON    general,  an  office   which  could  haye  been  and  usually  is  dis- 

T.^^a       charged  by  deputy;   although  the  countess^  being  a  person  of 

unusual  gifts  both  of  body  and  mind,  thought  fit  to  discharge  the 

duties  in  person. 

Mr.  Kemble,  in  his  ^Saxons  in  England/'  in  which  work  he  had 
the  assistance  of  the  invaluable  labours  of  the  record  oommb- 
sioners,  at  pp.  185 — 196  of  the  2nd  volume,  discusses  the  conatitii- 
tion  of  the  Witena  Gemot  in  Anglo-Saxon  times ;  and  in  p.  198 
he  refers  to  one  or  two  charters,  somewhat  analogous  to  the  retunis 
referred  to  by  Mr.  Coleridge,  signed  by  the  Que^i  and  other 
women,  always,  as  Mr.  Eemble  believes,  ecclesiastics  of  rank  and 
wealth:  but  he  by  no  means  draws  the  conclusion  that  women 
eould  regularly  take  part  in  the  public  councils  of  the  Anglo- 
Saxons  ;  and  he  considers  that  the  abbesses  who  signed,  if  presest 
at  the  Gemot)  were  so  for  the  purpose  of  watching  matters  affect- 
ing the  interests  of  their  convents,  and  attesting  its  acts  in  such 
matters,  without  forming  part  of  the  regular  body,— just,  it  niaj 
be  observed,  as  the  judges  have  at  present  a  right  to  be  in  the 
House  of  Lords,  in  order  to  advise,  but  not  to  vote.  And,  as  to 
the  other  women  of  distinction  present,  he  suggests  the  probahilify 
of  their  names  being  put  in  by  way  of  compliment^ — an  explana- 
tion not  unlikely  if,  as  I  believe,  it  has  not  been  uncommon  in 
modem  times  (I  know  of  one  instance  in  which  it  was  done)  for 
persoDB  who  happened  to  be  present  when  the  indenture  of  return 
was  being  signed  to  be  asked  to  sign,  even  though  they  were  not 
electors.  Indeed,  it  has  been  questioned  whether  indaatures  so 
signed  were  good,  and  decided  that  they  were  if  properly  signed 
by  the  returning  officer. 

C<Mning  now  to  a  more  recent  period,  it  is  said  that  women  mi^ht 
be  suitors  of  the  county  court,  and  must  therefore  have  been  among 
the  voters  for  the  election  of  knights  of  the  shira  But»  even 
supposing  that  women  could  be  present,  could  they  act  as  suitors, 
who  were  in  fact  the  judges  of  the  questions  which  came  before  the 
court  ?  Apparently  not ;  for,  we  know  irom  authority,  as  well  as 
experience,  that,  except  matrons,  in  the  case  of  a  writ  de  ventre 
inspiciendo,  or  of  an  inquiry  as  to  pregnancy  upon  a  plea  in  stay 
of  execution  by  a  woman  capitally  convicted,  women  could  not  sit 
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on  juries :  Lambard,  Eirenarcha,  p.  397 ;  and  they  could  not  be       1868 
judges:  2  Inst.  119.    It  seems,  therefore,  that  women,  save  when    chobltoh"" 
suitors,  were  excluded,  or  rather  excused,  by  the  common  law  from       l^^ 
exercising  the  public  functions  of  suitors,  in  which  capacity  it  was 
suggested  that  they  must  have  had  the  right  of  voting. 

The  Lord  Chief  Justice  has  gone  through  the  authorities  against 
the  alleged  right ;  to  which  must  be  added  that,  on  the  other  hand, 
no  authority  within  those  limits  to  which  we  ought  to  confine  our- 
selves, as  lawyers,  has  ever  laid  down  the  contrary,  because,  in  the 
course  of  the  discussion  of  Olive  v.  Ingram  (1),  Lee,  CJ.,  appears 
to  have  at  last  satisfied  himself  that  women  could  not  vote  for 
members  of  parliament. 

And  now  let  us  see  if  no  light  can  be  thrown  on  the  question 
from  a  neighbouring  quarter.  We  have  been  dealing  with  the 
question  whether  Tromen  can  be  represented  in  the  House  of  Com* 
mons.  But,  take  the  case  of  a  peeress  in  her  own  rights  who,  if 
of  the  other  sex,  would  have  a  seat  and  vote  in  the  Uou>se  of  Lords, 
can  she  appear  and  take  her  seat  there  ?  No ;  it  is  unquestionable 
that  she  can  neitl^er  sit  herself  nor  vote  by  proxy.  She  has  most 
of  the  other  privileges  of  her  peerage ;  but,  what  is  her  case  with 
respect  to  her  being  represented  in  parliament  ?  It  appears  to 
have  been  supposed  at  one  time  that  she  could  appoint  a  proxy ; 
but  this  soon  died  out ;  and  until  still  later  times  it  was  thought 
that)  if  married,  she  could  be  represented  by  her  husband,  who 
should  be  a  peer  in  her  right  Co.  Litt  29.  b.  refers  to  a  record 
favouring  that  opinion,  and  adds  that  readers  must  form  their  own 
judgment  whether  the  law  is  so  or  not.  Lord  Hale's  notes  to  that 
passage  shew  that  he  thought  that,  after  issue  bom,  the  husband 
would,  or  might,  have  the  right  However,  that  was  questioned  in 
a  note  of  Mr.  Hargreave,  Co.  Litt  28.  b.,  n,  (1) ;  and  in  a  note  of 
Mr.  Butler,  Co.  Litt  326.  a.,  n.  (2),  it  is  shewn  that,  though  both 
in  this  country  and  also  in  France  it  was  once  thought  that  there 
could  have  been  such  a  right  of  representation,  yet,  to  use  Mr. 
Bntler^s  expression,  the  right  must  now  be  considered  as  ''extinct," 
or  perhaps,  inasmuch  as  in  our  system  there  is  no  negative  prescrip- 
tion against  a  law,  it  may  be  more  correct  to  say  that  the  right 
Jiever  existed.     Can  there  be  any  difference  in  the  case  of  women, 

(1)  7  Mod.  273. 
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1868  whose  right  to  take  part  m  the  public  councils,  if  it  ever  existedi 
Chobltok  would  in  modern  times,  of  necessity,  have  taken  the  form  of  cho(»iiig 
LiNGfl  80iJ^6  0^6  to  represent  them  there?  Can  there  be  any  more  reason 
why  a  woman  not  a  peeress  should  have  a  right  to  choose  her  re- 
presentative in  the  House  of  Commons,  than  why  a  peeress  should 
have  a  right  to  be  represented  in  the  other  House,  where  the  power 
of  voting  by  proxy  might  even  suggest  a  favourable  distinction? 
It  is  clear  that  a  woman  has  no  such  right  in  either  case ;  and  that 
the  absence  of  such  right  is  referable  to  the  fact  that  in  this  oountrjr, 
in  modem  times,  chiefly  out  of  respect  to  women,  and  a  sense  of 
decorum,  and  not  from  their  want  of  intellect,  or  their  being  for 
any  other  such  reason  unfit  to  take  part  in  the  government  of  die 
coimtry,  they  have  been  excused  &om  taking  any  share  in  this 
department  of  public  affairs. 

In  either  point  of  view,  therefore,  whether  looking  at  the  trne 
construction  of  the  system  of  Acts  founded  upon  2  Wm.  4,  a  45,  or 
construing  the  Act  of  1867  by  itself,  excluding,  as  it  does,  persons 
under  a  legal  incapacity,  and  therefore  unaffected  by  Brougham's 
Act,  I  am  obliged  to  come  to  the  conclusion  that  this  appeal  ought 
not  to  prevail. 

Byles,  J.  I  am  of  opinion  that  the  revising  barrister  was  right 
in  expunging  this  lady's  name  from  the  list. 

I  arrive  at  that  conclusion  in  several  ways.  First,  I  think  it  dear 
from  the  words  of  the  Act  30  &  31  Vict  c.  102,  that  the  word 
''man"  in  s.  3  does  not  include  a  woman,  but  is  confined  to  a  man 
in  the  ordinary  and  popular  signification  of  that  word. 

No  doubty  the  word  **  man,"  in  a  scientific  treatise  on  zoology  or 
fossil  organic  remains,  would  include  men,  women,  and  childien,  as 
constituting  the  highest  order  of  vertebrate  animals.  It  is  also 
used  in  an  abstract  and  general  sense  in  philosophical  or  religions 
disquisitions.  But,  in  almost  every  other  connection,  the  word 
"  man  "  is  used  in  contradistinction  to  "  woman.'*  Certainly  this 
restricted  sense  is  its  ordinary  and  popular  sense. 

Now,  it  is  a  well-known  rule  in  the  construction  of  statutes,  that 
as  they  are  framed  for  the  guidance  of  the  people,  their  language  is 
to  be  construed  in  its  ordinary  and  popular  sense. 

But  all  doubt  is  removed  by  reference  to  the  Beform  Act  of 
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1832,  2  Wm.  4,  c  45,  where,  in  a  similar  connection,  instead  of 
the  word  "man,"  we  find  the  expression  *'male  person;"  for,  CHOBim>v 
another  rule  of  construction  is,  that  Acts  in  pari  materifi  are  to  be  ^k^ 
construed  together,  and  to  receive  the  like  construction.  And  this 
is  not  only  the  general  rule  of  construction,  but  it  is  by  s.  59  of  the 
late  Act  expressly  applied  to  the  two  Acts  now  under  consideration ; 
for,  8«  59  expressly  enacts  that  this  Act  shall  be  construed  as  one 
with  the  enactments  for  the  time  being  in  force  relatuig  to  the 
representation  of  the  people.  And,  though  we  are  not  at  liberty 
to  construe  an  Act  of  Parliament  by  reference  to  the  debates  upon 
it  in  the  legislature,  yet  it  is  impossible  to  suppose  that  parliament, 
while  dealing  with  qualification,  and  qualification  only,  by  the  varia- 
tion of  a  phrase  (which  at  the  least  may  convey  the  same  meaning 
as  its  predecessor  in  theBeform  Act),  intended  to  admit  to  the  poll 
another  half  of  the  population. 

Lastly,  the  consequence  of  such  a  construction  would  be  that 
women  would  in  many  cases  be  admitted  to  the  newly-created 
francbisesy  but  not  to  the  old  ones,  without  any  reason  for  the 
distinction. 

Independently,  therefore,  of  Lord  Brougham's  Act  (13  &  14  Vict, 
c.  21),  it  is  plain  that  the  word  "  man  "  does  not  in  the  recent 
Beform  Act  comprehend  woman. 

But  the  statute  13  &  14  Vict  c.  21  does  not,  as  it  appears  to 
me,  create  any  insuperable  difficulty.  It  enacts,  in  s.  4,  that^  in 
all  Acts  of  Parliament,  words  importing  the  masculine  gender 
shall  be  deemed  to  include  females,  unless  the  contrary  be  ex^ 
pressly  provided.  This  statute,  on  the  appellant's  construction, 
would  have  created  the  same  difficulty  if  the  expression  *^  male 
person  "  had  been  continued  to  be  used.  The  difficulty,  if  any,  is 
created  by  the  use  of  the  word  " expressly**  But  that  word  does 
not  necessarily  mean  •*  expressly  excluded  by  words."  On  the  con- 
trary, where  that  is  meant  by  the  statute,  the  statute  says  so  ;  as 
in  the  next  sentence,  where  it  is  enacted  that  the  word  "  county  " 
shall  include  county  of  a  city  or  town,  unless  the  extended  mean- 
ing is  expressly  excluded  hy  words.  And,  accordingly,  it  is  so  ex- 
cluded by  s.  61  of  the  last  Beform  Act  The  word  "expressly  " 
often  means  no  more  than  plainly,  clearly,  or  the  like;  as  will 
appear  on  reference  to  any  English  dictionary.    And,  reading  the 
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18C8       the  legal  right  of  women  to  vote  heing  recognized :  whereas,  it  is 


Choblton"  absolutely  inconceivable  that  women  should  ever  have 
|v^*^g  the  franchise,  and  yet  should  have  immemorially  ceased  from  its 
exercise  for  so  long  a  time,  without  a  trace  being  found  of  any  Act 
to  deprive  them  of  their  right  of  voting,  or  a  suggestion  in  history 
or  elsewhere  of  any  cause  why  they  should  liave  been  disfranchised, 
or  of  the  fact  that  they  ever  had  been  disfranchised. 

We  were  also  referred  to  the  report  in  7  Mod.  263,  of  the  case 
of  Olive  V.  Ingram,  in  which  it  was  supposed  there  were  dicta 
favourable  to  the  notion  that  in  antient  times  women  voted  for 
members  of  parliament.  The  case,  however,  when  examined,  is  an 
authority  the  other  way.  It  was  a  question  as  to  whether  a  woman 
could  vote  in  the  election  of  a  sexton ;  and  Lord  Chief  Justice  Lee, 
who  is  said  to  have  referred  to  a  manuscript  case  of  Hakewell's,  as 
shewing  that  a  feme  sole  freeholder  could  vote  for  a  member  of 
parliament,  afterwards,  at  one  of  the  many  adjournments  of  the  case, 
distinctly  wished  it  should  not  be  understood  that  such  was  his  own 
opinion  (I)  :  and  the  case  was  ultimately  decided  upon  the  ground 
that,  '*  a  sexton's  duty  being  in  the  nature  of  a  private  trust**  a  woman 
might  vote  at  the  election.  According  to  the  report  of  the  case  in 
2  Strange,  1115,  the  ground  of  the  decision  is  stated  to  have  been 
that  the  office  of  sexton  "  did  not  concern  the  public ;"  and  the 
judges  expressly  guarded  themselves  from  creating  any  precedent 
or  authority  for  women  having  a  right  to  vote  in  matters  concerning 
the  public 

On  the  other  hand,  the  opinion  of  Lord  Ck>ke  (2),  who  clearly 
considered  the  law  to  be  that  women  were  disqualified  at  common 
law,  would  under  any  circumstances  be  of  great  authority :  but, 
when  it  is  supported  by  centuries  of  usage  quite  in  accordance 
with  his  statement,  the  authority  becomes  such  as  it  would  be 
impossible  for  this  Court  to  disregard. 

Mr.  Coleridge,  who  ably  argued  the  case  for  the  appellant,  made 
an  eloquent  appeal  as  to  the  injustice  of  excluding  females  from 
the  exercise  of  the  franchise.  This,  however,  is  not  a  matter  within 
our  province.  It  is  for  the  legislature  to  consider  whether  the 
existing  incapacity  ought  to  be  removed.  But^  should  Parliament 
in  its  wisdom  determine  to  do  so,  doubtless  it  will  be  done  by  the 
(1)  7  Mod,  at  p.  271.  (2)  4  iDBt.  5. 


Linos. 
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use  of  language  very  different  from  anything  that  is  to  be  found  in        1868 
the  present  Act  of  Parliament.  "  Chobltqn 

I  think  the  revising  barrister  was  right^  and  that  his  decision 

ought  to  be  affirmed. 

Decision  affirmed. 

Attorney  for  appellant:  P.  H.  Laivrence^for  Blain  dt  ChorUon, 
Manchester. 

Attorneys  for  respondent:  Johnson' dt  WeatheraUs^  for  SucUow  dt 
Hinde,  Manchester. 


CHOELTON,  Appellant;  KESSLER  and  Akothbb,  Respondents.  Nov.  9. 

Parliament^County  VoU^Wcman — 40«.  lfVee!idd—%  Em.  6,  c.  7. 

A  womaiiy  though  possessed  of  a  408.  freehold  in  a  county,  is  not  entitled  to  vote 
at  the  election  of  knights  of  the  shire* 

Appeal  from  the  Beyising  Barrister  for  the  south  eastern  division 
of  the  county  of  Lancaster. 

Phillipine  Eyllman,  on  the  list  of  claimants,  was  duly  objected 
to  by  Thomas  Webster. 

It  was  proved  that  Eyllman  was  a  feme  sole  of  full  agOi  and 
seised  of  an  estate  of  inheritance  in  fee  simple  of  a  dwelling  house 
which  was  free  land  or  tenement  of  the  value  of  408.  by  the  year 
within  the  meaning  of  8  Hen.  6,  c.  7. 

It  was  objected  on  behalf  of  Webster,  that  Kyllman,  being  a 
woman,  was  incapacitated  by  law  from  being  entitled  to  vote,  or  to 
have  her  name  placed  on  the  list  of  voters  for  the  county.  It  was 
contended  on  behalf  of  Kyllman,  that  she-  was  entitled  to  be 
registered  as  a  voter  and  to  vote. 

The  revising  barrister  held  that  Kyllman  was  not  legally  entitled 
to  vote  or  to  be  so  registered,  and  erased  her  name  from  the  list  of 
claimants. 

If  the  Court  should  be  of  opinion  that  he  was  wrong,  and  that 
Kyllman  was  legally  entitled  to  vote  and  to  be  registered  as  a 
voter,  the  name  of  Kyllman  was  to  be  inserted  in  the  list  of  voters 
for  the  county. 

Ccieridffe,  Q.O.,  and  Dr.  Pankhurst,  for  the  appellant 
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1868  BoYiLLy  C. J.    The  case  is  concluded  by  the  case  of  CharUon  t. 

Ohobltok    Linffs  (1)  just  decided.    The  Court  in  that  case  pnrposelj  gaxe 

jg^ji^^     judgment  on  the  question  whether  women  could  in  any  case  be 

entitled  to  vote  in  the  election  of  members  of  parliament,  and  did 

not  confine  themselves  to  the  particular  question  of  elections  for 

boroughs. 

WiLLBS,  Btles,  and  Keating^  J  J.,  concurred. 

Attorney  for  appellant :  P.  H.  Lawreneeffcr  Blain  A  CSiortUm, 
Manchester. 


Not.  9.        WILSON,  ApHBiXAirr ;  THE  TOWN  CLERK  OF  SALFORD,  RjaapoHDEsr. 

Parliammt — Womenr—EigM  to  Ajopeal — CoMolidated  Appeals — 6  VwcL  e.  18, 

«.  42,  44. 

A  woman,  not  being  a  person  within  the  meaning  of  6  Vict.  c.  18,  cannot  appc&i 
from  the  decision  of  a  revising  barrister  under  the  provisions  of  s.  42. 

Where  appeals  bad  been  consolidated  in  which  some  of  the  vespmidsnts  were 
women,  the  Court  dismissed  the  appeals  as  improperly  coDSolid»ted  mader  a.  44. 

Appeal  from  the  Bevising  Barrister  for  the  borongh  of  Salford 

The  overaeers  of  the  township  of  Salford  placed  the  name  of 
Martha  Wilson  on  the  list  of  voters  for  the  borongh  of  Salford  as 
follows :  "Wilson,  Martha— 26,  Wilbum  street— House— 26, Wil- 
bnm  street.'* 

Wilson  was  not  objected  to,  and  her  qualification  as  stated  in 
the  list  of  voters  appeared  to  be  sufficient  in  point  of  law,  but  the 
revising  barrister  held  that  the  overseers  had  mistaken  their  dntj- 
in  placing  her  name  on  the  list  of  voters,  as  she  was  disqualified 
on  account  of  her  sex,  and  her  name  was  expunged  from  the  list 
Wilson  gave  duo  notice  in  writing  that  she  was  desirous  to  appeal 
against  this  decision,  and  the  barrister  stated  this  case. 

The  names  of  134  other  women  were  expunged  under  similar 
circumstances,  and  their  appeals  were  consolidated. 

If  the  Court  were  of  opinion  that  the  revising  barrister  wsiS 

wrong  in  expunging  the  names  of  Wilson,  and  the  other  persons, 

they  were  to  be  restored. 

(1)  Ante,  p.  374. 
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•T.  A.  Russdl,  Q.C.  (B.  Q.  Wiaiams  Tvith  him),  for  the  appellant,        1868 
contended  that  the  revising  barrister  had  no  power  to  strike      wuaov 
off  the  name  of  the  appellant,  as  it  was  not  objected  to ;  but,  as  xowh*Clbbk 
the  Court  expressed  no  opinion  on  the  point,  the  argoments  are  o'  Sauobd. 
omitted. 

Manidy,  Q.C,  (C.  CrompUm  with  him),  for  the  respondent^  con- 
tended that  the  word  "person"  in  6  Vict  c.  18,  s.  42,  which  gives 
the  right  to  appeal,  must  be  confined,  as  in  other  parts  of  the 
registration  acts,  to  male  persons,  and  that  the  appellant,  being  u 
woman,  had  no  locus  standi. 

RusaeUj  in  reply,  contended  that  such  an  objection  to  the  juris- 
diction of  the  Court  ought  to  have  been  urged  before,  and  had 
been  waived  by  the  respondent  allowing  the  argument  of  the  case, 
on  its  merits,  to  proceed. 

BoYiLL,  C.  J.  If  we  have  no  jurisdiction  we  cannot  acquire  it 
by  the  respondent  having  delayed  his  objection.  It  is  clear  that 
only  males  are  ** persons'*  within  the  meaning  of  6  Vict  c.  18,  and 
have  a  right  to  appeal  under  the  provisions  of  that  Act,  and  that 
we  have  therefore  no  authority  to  hear  this  case. 

Byles,  and  Keating,  J. J.,  concurred. 

Afpeai  dismissed.  (1) 

Attorney  for  appellant :  E.  K.  BandeUy  for  Odbbdt^  Wheeler ^  & 
ColibeH,  Manehesler. 

Attorneys  for  respondent :  Chester  &  Urquhart,  for  Brett ,  Han- 
iinson^  dt  Keardey,  Manchester. 

(1)  BENNETT,  Appellant  ;  BRUMFITT,  Respondent. 
ASHCROFT'S  CASE. 

Nov.  9, 1868.    The  revising  barrister  had  consolidated  appeals^  as  to  the  vali- 
dity of  notices  of  objection  to  county  voters  which  did  not  state  the  grounds  of  ^ 
objection. 

The  barrister  held  the  notices  bad,  and  retained  the  names  of  the  persons  objected 
to  on  the  list.  Some  of  them  were  women ;  the  Ck>iirt  dismissed  these  appeals  as 
iinpioperly  consolidated. 
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18C8  CHORLTON,  Appellant;  JOHNSON,  Bsspokdekt. 

Nov.  10.  REE'S  CASE. 


Parliament— County  VoU-^Nottce  of  Ohjectum—B  Vid.  e.  18,  «.  7  ;  30  *  31 
Vict,  c,  102,  ».  30,  69 ;  31  <fc  32  Vid.  e.  68,  ».  17, 19. 

Tlie  notioes  of  ol>jection  to  a  county  voter,  sent  to  the  overseers  and  the  voter 
respectively,  need  not  state  whether  the  name  of  the  voter  is  cm  the  list  of  votes 
entitled  to  vote  in  respect  of  the  franchises  existing  before  the  Bepresentation  d 
the  People  Act,  1867,  or  on  the  list  of  12Z.  occupiers  made  out  by  the  ovexsee» 
under  the  provisions  of  that  Act. 

Appeal  from  the  Bevising  Barrister  for  the  south  eastern  divisiai 
of  the  county  of  Lancaster. 

Herman  PhUip  Kee  was  described  on  the  register  of  Toters  for 
the  township  of  Moss  Side,  in  the  above-named  division  of  Lm- 
cashire,  as  follows : — 

"  Ree,  Herman  Philip — ^Whalley  Range,  Moss  Side — Freehold 
house  and  land — ^The  Holme  Whalley  Range.** 

It  appeared  that  there  were  the  following  lists  for  the  township 
of  Moss  Side : — 

1.  A  list  of  persons  entitled  to  vote  in  respect  of  the  franchios 
conferred  by  or  existing  previously  to  2  Wm.  4,  c  45,  being  the 
list  upon  which  the  name  of  Ree  appeared,  prepared  according  to 
the  provisions  of  the  Registration  Act,  6  Vict.  c.  18. 

2.  A  list  of  persons  claiming  to  vote  in  respect  of  the  fran- 
chises conferred  by  or  existing  previously  to  2  Wm.  4,  c  45,  and 
made  out  pursuant  to  6  Vict  c  18,  s.  5,  and  form  No.  3  in  sche- 
dule A. 

3.  A  list  of  persons  entitled  to  vote  under  and  by  virtue  of  the 
Representation  of  the  People  Act,  1867t  and  the  Parliamentary 
Electors  Registration  Act,  1868,  in  respect  of  the  occupation  of 
lands  and  tenements  within  the  township  of  the  rateable  value  of 
12Z.  and  upwards. 

4.  A  list  of  persons  omitted  by  the  overseers  from  such  list  of 
occupiers,  and  who  claimed  to  vote  in  respect  of  occupation  of  lands 
and  tenements  within  the  said  township,  of  the  rateable  value  d 
127.  and  upwards,  and  made  out  pursuant  to  the  Representation  of 
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tiie  People  Act,  1867,  and  the  Parliamentary  Electors  Eegistration        1868 
Act,  1868, 8. 17.  (1)  "chorlton 

The  name  of  Eee  appeared  only  on  the  list  No.  1  above  referred  to.    j^H^goj^ 
The  notice  of  objection  given  by  the  objector  Webster  to  the  rrb's  Case. 
oTerseexs  against  the  name  of  Kee,  was  in  the  following  form : — 

Notice  of  Objection. 

To  the  OverseeTB  of  the  township  of  Moss  Side,  in  the  south  eastern  divi^on  of 
the  county  of  Lancaster, — I  hereby  give  you  notice  that  I  object  to  the 
name  of  the  person  mentioned  and  described  below,  being  retained  on  the 
list  of  voters  for  the  south  eastern  division  of  the  county  of  Lancaster.  ' 

Christian  name  and  surname  of  the  voter  objected  \  , 

to  as  described  in  the  list  or  register       .        .  /  ^^  ^*"°^  ^^'P- 

Place  of  abode  as  described Whalley  Bange,  Moss  Side. 

Nature  of  qualiBcation  as  described       .        .        .      Freehold  house  and  land. 
Street^  lane,  or  other  like  place  where  the  qualify-  \ 

ing  property  is  situate,  &c.,  as  described  in  |  The  Holme,  Whalley  Range, 
the  list  ot  register ' 

And  the  notice  to  the  person  objected  to  was  in  the  form  fol- 
lowing : — 

NoncE  OF  Ojueotios, 

To  Mr.  Herman  Philip  Kee,  of  Whalley  Bange,  Moss  Side. 
Take  notice  that  I  object  to  your  name  being  retained  on  the  Moss  Side  list  of 
voters  for  the  south  eastern  division  of  the  county  of  Lancaster,  and  I  ground  my 
objection  on  the  third  column  of  the  register. 
And  the  objection  so  far  as  grounded  on  the  third  column  relates — 
To  the  nature  of  your  interest  in  the  qualifying  property,  and 
To  the  value  of  the  qualifying  property. 

It  was  contended  on  behalf  of  Bee,  the  person  objected  to,  that  the 
notice  to  the  overseers,  and  the  notice  to  Bee,  were,  respectively, 
invalid  for  the  following  reasons :  1.  That  inasmuch  as  there  were 
two  separate  and  distinct  lists  of  persons  entitled  to  vote  for  the 
division  of  the  county  of  Lancaster,  viz.,  the  lists  above  referred  to 
&s  Nos.  1  and  3  respectively,  and  also  two  separate  and  distinct 
lists  of  persons  claiming  to  vote,  viz.,  the  lists  above  referred  to  as 
Nos.  2  and  4  respectively,  the  notice  to  the  overseers  and  the 
notice  to  the  person  objected  to  respectively,  ought  to  have 
specified  the  list  to  which  the  objections  referred,  as  directed  in 
the  note  to  form  No.  10  in  schedule  B.  to  6  Vict.  c.  18,  and  in 

(i)  This  is  not  a  ''list"  in  the  sense      rister  and  as  to  which  a  notice  of  ob- 
that  the  other  three  lists  are,  viz.,  a     jectlon  can  be  sent, 
list  which  is  to  be  revised  by  the  bar- 
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1868        the  Bepresentation  of  the  People  Act»  1867,  ss.  59  and  61,  and  the 
""ceoKLTOT    Parliamentary  Electors  Registration  Act,  1868,  s.  19. 
J  hSbon         ^*  ^^  contended  on  behalf  of  the  objector  that  it  was  not  neoe^ 
Ree'8  Cask,   sary  to  specify  the  list  to  which  the  objection  referred,  and  that 
the  notices  of  objection  respectively  were  valid,  they  being  re- 
spectively in  accordance  with  the  forms  given  in  schedule  A,  Ut 
6  Vict.  c.  18,  forms  Nos.  4  and  5,  and  the  schedule  to  28  Vict. 
c  36,  and  the  objection  being  to  a  connty  vote. 

The  revising  barrister  decided  that  both  notices  were  valid,  asd 
as  Bee  did  not  appear,  erased  his  name. 
Appeals  in  respect  of  nineteen  other  voters  were  consolidated. 
The  question  for  the  Court  was  whether  the  notices  respectively 
were  valid. 

Mdlishf  Q.C.  {WSU  with  him),  for  the  appellant  The  question 
is,  whether  the  notices  of  objection  to  a  county  voter  ought  to 
state  the  list  on  which  the  voter's  name  is.  This  is  certainly 
necessary  in  the  case  of  a  borough  voter,  being  required  by  a 
note  to  the  form  10  in  schedule  B  to  6  Yict.  c  18,  which  has 
been  held  to  be  imperative :  Barbm  v.  AMey.  (1)  Prior  io  tbe 
passing  of  the  Bepresentation  of  the  People  Act,  1867  (30  &  31 
Vict  c.  102),  there  was  only  one  list  of  voters  for  each  township 
or  parish  in  a  county,  the  old  register  and  the  list  of  claimants 
forming  only  one  list  of  voters  (6  Yict  c.  18,  s.  6) ;  and  accordingly 
s.  7  of  that  Act,  and  form  4  in  schedule  A,  referred  to  in  it^  speak 
of  the  list ;  while  s.  17  of  the  same  Act,  which  refers  to  boroughs, 
speaks  of  lids^  and  form  10  of  schedule  B,  referred  to  in  it^  contains 
the  note  requiring  the  particular  list  referred  to  to  be  mentioDed. 
It  is,  however,  provided  by  30  &  31  Vict  c.  102,  s.  30,  that  the 
overseers  shall  prepare  a  list  of  persons  entitled  to  vote  as  VH 
occupiers ;  and  by  s.  19  of  31  &  32  Yict  c.  58,  their  names  are  to 
appear  in  a  separate  list,  forming  part  of  the  lists  of  county  ydbst^ , 
There  are,  therefore,  now  two  lists  of  voters  for  counties,  exactly  as 
there  are  in  the  case  of  boroughs,  in  which  there  are  lists  of  rated 
occupiers  and  of  voters  under  the  reserved  franchises.  The  30  &  31 
Yict  c.  102,  s.  56,  provides  that  all  laws,  customs,  and  enactments, 
relating  to  the  registration  of  persons  entitled  to  vote,  shall  apply,  as 

(1)  2C.B.4;  15  L.  J.  (C.P.)  3C. 
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nearly  as  drcomstances  admit,  to  any  person  by  that  Act  authorized       1868 
to  vote ;  and  in  s.  59  that  the  Act  shall  be  construed  as  one  with  the  'cnoBLTON 
Begistration  Acts.     Although,  therefore,  there  is  no  direct  enact-     johssoh 
ment  obliging  the  notice  of  objection  to  a  county  voter  to  specify   Bee's  Case. 
the  list  in  which  his  name  appears,  the  Court  will  apply  the  rules 
relating  to  the  notices  to  be  given  in  the  precisely  similar  case  of 
borough  voters  to  the  notices  of  objection  to  county  voters.    This 
IS  the  more  desirable,  because  the  same  voter's  name  will  often 
appear  on  both  lists;  and  in  such  case  if  he  knows  the  list  in  respect 
of  which  the  objection  is  made,  he  may  often  be  spared  the  trouble 
of  appearing^  his  other  qualification  being  sufficient. 

Quain,  Q.O.  (C.  S.  Hopwaod  with  him),  for  the  respondent    The 

Begistration  Act  (6  Vict  c.  18),  regulates  in  ss.  7  and  17  the  forms 

of  notice  to  be  given  to  the  overseers  in  the  case  of  counties  and 

boroughs  respectively.    The  question  in  this  case  really  is,  whether 

there  is  anything  in  the  recent  Acts  to  oblige  an  objector  to  use  the 

form  given  by  the  Act  for  use  in  boroughs  in  the  case  of  a  county 

voter.    Thero  can  be  no  doubt  in  respect  of  the  notice  to  be  given 

to  the  voter,  because  that  need  not  specify  the  list  on  which  his 

name  appears,  even  in  the  case  of  boroughs.    The  30th  section 

of  30  &  31  Vict  c.  102,  and  the  17th  section  of  31  &  32  Vict. 

c.  58,  do  not  make  any  reference  to  notices  of  objection  or  the 

sections  of  the  former  Acts  relating  to  them,  though  they  apply 

other  parts  of  the  machinery  used  in  boroughs  to  the  new  county 

list    Nor  is  there  any  need  to  state  the  list  in  which  the  voter  s 

name  appears  in  the  case  of  county  voters,  because  the  form  of 

notice  used  in  counties,  and  which  is  given  by  6  Vict  c.  18,  s.  7, 

schedule  A,  No.  4,  states  the  qualification  of  the  voter,  and  will 

thus  at  once  shew  on  which  list  his  name  is ;  that  is  not  the 

case  in  boroughs,  where  the  form  of  notice  is  general. 

[Keating,  J.  If  the  voter  be  on  both  lists,  must  the  objector 
give  two  notices?] 
He  would  probably  only  have  to  state  both  qualifications. 
WiUs,  in  reply.  The  object  of  the  rule  in  the  case  of  borough 
voters  is  to  save  the  overseers  trouble  and  ensure  accuracy,  and 
tiiis  would  equally  be  gained  in  the  case  of  counties  by  adopting 
the  same  rule.  The  17th  section  of  31  &  32  Vict.  c.  58,  is  only 
declaratory ;  the  provisions  respecting  the  mode  of  claiming  to  be 
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1868       put  upon  the  list  of  borough  voters  are,  in  fact,  declared  by  it  to 

Ghorltoh    have  leen  enacted  with  respect  to  the  12Z.  occupiers  in  counties  bv 

Johnson.     *^®  ^^^^  ^^  *®  ^^^^  section  of '30  &  31  Vict  c  102,  and  it  U 

RsB's  Cabb.  thus  shewn  what  is  the  meaning  of  that  section,  and  that  it  ms 

intended  to  apply  all  the  necessary  provisions  respecting  borough 

voters  to  the  case  of  the  121,  occupiers  in  counties. 

BoviLL,  G.J.  Throughout  the  Acts  of  Parliament  lelatuig  to 
the  representation  of  the  people  and  the  registration  of  voters, 
a  marked  distinction  is  made  between  counties  and  boroughs:  not 
only  are  the  sections  relating  to  the  two  separate,  but  there  are 
separate  schedules  containing  the  forms  to  be  used  in  the  two 
cases. 

This  was  the  case  in  the  Beform  Act  (2  Wm.  4,  c.  45),  with  regard 
to  notices  of  objection,  but  the  forms  given  by  that  Act  were  Tery 
general,  both  for  boroughs  and  counties,  and  did  not  point  out  such 
particulars  as  would  direct  the  attention  of  the  parties  objected  to, 
or  of  the  overseers,  either  to  the  particular  list  or  to  the  groonds  of 
objection  relied  on.  When  the  Eegistration  Act,  1843  (6  Vict  c  18), 
was  passed,  the  distinction  was  preserved  between  counties  and 
boroughs  both  in  the  body  of  the  Act  and  in  the  schedules,  but  the 
notices  in  each  case  were  made  more  definite ;  in  the  form  of  notice 
to  be  given  to  the  overseers  in  the  case  of  counties,  the  nature 
of  the  qualification  of  the  voter  as  described  on  the  list  is  stated; 
this  is  not  given  in  the  form  for  boroughs,  but  there  is,  on  the 
other  hand,  a  note  requiring  the  objector  to  specify  the  list  to 
which  the  objection  refers,  if  there  be  more  than  one,  and  if  the  list 
contains  two  or  more  persons  of  the  same  name,  to  distinguish  the 
person  intended  to  be  objected  to.    Again,  when  it  was  thought 
right  by  the  legislature  in  1865  to  make  fresh  provision  with 
regard  to  the  registration  of  voters,  the  Act  then  passed  (28  Yict. 
c.  36),  related  chiefly  to  counties ;  and  the  provisions  of  that  Act 
made  no  difference  with  respect  to  the  notice  to  be  given  to  the 
overseers.    It  is  quite  true,  as  has  been  said,  that  there  are  now 
separate  lists  of  voters  in  counties  much  as  there  have  always  been 
in  some  boroughs ;  but  I  can  find  nothing  in  the  Bepresentation  of 
the  People  Act,  1867  (30  &  31  Vict  a  102),  giving  full  effect  to 
ss.  56  and  59,  which  would  make  it  right  for  the  Court  to  mix  up 


VOli.  IT.]  EASTEB  TERM,  TCTCYU  yiOT.  405 

the  forms  of  notice  of  objection  for  counties  and  boroughs^  and  if  we       186S 
did  it  would  lead  to  incalculable  confusion.  Chobltoit  "^ 

Nor  is  there  any  necessity  to  specify  the  list,  for  as  the  notice  of    j^^'g^^jj 

objection  given  to  the  overseers  in  the  case  of  a  county  voter  men-  rkb's  OAaE. 

tioDS  the  nature  of  the  qualification  of  the  party  objected  to,  it  will 

indicate  most  clearly  to  the  overseers  who  have  made  out  the  lists, 

in  which  list  his  name  will  be  found.    In  the  present  case  the 

notice  of  objection  states  the  nature  of  the  qualification  of  the  person 

objected  to  as  ''  freehold  house  and  land,**  so  that  the  overseers  could 

not  have  been  in  any  doubt  in  which  list  the  name  waste  be  found. 

The  notice,  therefore,  cannot  in  this  case  have  misled  the  overseers, 

though  it  is  not  necessary  to  rest  our  decision  on  that  ground,  but 

it  may  serve  to  shew  that  there  is  no  need  to  mix  up  the  forms  laid 

down  by  the  Acts  of  Parliament  for  counties  and  boroughs.    The 

notice  here  was  in  the  form,  and  the  only  form,  given  in  the 

statute ;  and  I  am  of  opinion  that  the  revising  barrister  was  right, 

and  that  the  appeal  must  be  dismissed  with  costs. 

BvLESy  J.  I  entirely  agree  with  all  that  has  fallen  from  the 
Lord  Chief  Justice,  and  that  the  decision  of  the  revising  barrister 
should  be  a£Srmed. 

KEA.TIKO,  J.    If  since  the  introduction  of  the  new  list  of  coimty 

voters  the  old  form  of  notice  would,  if  retained,  tend  to  mislead 

the  overseers,  or  would  not  afford  them  sufficient  information,  I 

think  the  words  of  the  56th  section  of  the  Bepresentation  of  the 

People  Act,  1867  (30  &  31  Vict,  c  102),  would  be  sufficient  to 

introduce  any  &esh  machinery  which  might  be  required  from  the 

parallel  case  of  borough  voters.     But  I  think  Mr.  Quain  has 

successfully  shewn  that  the  old  form  of  notice  will  enable  the 

overseers  to  perform  their  duties  without  difficulty,  and  will  give 

them  all  the  information  they  require.    It  is  observable,  that  in  the 

form  No.  10  of  schedule  B  to  6  VicL  c.  18,  only  the  name  of  the 

voter  is  mentioned ;  but  in  the  list  of  claimants  to  be  published 

by  the  overseers  for  the  information  of  the  public,  form  No.  8  in 

the  same  schedule,  the  nature  of  the  qualification  is  given,  and 

it  is  not  specified  in  the  heading  to  that  form  to  what  list  of  voters 

the  claim  refers ;  the  statement  of  the  qualification  seems  there- 

Vou  IV,  2  K  2 
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1868  fore  to  be  treated  as  a  suflScieiit  notification  of  the  particular  list 

Cbobltos  I  agree,  therefore,  with  my  Lord  and  my  Brother  Byles,  that  this 

JorasoH  ftPP^  shonld  be  dismissed,  and  as  the  objection  was  not  on  the 

BBS's  Case,  merits,  >vith  costs. 

Bbett,  J.  As  far  as  I  have  heard  the  argnments  in  this  case, 
I  agree  with  the  judgments  which  have  just  been  given;  and  I 
think  that  s.  17  of  31  &  32  Yict.  c.  58,  is  against,  and  not  in  faronr 
of  the  appellant's  contention.  Formerly  the  overseers  in  conntii-» 
had  qnite  different  duties  from  those  in  boronghs,  the  latter  haris^ 
to  use  their  discretion  in  making  out  the  lists,  while  the  former  ovlj 
acted  ministerially ;  nnder  the  new  law,  part  of  the  borough  srstem 
is  introduced  into  counties,  and  it  seemed  only  just  that,  in  respect 
of  the  new  list  so  formed,  persons  omitted  should  have  an  oppor- 
tunity of  sending  in  their  claims  in  the  same  manner  as  in  tlie 
case  of  boroughs.  It  was  doubted,  however,  whether  the  15tl 
section  of  the  old  Eegistration  Act  (6  Vict.  c.  18),  which  referred 
only  to  boroughs,  applied  to  the  new  121  list  in  counties;  and  in 
order  to  remove  this  difficulty,  the  legislature  has  said  (31  &  32 
Vict  c.  58,  s.  17),  that  s.  15  shall  apply  to  the  new  class  of  votere 
in  counties  as  well  as  to  borough  voters ;  but,  although  the  atten- 
tion of  the  legislature  must  therefore  have  been  called  to  the  ques- 
tion now  before  us,  nothing  is  said  in  the  Act  respecting  notices  of 
objection,  the  forms  of  which,  therefore,  must  remain  unaltered; 
and  there  is  very  good  reason  for  no  alteration,  inasmuch  as  tlie 
form  of  notice  of  objection  to  a  county  voter,  already  given  in  the 
previous  Act,  by  specifying  the  qualification  of  the  party  objected 
to,  gave  all  the  information  required. 

Daemon  affimed. 

Attorney  for  appellant;  P.  H.  Lawrence,  for  Blain  &  Chorliony 
Manohester. 

Attorneys  for  respondent :  Milne  &  Co,,  for  SucUow  A  Sinh 
Manchester^ 
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BENNETT,  Appellaot  ;  BBUMFITT,  Bespondest.  1868 

ALDEBSON'S  CASE.  ^'^'''  ^^.1 

I^arliammt—Ccunty  Vote— Notice  of  Objection  to  127.  Occupier— 2^  Vict. 

c.  36,  $.  6. 

A  notice  of  objection  sent  to  a  voter  on  the  list  of  121.  occupiers  for  a  county, 
must  specify  the  grounds  of  objection  according  to  the  provisions  of  28  Vict.  c.  30, 
s.  6. 

Appeal  from  the  Eevising  Barrister  for  the  south  west  division 
of  the  coimtj  of  Lancaster. 

The  name  of  John  Alderson  was  inserted  in  the  list,  published 
by  the  overseers  of  the  township  of  Bootle-cum-Linacre,  of  per- 
sons entitled  to  vote  as  occupiers,  as  owners  or  tenants,  of  lands  or 
tenements  of  the  rateable  value  of  127.  or  upwards,  in  respect  of  a 
house  occupied  by  him  in  Derby  Eoad  in  the  township. 

The  appellant  objected  to  the  name  being  retained  on  the  list. 
A  notice  of  objection  had  been  duly  served  by  the  appellant  on 
the  overseers,  and  one  in  the  following  form  on  Alderson : — 

"  To  Mr.  John  Alderson,  Derby  Eoad, — I  hereby  give  you  notice 
that  I  object  to  your  name  being  retained  on  the  list  of  voters  for 
the  south  west  division  of  the  county  of  Lancaster." 

It  was  objected  on  behalf  of  Alderson,  that  such  a  notice  of  ob- 
jection was  bad  in  law,  because  the  ground  or  grounds  of  objection 
were  not  specifically  stated  therein  by  naming  the  column  or 
columns  of  the  list  on  which  the  objector  grounded  his  objection, 
pursuant  to  the  6th  section  of  the  County  Voters  Kegistration 
Act,  1865  (28  Vict.  c.  36).  (1) 

(1)  28  Vict,  c  36, 8.  6 : — **  Any  no-  sufficiently  satisfied  by    naming    the 

tice  of  objection  to  any  person  on  the  column  or  columns  of  the  list  on  which 

listof  claimants  for  auy  parish  or  town-  the  objector    grounds    his   objection, 

ship  may  be  giren  according  to  the  pro-  Provided  always,  that  if  the  objection 

visions  of  the  7th  section  of  the  principal  be  grounded  on  the  third  column,  then 

Act  (6  Vict  c.  18),  but  with  that  cxcep-  it  shall  be  necessary  to  state  in  the 

tion  no  notice  of  objection  given  under  notice  whether  the  objection  relates  to 

the  provision  of  the  said  7th  section,  other  the  nature  of  the  voter's  interest  in  the 

than  a  notice  to  the  overseers,  shall  bo  qualifying  property  or  to  the  value  of 

^lid,  unless  the  ground  or  grounds  of  the  qualifying  property,  or  to  both;  and 

objection  be  specifically  stated  therein ;  each  of  such  last  mentioned  grounds  of 

and  this  provision  shall  be  deemed  to  be  objection  shall  be   deemed  a  separate 

2  K  2  2 
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1868  On  the  other  hand,  it  was  contended  by  the  appellant,  that 

BraOTTr"  ^^^  fo™^  of  notice  of  objection  given  in  No.  2,  schedule  A.  of  the 

Bbuiottt     ^o^^*7  Voters  Eegistration  Act,  1865,  dearly  pointed  ont  that 

Aldkb8os*8   the  notices,  wherein  the  grounds  of  objection  were  required  to  be 

'^*^"       specifically  stated,  were  only  those  to  be  given  to  parties  aheady 

on  the  register,  and  that  although  the  list  of  12/.  occupiers  might 

not  strictly  be  a  *'  list  of  claimants,"  it  was  in  the  nature  of  a  "list 

of  claimants,"  whilst  it  was  most  certainly  not  the  register,  and 

that  therefore  a  general  notice  of  objection  given  to  such  occupier, 

in  the  form  directed  by  the  7th  section  of  the  principal  Act>  6  Vict. 

c.  18,  was  a  valid  notice  of  objection. 

The  revising  barrister  decided  that  Alderson  was  not  a  claimant 
within  the  meaning  of  the  Kepresentation  of  the  People  Act, 
1867,  and  the  Begistration  Acts  therein  referred  to,  and  that 
therefore  the  general  notice  of  objection  was  bad,  and  retained 
the  name  of  Alderson  on  the  list  of  voters. 

If  the  Court  should  be  of  that  opinion,  the  list  was  to  stand 
without  amendment;  but  if  the  Court  should  be  of  a  central? 
opinion,  then  the  register  was  to  be  amended  by  expunging  the 
name  of  Alderson. 

Appeals  in  respect  of  thirty-seven  other  persons  were  consoK- 
dated. 

Mclntyre  (Charley  with  him),  for  the  appellant  There  are  two 
grounds  on  which  the  appellant  rests  his  contention  that  a  notice 
of  objection  to  a  voter  on  the  121.  list  of  occupiers,  need  not  contain 
a  statement  of  the  grounds  of  objection  under  the  provisions  of 
28  Vict  c.  36,  s.  6,  First,  the  12Z.  occupiers,  if  not  literally 
''  claimants,"  are  in  the  nature  of  claimants,  and  therefore  come 
within  the  exception  in  that  section  ;  and  secondly,  if  this  conten- 
tion be  wrong,  the  section  cannot  apply  to  the  new  voters  at  all, 
and  the  notices  of  objection  must  be  regulated  by  the  same  roles 
which  govern  notices  of  objection  to  voters  in  boroughs  to  which 
they  are  akin.    At  the  time  of  the  passing  of  28  Vict  c  36,  there 


ground  of  objection,  as  well  as  any  ob-  numbered  2,  in  schednle  A.  to  tfaisActt 

joction  grounded  on  any  one  of  the  or  to  the  like  effect  in  aubaliitttiaD  for 

other  columns ;  and  such  last  mentioned  the  form  numbered  5,  in  schedule  A.  to 

notice  may  be  according  to  the  form  the  principal  Act." 


i 
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were  two  classes  of  county  Toters,  those  who  were  on  the  register  and 
those  who  had  claimed  to  be  put  upon  it,  who  were  included  in  a 
list  of  claimants  made  out  by  the  overseers.    The  real  distinction 
between  those  two  classes  was  that  those  who  were  on  the  register 
bad  already  been  reyised,  and,  as  neither  payment  of  rates  nor,  in 
general,  occupation  for  the  previous  year  was  required  of  a  county 
voter,  he  would,  if  once  upon  the  register,  be  entitled  to  remain 
there  in  the  absence  of  any  special  circumstance,  such  as  his  part- 
ing with  the  qualifying  property.    This  explains  the  provisions  of 
the  6th  section  of  28  Vict,  c  36,  requiring  notice  of  the  specific 
objection  to  be  given  to  a  voter  already  on  the  register,  and  of 
ss.  7  and  8  which  permitted  the  voter  to  confine  his  proof  to  the 
specific  objections  stated  in  the  notice,  and  enabled  the  revising 
barrister  to  give  costs  against  the  objector  if  the  objection  were 
frivolous.    This  being  the  case  respecting  the  lists,  the  Eepresen- 
tation  of  the  People  Act,  1867,  was  passed,  by  which  a  new  class 
of  voters  is  created,  viz.,  the  12?.  occupiers,  and  the  overseers  are 
directed  to  make  a  list  of  such  voters  for  the  barrister  to  revise. 
Now,  the  persons  on  this  list  have  never  had  their  claims  revised, 
for  a  new  list  is  to  be  made  out  each  year,  the  qualification  depend- 
ing on  the  occupation  and  payment  of  rates  during  the  previous 
year.    They  have  no  resemblance,  therefore,  to  persons  on  the  old 
register,  and  none  of  the  reasons  for  the  protection  afforded  by 
28  VicL  c.  36, 88. 6, 7,  and  8  apply  to  them.    It  is  true  that  they  are 
not  literally  claimants,  as  they  send  in  no  claim  themselves,  but 
the  overseers  in  effect  make  the  claim  for  them,  and  they  are 
really  in  the  same  [position   as  the  persons   on  the  old  list  of 
claimants.    It  is  also  true  that  there  are  claimants  to  be  put  on 
the  12Z.  list,  but  they  are  not  entitled  to  any  notice,  and  may  be 
objected  to  at  the  time  their  claim  is  heard,  and  they  closely  cor- 
respond to  persons  omitted  by  the   overseers  from  the  List  of 
claimants,  whose  case  is  provided  for  by  6  Vict.  c.  18,  ss.  37,  39, 

If  the  above  contention  be  not  correct,  and  the  list  of  12?.  occu- 
piers cannot  be  considered  as  a  list  of  claimants,  then  the  6th  sec- 
tion of  28  Vict.  c.  36,  cannot  apply  at  all  to  the  new  list,  and  the 
form  of  notice  must  then  be  taken  from  those  used  in  the  case  of 
sunilar  lists  in  boroughs.  The  whole  of  the  latter  part  of  the  sec- 
tion can  only  apply  to  the  old  register ;  it  cannot  be  necessary  to 
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1868  state  whether  the  objection  relates  to  the  nature  'of  the  Toters 
BBNHi!rrr~~  interest  in  the  property  or  to  the  value  of  the  qualifying  property, 
BauMTrr.  ^"^^^^  ^^  interpreted  by  s.  17  to  mean  amount  of  rental,  neither 
Aldebson's    objection  being  applicable  to  the  new  list.     On  the  other  hand, 


Case, 


I 
I 
there  is  no  column  by  reference  to  which  you  could  point  out  the     I 

objection  that  the  Toter  had  not  paid  his  rates,  or  that  the  prc^     ' 

mises  were  not  of  the  required  rateable  value.     Further,  form  2 

given  in  schedule  A.  (28  Vict.  c.  36),  is  expressly  stated  in  the 

heading  to  be  a  form  of  notice  to  be  given  to  persons  on  the 

register,  which  12/.  occupiers  are  not.    If  the  28  Vict,  c  36,  s.  6, 

does  not  apply,  the  form  of  notice  will  naturally  be  taken  from 

that  given  in  the  case  of  occupiers  under  the  borough  franchise 

which  is  a  general  notice ;  tnis  appears  from  30  &  31  Vict,  c  102, 

8.  30,  and  31  &  32  Vict.  c.  58,  ss.  17,  19. 

[BoviLL,  C.J.  We  decided  in  the  case  of  ChorUon  v.  Johnson^ 
Bee^s  Case  (1),  that  the  forms  of  notices  for  counties  and  boroughs 
couM  not  be  mixed  together. 

Brett,  J.  The  fact  that  s.  17  expressly  states  that  the  15th 
section  of  6  Vict.  c.  18  shall  apply  to  county  lists,  rather  implies 
that  the  other  provisions  respecting  borough  lists,  including  the 
forms  of  notices  of  objection,  should  not  apply.] 

Section  17  is  declaratory,  not  enacting,  and  there  is  no  reason 
why  if  the  15th  section  was  incorporated,  independently  of  it,  by 
the  effect  of  ss.  56  and  59  of  the  Representation  of  the  People  Act 
1867,  the  other  sections  of  the  old  Act  relating  to  borough  voteis 
should  not  have  been  so  also.  By  s.  19  the  overseers  are  to  make 
out  a  fresh  list  every  year.  The  way  in  which  they  are  to  do  so 
is  to  be  supplied  from  the  provisions  of  6  Vict  c.  18,  respecting 
boroughs. 

C.  Orompton,  for  the  respondent.  The  question  depends  entirely 
on  28  Vict.  c.  36,  s.  6.  That  section  is  perfectly  general,  requiriog 
a  specific  notice  in  the  case  of  all  county  voters,  with  one  single  ex- 
ception, viz.,  that  of  claimants,  and  within  that  the  appellant  has 
failed  to  bring  Alderson.  The  Representation  of  the  People  Act, 
1867,  8.  56,  provides  expressly  that  the  Begistration  Acts  shall 
apply  to  the  new  franchises  as  nearly  as  circumstances  admii  % 
therefore,  the  form  of  notice  in  the  schedule  to  28  Vict.  c.  36,  is 
(1)  Ante,  p.  400.  ^ 
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not  strictly  applicable,  it  must  be  altered  as  far  as  is  necessary,        1868 
£He  was  then  stopped  by  tlie  Court.]  BEssm 

V. 

Bbumfitt.  ] 
BoviLL,  C.J.     I  am  of  opinion  that  the  decision  of  the  revising   ald«b8oii'8 

barrister  was  right,  and  that  the  notice  was  insuflScient^  because       ^^^ 
the  ground  of  objection  was  not  specifically  stated.    The  express 
object  of  28   Vict.  c.  36,  was  to  require   specific   objections   in 
every  case  but  tliat  of  a  person  described  as  a  "claimant,"  and 
looking  to  the  legislation  as  to  lists  of  voters,  I  think  that  Alderson 
was  not  a  claimant     If  this  had  been  the  case  of  a  borough  voter, 
he  cei-tainly  would  not  have  been  a  claimant,  but  a  person  placed 
on  the  list  by  the  overseers,  who  are  in  a  position  to  be  likely  to 
Imow  who  are  entitled  to  the  franchise;  and  by  30  &  31  Vict, 
•c.  102,  s.,30,  the  same  machinery  that  was  provided  for  forming  the 
register  of  occupiers  in  boroughs  is  to  apply  to  the  case  X>i  121. 
occupiers  in  counties.    That  being  so,  there  are  also  express  enact- 
ments a^  to  what  is  to  be  the  list  of  voters  for  counties.    Accord- 
ing to  the  earlier  Acts,  it  was  tlie  copy  of  the  old  register  and  the 
list  of  voters  who  sent  in  their  claims.    The  30  &  31  Vict  c.  102, 
xtdded  a  new  class,  viz.,  the  121.  occupiers,  and  by  s.  17  of  31  &  32 
Vict,  c  58,  express  provision  was  made  that  persons  omitted  by 
the  overseers  might  claim  to  be  inserted  like  persons  omitted  from 
a  borough  list;  and  by  s.  19  of  31  &  32  Vict  c.  58,  it  is  enacted 
that  there  is  to  be  a  separate  list  of  the  county  voters  qualified  by 
50  &  31  Viet  c.  102,  which  is  to  be  deemed  part  of  the  lists  of 
voters.    When  this  Act  had  passed,  the  list  of  county  voters  con- 
sisted of  the  copy  of  the  old  register  and  the  list  of  claimants  pre- 
pared by  tlie  overseers  from  the  claims  sent  to  them,  with  the 
addition  of  the  121.  occupiers ;  but  it  is  not  said  that  the  list  of 
persons  claiming  to  be  placed  on  the  12?.  list  is  to  be  part  of  the 
lists  of  voters,  and  the  very  fact  that  this  section,  containing  an 
express  enactment  as  to  the  list  made  out  by  the  overseers  being 
part  of  the  lists  of  voters,  is  entirely  silent  as  to  persons  who  send 
in  claims  shews  that  the  latter  are  only  claimants.    Again,  as  re- 
spects persons  strictly  claimants,  the  objection  in  boroughs  was  not 
necessary  for  the  purpose  of  compelling  them  to  prove  their  quali- 
fication (for  they  were  obliged  to  do  so),  but  in  order  to  let  in  the 
objector,  and  therefore  a  general  notice  was  aUowed ;  whether  there 
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1868        be  an  objection  or  not,  the  claim  in  either  case  in  a  borongh  is  to 

Bemhitt     b©  proved.    That  being  so,  the  object  of  the  statutes  is  to  put  the 

Bbumtpt    formation  of  the  list  of  12?.  occupiers  in  counties  on  the  same 

Aldbbbon'8   footing  as  that  of  10/.  occupiers  in  boroughs.    By  s.  59  of  30  &  31 

Case.  Vict,  c.  102,  that  Act,  so  far  as  is  consistent  with  it,  is  to  be  coi- 
strued  as  one  with  the  Begistration  Acts,  and  we  most  endeaTonr 
to  put  a  consistent  interpretation  on  the  whole.  The  question  ia 
this  particular  case  arises  on  s.  6  of  28  Vict.  c.  36,  which  proyidea, 
that  "  any  notice  of  objection  to  any  person  on  the  list  of  daimanis 
....  may  be  given  according  to  the  provisions  of  the  7th  section 
of  the  principal  Act ;  but  with  that  exception,  no  notice  of  objec- 
tion given  under  the  provisions  of  the  said  7th  section,  other  than 
a  notice  to  the  overseers,  shall  be  valid  unless  the  ground  or 
grounds  of  objection  be  specifically  stated  therein."  We  ought  to 
give  elTect  to  this  useful  section  if  we  can ;  and,  in  my  opinion,  it 
is  applicable  to  this  case.  I  think  Alderson  was  not  a  claimant, 
and  that  a  specific  objection  was  required.  It  is  tnie  that  the 
words  used  in  the  section  for  shewing  what  is  sufficient  in  stating 
the  grounds  are  not  applicable,  but  we  ought  not  to  reject  what  is 
applicable  because  another  part  of  the  section  does  not  apply,  espe- 
cially as  "wo  notice  of  objection  "  (unless  within  the  exceptions)  is 
to  be  valid  unless  the  grounds  are  specifically  stated.  It  has  also 
been  contended  that  form  2  in  the  schedule  A.  to  28  Vict  c  36,  is 
to  control  s.  6  of  the  Act ;  but  I  think  it  has  not  that  efiect  I 
am  therefore  of  opinion  that  Alderson  was  not  a  claimant,  and  that 
the  revising  barrister  was  right. 

Byles,  J.  I  am  of  the  same  opinion.  The  interpretation  of 
these  Acts  is  full  of  difficulty,  and  I  cannot  trust  myself  to  make 
any  remarks  but  such  as  are  absolutely  requisite  to  the  case  before 
us.  It  seems  to  me  that  Mr.  Crompton  is  right  in  saying  that 
this  case  entirely  depends  on  the  6th  section  of  the  Act  of  1865 
(28  Vict.  c.  36).  The  voter  had  been  put  on  the  list  by  the 
overseers,  but  not  through  his  having  claimed  at  all,  and  he 
was  therefore  not  a  claimant.  If  he  had  been  a  claimant,  the 
exception  would  have  applied  to  him :  not  being  within  the  excep- 
tion, he  must  be  within  the  otherwise  universal  clause,  and  the 
notice  to  him  therefore  must  be  specific.    The  only  difficulty  arises 
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from  the  form  Nc.  2  in  schedule  A,  which  undoubtedly  is  strictly 
applicable  only  to  persons  on  the  old  register,  but  the  particularity  Bennett 
of  the  notice  is  required  by  the  section,  not  by  the  form  in  the  3^^^^^^ 
schedule,  which,  moreover,  is  not  repugnant  to,  though  it  may  Aldebson's 
not  be  in  all  respects  suitable  to,  the  present  case. 

Keating,  J.  I  quite  agree  that  it  is  not  easy  to  find  one's  way 
through  these  enactments,  and  I  have  had  considerable  doubts 
in  this  case  whether  the  voter,  though  not  in  terms  a  claimant, 
was  not  such  within  the  meaning  of  the  6th  section  of  28  Yict 
c.  36.  I  cannot  say  that  my  doubts  are  wholly  removed,  but  the 
rest  of  the  Court  have  a  clear  opjnion  the  other  way,  and  my 
doubts  are  not  sufficient  to  make  me  dissent  from  their  judgment, 
the  most  important  thing  being  that  some  rule  should  be  laid 
down. 

Bbett,  J.     Three  questions  are  raised  in  this  case.    First,  what 
was  the  law  at  the  passing  of  the  new  statutes  of  1867  and  1868  ? 
Secondly,  how  far  has  it  been  altered  by  those  statutes  ?    Thirdly, 
how  is  the  old  law,  if  unaltered,  to  be  applied  in  the  present 
case?     Now,  at  the  time  of  the  passing  of  the  new  statutes,  the 
form  of  notices  of  objection  in  counties  was  regulated  by  6  Vict, 
c.  18,  and  28  Vict,  c  36 ;  and  taking  those  Acts  together,  it  may 
be  said,  generally,  that  persons  on  the  register  were  to  have 
specific  notice  given  them  of  the  nature  of  the  objection  to  their 
vote,  but  that  persons  who  claimed  to  be  put  on  the  register  were 
only  entitled  to  a  general  notice.     The  only  two  classes  at  that 
time  were  persons  on  the  register  and  claimants ;  therefore  the 
'  form  of  specific  notice,  which  was  not  applicable  to  claimants, 
was  given  in  the  schedule  with  details  appHcable  to  persons  on 
the  register.      Then,  has  this  law  been  altered?    It  was  con- 
tended in  GhorUon  v.  Johnson^  Bee's  Case  (1),  that  the  form  of 
the  notice  to  be  given  to  a  county  voter  was  altered  by  the 
17th  section  of  the  Kegistration  Act  of  1868   (31  &  32  Vict, 
c.  58).    I  then  explained  why  I  thought  that  that  section  rather 
shewed  that  the  legislature  had  not  intended  to  alter  the  form 
of  notices  of  objection  in  counties.     The  19th  section  of  the 
same  Act  has  also  been  relied  on  to  day,  but  that  section  does 
(1)  Ante,  p.  400,  406. 
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1868       not  affect  the  form  of  notice,  but  refers  only  to  the   mode  of 

BsNNSTT     making  out  tlie  list  of  voters  and  the  mode  of  correcting  it.    The 

B  vKrm     "3^^®  ^^7  ^  ^^^  ^^  *^®  ^^^^  section  of  the  Bepresentation  of  the 

Alderson's  People  Act,  1867.    The  only  remaining  question  is,  how  the  old 

^^™*       law  is  to  be  applied  to  the  new  list.    It  is  clear  to  me  that  persons 

on  the  new  list  are  not  claimants.    The  act  of  the  overseers  id 

making  out  the  list  is  not  ministerial  but  discretionary,  and  there 

are  to  be  claimants  distinct  from  the  voters  whose  names  are  placed 

on  the  overseers'  list. 

The  56th  section  of  the  Act  of  1867  says  that  all  laws  relating 
to  the  registration  of  persons  entitled  to  vote  shall  apply  as  nearly 
as  circumstances  admit  to  the*  new  voters.  Since  therefore  the  6th 
section  of  the  Act  of  1865  provides  that  the  general  notice  shall 
be  sufficient  only  in  the  case  of  claimants,  and  the  voter  in  this 
case  was  not  a  claimant,  it  is  clear  that  he  was  entitled  to  a 
specific  notice,  and  if  the  form  given  in  the  schedule  be  not 
strictly  applicable,  a  form  as  like  it  as  may  be  must  be  used. 

Decision  affirmed. 

Attorneys  for  appellant :  Oregory^  Bowdiffes,  &  Bavie.  ' 
Attorneys  for  respondent:  Fidd,  Bosooe,  dt  Co. 


Nov.  12.  JONES^  Appellant;   PRITCHAHD,  Rbsposdeht. 

Parliament — County  VoU-^Notice  of  Objection — Flace  of  Abode  'of  Oh/eder^ 
6  VicH.  c.  18,  8.  7,  tcA.  A^  forma  4,  5. 

The  sufficiency  of  the  description  of  an  objector's  place  of  abode  in  a  notice  oU 
objection  to  a  county  voter,  is  a  question  of  fact  for  the  revising  barrister,  to  be 
decided  after  hearing  evidence,  if  necessary. 

-tVpPEAL  from  the  Revising  Barrister  for  the  county  of  Merioneth. 

Thomas  Pritchard,  on  the  list  of  voters  for  the  county,  was 
objected  to,  and  the  notices  of  objection  to  the  overseers  and  io 
the  voter,  were  signed  respectively  "  Walter  Butler  Clough  Jones 
(place  of  abode),  Bronygraig,"  and  "  Walter  Butler  Clough  Jones, 
of  Bronygraig,"  "  on  the  register  of  voters  for  the  parish  of  Corwen." 

Jones  was  described  in  the  register  'as  residing  at  Plasyndre 
Corwen ;  but  he  had  left  that  house  for  some  months,  and  had 
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resided  at  Bronygraig,  distant  about  one  mile  from  the  town  of       1S68 
Corwen.  jonw 

It  was  argued  on  the  part  of  Thomas  Pritchard,  that  the  pbit^^^bd. 
description  of  the  place  of  abode  of  the  objector  was  insufficient  on 
its  face,  and  would  not  be  deemed  in  point  of  law  a  good  descrip- 
tion of  the  place  of  abode,  without  adding  Corwen,  the  nearest 
town,  to  the  place  called  Bronygraig,  Corwen  being  also  the  name 
of  the  parish.  On  the  part  of  the  objector  it  was  argued  that  evi- 
dence was  admissible  to  shew  that  the  notice  gave  reasonable 
information  to  the  person  objected  to.  It  was  accordingly  proved 
and  admitted  that  if  Thomas  Pritchard  went  to  Corwen,  the  town 
and  parish  in  which  the  qualifying  property  of  the  objector  was 
situate,  the  objector  would  be  easily  found  on  inquiry,  there,  and 
that  Bronygraig  was  well  known  there  and  could  be  found  without 
any  difficulty. 

The  revising  barrister  decided  that  the  notice  was  bad  in  law  on 
its  face,  and  could  not  be  affected  by  such  evidence,  or  by  the  fact 
that  under  the  particular  circumstances  the  notice  gave  the  requisite 
information. 

The  appeals  in  thirteen  other  cases  were  consolidated. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  revising 
barrister  as  to  the  insufficiency  in  law  of  the  description  of  the 
place  of  abode  of  the  objector  was  wrong,  the  names  of  Thomas 
Pritchard  and  the  thirteen  other  persons  were  to  be  expunged  from 
the  register  of  voters. 

Dawdeswdlf  Q.C.,  for  the  appellant.  The  forms  Nos.  4  and  5  in 
schedule  A,  6  Vict  c.  18,  only  require  that  the  place  of  abode 
of  the  objector  should  be  given ;  they  do  not  require  the  parish 
to  be  stated  or  give  any  particular  mode  of  describing  his  place 
of  abode.  What  is  a  sufficient  description  is  a  matter  of  fact 
to  be  decided  by  the  revising  barrister  after  hearing  evidence. 
The  case  of  Thachway  v.  PUcher  (1),  is  conclusive  in  the  appel- 
lant's favour,     [He  was  then  stopped  by  the  Court] 

i2.  E.  Turner ^  for  the  respondent.  If  it  is  a  question  of  fact  for 
the  revising  barrister  to  determine,  the  Court  will  not  reverse  the 
decision  which  he  has  given  that  the  notice  is  insufficient 

(1)  Law  r.ep.  2  C.  P.  100. 
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1868  [BoviLL,  C.J.     The  barrister  here  held  that  evidence  was  not  le- 

J0VX8       ceivable,  and  decided  on  that  ground,  and  has  submitted  that  as  a 
Pbitctabd.    poi^t  of  law  for  our  decision.] 

In  Wodlett  v.  Davis  (1),  the  description  "  The  Oaks,"  accompanied 
by  a  statement  that  the  objector  was  on  the  register  of  voters  for 
the  parish  of  St.  Woollos,  was  held  insufficient,  though  the  M 
address  might  have  been  found  by  reference  to  the  list  of  votexs 
for  that  parish. 

[Keating,  J.  There  the  revising  barrister  had  decided  that  the 
description  was  as  a  fact  insufficient  unless  recourse  were  had  to 
the  register,  and  the  C!ourt  held  that  that  could  not  be  done.] 

BoviLL,  G. J.  The  decision  of  the  revising  barrister  in  this  esse 
was  that  the  notice  was  bad  in  law  on  its  face,  and  ooold  not  le 
affected  by  evidence  or  by  the  feet  that,  under  the  particular  ci^ 
cumstances,  the  notice  gave  the  requisite  information.  We  must 
take  it  therefore,  that  the  notice  did  in  fact  give  the  requisite 
information.  I  can  find  no  authority  for  saying  that  such  a  d^ 
^scription  is  necessarily  insufficient.  If  there  is  any  doubt  as  to 
the  sufficiency  of  the  description  of  the  objector's  place  of  abode, 
it  is  matter  of  evidence,  and  to  be  decided  by  the  revising  barrister. 
A  description  of  the  place  of  abode  of  the  objector  may  give  all 
the  information  required  to  a  person  on  the  spot,  though  it  may 
convey  no  information  to  us  sitting  here.  I  think,  therefore,  the 
appeal  must  be  allowed. 

Byles,  J.  I  am  of  the  same  opinion.  According  to  the  deci- 
sion of  the  revising  barrister,  if  the  objector  described  himself  as 
living  at  Alton  Towers,  the  notice  would  be  bad  on  the  £ek»  oi  ^n 
and  no  evidence  could  make  it  good. 

Keating  and  Brett,  JJ.,  concurred. 

Decision  reversd* 

Attorneys  for  appellant :  McLeod  dt  Cann* 

Attorney  for  respondent;  O.  Wilkin, for  David  Pugh^  Ddgdlf 

(1)  4  C.  B.  115 ;  16  L.  J.  (CP.)  185. 
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NOBBIS,  Appellant;  PILCHEB^  Bespoitdent.  1868 

Parliament — County  Vote — Notice  of  Objection — Sufficiency  qf  Pro(f'^  Vict.  ' 

c.  18,  «•  100,  IQl^PJace  of  Abode  qf  Objector. 

The  oljector,  in  proof  of  the  service  of  a  notice  of  objection  on  P.,  produced 
an  alleged  duplicate,  stamped  by  a  postmaster,  in  accordance  with  the  provisions 
of  6  Vict.  c.  18,  s.  100.  P.,  in  answer,  produced  the  notice  he  had  actually 
received,  which  he  admitted  he  had  received  in  due  time,  but  which  differed  from 
the  alleged  duplicate  : — 

HeJd^  that  the  objector  might  roly  on  the  notice  so  produced  by  P.  and  his 
admission  as  proof  of  due  service  of  a  notice  of  objection. 

The  notice  so  produced  by  P.  was  signed : — "  F.  N.  (Place  of  abode  as  desc^bed 
on  the  register) :  22,  Southampton  Street,  Bloomsbuiy,  London,  W.G.  (Present 
place  of  abode) :  110,  Guildford  Street,  Bussell  Street,  W.C."  There  is  only  one 
Guildford  Street  in  the  Weistem  Central  Postal  District  of  Londod,  and  the 
objector  lived  there,  but  there  is  no  Bussell  Street  near  it : — 

ffdd,  that  *'  London  "might  be  supplied  in  the  second  address  from  the  pre- 
ceding one,  and  '*  Bussell  Street "  rejected  as  surplusage,  and  that  the  notice  was 
therefore  sufiBcient. 


Appeal  from  the  Beyising  Barrister  for  the  eastern  division  of 
tbe  county  of  Kent. 

The  name  of  Edward  Appleton  on  the  list  of  voters  for  the 
parish  of  Deal  was  objected  to. 

The  objector  Norris  produced  a  document  purporting  to  be  a 
duplicate  of  a  notice  sent  by  him  by  post  to  Appleton,  under 
6  Vict.  c.  18,  s.  100,  stamped  by  the  postmaster  at  Charing  Cross, 
which  duplicate  notice  was  regular  in  all  respects,  and  in  it  the 
place  of  abode  of  the  objector,  as  stated  on  the  register,  and  his  true 
then  present  place  of  abode,  were  described  thus : — 
(Signed)  "  Frederic  Norris, 

(Place  of  abode  as  described  on  the  register) 

**  22,  Southampton  Street,  Bloomsbury,  London,  W.C. 

(Present  place  of  abode) 

"110,  Guildford  Street,  Bussell  Square,  W.C." 

Whereupon,  in  disproof  of  such  service,  the  agent  for  Appleton 

produced  the  original  notice  which  had  been  actually  received  by 

Appleton  in  due  time  by  post,  and  it  corresponded  in  all  respects 

with  the  alleged  duplicate  except  as  to  the  places  of  abode  of  the 

objector,  which  were  as  follows : — 


PiLOHZB. 
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1868  (Signed)  '^  Frederic  Norris, 

N^is  (Place  of  abode  described  on  the  regbter) 

**  22,  Sonthampton  Street,  Bloomsbnry,  London,  W.C. 

(Present  place  of  abode) 

"  110,  Guadford  Street,  Russell  Street,  W.C* 

The  revising  barrister  decided  that  due  service  of  the  notice  d 
objection  had  not  been  proved,  inasmuch  as  the  stamped  documeDt 
produced  by  the  objector  in  proof  of  such  service  was  not  a  dupli- 
cate of  the  original  notice  as  required  by  6  Vict  c,  18,  ss,  100, 101 
but  differed  therefrom  in  an  essential  particular,  namely,  the  tnie 
then  present  place  of  abode  of  the  said  objector,  which  was  held 
necessary  to  be  stated  therein  by  the  Court  of  Common  Pleas  in  the 
cases  of  MeBxmme  v.  Oreenfidd  (1)  and  Curtis  v.  Blight  (2)*;  and 
that  consequently  the  objector  had  not  complied  with  the  regnk- 
tions  prescribed  by  the  statute  for  service  through  the  post-office. 

Upon  such  decision  being  given,  the  objector  claimed  to  take  op 
the  notice,  produced  by  the  agent  for  Appleton  in  disproof  of  doe 
service  of  a  notice  of  objection  upon  him,  and  to  make  it  evidence 
on  his,  the  objector's,  behalf  that  a  proper  formal  notice  of  objec- 
tion had  been  duly  served  upon  and  received  by  Appleton;  and  he 
contended  that  the  words  *' Bussell  Street"  were  surplusage,  and 
that  there  was  no  other  No.  110  in  Guildford  Street  in  London. 

Upon  such  contention,  the  revising  barrister  decided,  first,  tiat 
such  original  notice  could  not  under  the  circumstances  be  made 
evidence  to  prove  due  service  of  a  notice  of  objection ;  because  tbe 
objector  having  elected  to  adopt  the  particular  mode  of  service 
of  notices  by  post  pointed  out  by  s.  100,  and  having  failed  in 
proving  the  same,  had  no  longer  any  locus  standi  in  the  court  of 
revision ;  and  because  no  mode  of  service  of  any  notice  of  objec- 
tion by  post  is  provided  by  the  said  statute,  except  in  confonnfty 
to  the  regulations  prescribed  by  the  100th  and  lOlst  sections. 
Secondly,  he  further  decided  that  the  notice  was  upon  the  merits 
informal  and  invalid,  inasmuch  as  the  description  therein  of  the 
objector's  then  true  present  place  of  abode  was  incorrect,  defective, 
misleading,  and  not  set  forth  so  as  commonly  to  be  understM 
especially  by  persons  resident  at  a  distance  from  London ;  because 

(1)  7  C.  B.  (N.S.)  1 ;  29  L.  J.  (C.P.)  (2)  11  C.  B.  (N.S.)  95;  31 L  J* 
81.  (CJ.)48. 
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V. 
PlLOHUL 


the  same  did  not  state  in  what  city,  town,  or  place  Guildford  Street, 
Russell  Street,  W.C.,  was  situate ;  because  in  fact  there  was,  in  ordi-  norwb 
nary  parlance,  no  such  street,  within  the  western  central  postal  dis- 
trict of  London,  as  Guildford  Street,  Eussell  Street,  there  being 
only  one  Bussell  Street  simpliciter  therein,  namely,  Bussell  Street, 
Co  vent  Garden,  which  is  a  long  distance  from  Guildford  Street, 
and  has  no  connection  therewith,  and  another  street  called  Great 
Russell  Street,  which  is  also  a  considerable  distance  from  Guildford 
Street,  and  does  not  adjoin  thereto,  and  is  in  another  parish. 

On  these  grounds  the  barrister  decided  that  the  said  notice  of 
objection  was  wholly  invalid,  and  he  retained  the  name  of  Appleton 
on  the  list  of  voters. 

If  the  Court  should  be  of  the  contrary  opinion,  the  names  of 
Appleton,  and  of  another  person  whose  ease  was  consolidated,  were 
to  be  struck  out  of  the  register. 

Manisty,  Q.C.  {Lwniley  Smith  with  him),  for  the  appellant.  The 
appellant  was  entitled  to  prove  in  any  way  he  chose  that  the  voter 
had  duly  received  the  notice  of  objection,  and  his  failing  to  prove 
it  in  the  way  he  first  intended  could  be  no  reason  for  refusing  to 
allow  him  to  prove  it  in  another.' 

[BoviLL,  C.J.  There  seems  to  us  to  have  been  sufficient  proof 
of  the  due  service  of  the  notice,  if  it  was  a  good  notice.] 

There  are  two  grounds  on  which  the  revising  barrister  held  the 
address  of  the  objector  insufficient  as  stated  in  the  notice  served ; 
first,  that  it  omitted  London,  and  secondly,  that  Bussell  Street 
was  put  instead  of  Bussell  Square ;  but  London  appears  just  above 
in  the  address  of  the  objector  as  taken  from  the  register,  with 
"  W.C."  And  this  was  in  itself  sufficient  to  shew  that  the  places 
of  abode  were  both  in  London.  Bussell  Street  may  clearly  be  treated 
as  surplusage,  as  there  is  only  one  Guildford  Street  in  the  western 
oential  postal  district.  Lx  Sheldon  v.  Flatcher  (1),  John  Flatcher, 
of  No.  5,  Sherborne  Street,  on  the  list  of  voters  for  the  parish  of 
Cheltenham,  was  held  a  sufficient  address.  [He  was  then  stopped 
by  the  Court.] 

Tindal  Atkinson,  Serjt.^  for  the  respondent.  The  notice  was  only 
produced  to  answer  the  objector's  case. 

(1)  5  C.B.  14 ;  17  L.  J.(C.P.)  34. 
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1868  [Brett,  J.    But  the  voter  produces  a  notice  which  he  admits  vas 

~~  KoBBu      received  by  him  in  dae  time;  how  can  we  say  that  is  not  proof  of 
PiLCTBB.     *^®  notice  having  been  daly  served  on  him  ?] 

If  the  Court  think  that  there  was  su£Scient  evidence  of  tlie 
service  of  the  notice,  it  was  at  any  rate  insufficient ;  the  notiee 
was  sent  to  a  country  village  of  Kent,  and  there  is  nothing  on  ita 
face  to  shew  that  the  objector  was  living  in  London  rather  tlian 
Canterbury  or  Deal.  The  cases  shew  that  the  objector  must  stak 
his  actual  place  of  abode  when,  as  in  this  case,  it  is  differait 
from  his  place  of  abode  on  the  register :  Knatctes  v.  Brooking  (1) ; 
Melbourne  v.  Greenfield.  (2)  In  Sheldon  v.  Flatcher  (3),  the  address 
was  the  same  as  in  the  register,  and  therefore  clearly  applied  to 
the  borough.  The  word  "  London  "  cannot  be  supplied  fix)m  tie 
preceding  line :  WooUett  v.  Davis.  (4)  There  the  revising  barrister 
held  that  the  address  was  sufficient,  as  the  full  address  was  given 
on  the  register,  but  the  Court  overruled  the  decision. 

[Keating,  J.  That  was  on  the  ground  that  the  voter  ought  not 
to  be  obliged  to  go  to  the  list  and  search,  in  order  to  find  out  the 
address ;  here,  the  word  London  appears  on  the  face  of  the  notice.] 

The  barrister  has  found  as  a  fact  that  the  address  was  defective 
and  misleading,  and  the  question  is  not  the  less  one  of  teuit  hecaxix 
he  has  stated  some  reasons  for  his  opinion. 

Manisti/,  Q.O.,  in  reply.  In  Thaekway  v.  PHeher  (5)  it  was  held 
that  the  address  was  sufficient  if  the  voter  could  have  easily  foniMl 
the  objector  by  going  to  the  place  described,  and  here  the  objector 
could  have  found  Guildford  Street  at  once  by  inquiry  in  the 
western  central  district. 

BoviLL,  C. J.  It  is  perfectly  plain  that  as  a  general  role  the 
revising  barrister  must  decide  all  questions  of  fact,  and  that  upon 
a  pure  question  of  fact  the  Court  cannot  review  his  decision ;  but 
in  this  case  the  barrister  has  stated  his  reasons  for  arriving  at  tis 
conclusion,  and  as  I  understand  it,  has  referred  to  the  Comt 
whether  those  reasons  ought,  in  law,  to  have  led  him  to  the  con- 
clusion at  which  he  arrived.  Taking  the  case  in  this  view,  I  thiols 
his  decision  cannot  be  supported  on  either  of  the  grounds  sng- 

(1)  2  a  a  226  ;  16  L.  J.  (C.P.)  197.  (3)  5  C.  B.  14  ;  17  L.  J.  (C.P.)  H. 

(2)  7  0.  B.  (N.S.)  1 ;  29  L.  J.  (C.P.)  (4)  4  C.  B.  115 ;  16  L.  J.  (C.P.)  185. 
81.  (5)  Law  Rep.  2  a  P.  100. 
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gested.  We  must  consider  the  notice  with  reference  only  to  1868 
what  appears  on  its  face,  and  not  by  reference  to  the  register  or  Korus 
any  other  document,  as  was  held  in  WodUeU  v.  Davis.  (1)  But  -piJmmt, 
immediately  above  the  objector's  present  address,  is  his  address 
as  appearing  on  the  register,  22,  Southampton  Street,  Bloomsbury, 
London,  W.C.,  and  I  think  the  ordinary  intendment  from  that 
would  be  that  the  second  address  equally  with  the  first  was  in 
London.  That  being  so,  the  case  cannot  be  distinguished  from 
Shddon  v.  Flatcher  (2),  which  decided  distinctly  that  the  difierent 
parts  of  the  notice  may  be  read  together.  With  respect  to  the 
second  objection  that  was  urged,  it  is  admitted  that  there  is  only 
one  110,  Guildford  Street  in  the  western  central  postal  district, 
and  •'110,  Guildford  Street,  W.C.,"  would  therefore  be  suflBcient,  and 
it  cannot  in  any  way  affect  the  validity  of  the  notice  that  the  words 
"  Bussell  Street"  are  added.  Both  the  grounds  for  the  decision  of 
the  revising  barrister  are  bad,  and  it  must  therefore  be  reversed. 

Byles,  J.  J  am  of  the  same  opinion.  In  the  case  of  Shddon  v. 
Flaicher  (2),  Coltman,  J.,  says,  "  The  revising  barrister  has  found 
as  a  matter  of  fact  that  the  notice  was  sufficient ;  he  was  not  bound 
to  state  his  reasons  for  coming  to  that  conclusion,  nor  does  he  in 
fact  intimate  that  his  decision  was  influenced  by  the  preceding 
facts.  If  we  could  see  that  the  notice  was  such  that  no  reasonable 
man  could  find  it  sufficient,  then  we  might  deal  with  it  as  a  ques- 
tion of  law.**  Here,  the  barrister  has  given  his  reasons,  and  re- 
quested our  opinion  on  their  validity ;  and  I  think  that  they  are 
invalid,  and  that  on  the  authority  of  that  ease  his  decision  must  be 
reversed. 

Keating,  J.  I  am  of  the  same  opinion.  If  this  notice  had  not 
contained  the  objector's  address  upon  the  register,  I  should  have 
felt  some  difficulty  in  saying  that  110,  Guildford  Street,  Bussell 
Street,  W.C.,  was  a  sufficient  address  without  the  addition  of  London ; 
but  we  are  to  look  at  the  notice  practically  to  see  whether  any  diffi- 
^Ity  would  be  occasioned  to  the  voter,  and  I  agree  with  the  rest  of 
the  Court  that  we  may  take  into  consideration  the  other  matters  ap- 
pearing on  the  notice,  and  that  here  it  sufficiently  appears,  taking 

(1)  4  C.  B.  115 ;  16  L.  J.  (C.P.)  185.  (2)  5  C.  B.  14  j  17  L.  J.  (C.P.)  34. 
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1868        the  two  addresses  together,  that  Gaildford  Street  is  in  liondon.    I 

KoBBit      think,  therefore,  that  without  infringing  the  mle^  that  the  leTising 

PiLoiBB.     harrister  is  to  be  the  sole  judge  of  questions  of  fact,  as  he  has  here 

stated  his  reasons,  on  which  he  thought  the  address  was  TniRleading, 

we  may  say  as  a  matter  of  law  that  we  think  those  reasons  were 

insufficient,  and  that  the  notice  was  good* 

Brett,  J.  In  WooHett  v.  Davis  (1)  the  revising  hamster  held 
that  the  defect  in  the  address  could  be  cured  by  referring  to  tbe 
register  on  which  the  full  address  appeared,  and  the  Conrt  held 
that  that  could  not  be  done ;  but  in  ShdAon  t.  Flaicher  (2)  the 
C!ourt  held  that  a  deficient  address  might  be  aided  by  reference  to 
another  part  of  the  notice,  and  that  is  what  the  appellant  contends 
for  in  this  case.  In  Sheldon  v.  Flaicher  (2)  also  it  was  decided 
that  though  the  sufficiency  of  the  address  is  usually  a  question  of 
fact  to  be  decided  by  the  rerising  barrister,  yet  that  if  the  Court 
can  see  that  the  address  in  the  notice  is  sufficient,  it  will  decide  it 
to  be  so.  I  agree,  therefore,  with  the  rest  of  the  Court,  that  the 
decision  of  the  revising  barrister  should  be  reversed. 


Decision  reversed. 


Attorneys  for  appellant :  Hughes  iSt  Muskett. 
Attorney  for  respondent :  T.  Hoskins. 


j^aru  11.  JONES,  Appellast  ;  JONES,  Bbsfondent. 

Parliament — County  Vot^— Description  <f  Qualifioatum — ** Leasehold^  sv^fieimt 
Ducription  <f  Lease  for  Ltfe — Inaccurate  Description — 6  VicL  c  18,  «.  lOL 

The  nature  of  the  qualification  of  J.  was  stated,  in  the  list  of  persons  entitled 
to  vote  for  a  county,  as  leasehold  house  and  garden.  J.  was  the  owner  of  s 
honse  and  garden  held  on  a  lease  for  life : — 

Eddj  that  the  description  of  J/s  qualification  was  sufficient 

Appeal  from  the  Revising  Barrister  for  the  county  of  MerionetL 
John  Humphrey  Jones  duly  objected  to  the  name  of  John  Jones 
being  retained  in  the  list  of  voters  for  the  county. 
The  name  and  qualification  of  John  Jones  appeared  on  the  list 

(1)  4C.B.115;16L.J.(C.P.)185.        ^(2)  5C.B.U;  17  L.J.  (CJ>.)34. 
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of  claimants  as  follows : — '*  Jones,  John — Caerffynon — Leasehold 

house  and  garden — Caerflfynon,  self  tenant,"  Jonw" 

The  objector  contended  that  the  description  of  the  qualification      josW. 
in  the  third  column  was  not  correct. 

John  Jones,  in  support  of  his  claim,  pro<luced  a  lease  of  the 
qualifying  property,  dated  the  7th  of  November,  1865,  granted 
to  him  by  Hugh  Beaver  Boberts ;  the  habendum  of  which  was  as 
follows:  **  To  hold  the  said  premises  hereby  demised  unto  the 
said  lessee,  his  executors,  administrat6rs,  and  assigns,  from  the 
29th  day  of  September  last  past,  for  and  during  the  term  of  the 
natural  life  of  the  said  lessee;  but  in  the  event  of  his  dying 
within  sixty  years  from  the  29th  day  of  September  last,  then  for 
and  during  the  remainder  of  a  term  of  sixty  years,  to  be  com- 
puted from  the  29th  day  of  September,  1865,  at  the  yearly  rent  of 

103." 

The  objector  contended  that  John  Jones  (for  whose  life  the 
qualifying  property  had  been  demised),  had  a  present  freehold 
interest  in  the  premises,  and  that  the  interest  in  the  term  of 
years  did  not  accrue  till  the  death  of  the  lessee. 

The  revising  barrister  decided  that  John  Jones  had,  under  the 
lease,  a  sufficient  present  interest  in  the  term  of  years  to  entitle 
him  to  a  vote  in  respect  thereof,  and  therefore  retained  his  name 
on  the  list  of  voters. 

If  the  Court  should  be  of  opinion  that  the  decision  of  the  revis- 
ing barrister,  as  to  the  interest  of  John  Jones  in  the  premises  under 
the  said  lease  was  wrong,  the  name  of  John  Jones  was  to  be  ex- 
punged from  the  register. 

DoiodestoeH,  Q.C,  for  the  appellant.  Before  the  Beform  Act 
(2  Wm.  4,  c.  45),  only  persons  possessing  408.  freeholds  were  en- 
titled to  a  vote  for  the  county;  but  by  that  statute,  s.  20,  a  right 
to  vote  was  given  to  persons  possessing  leaseholds  for  sixty  years, 
and  of  the  value  of  10?.,  reduced  by  30  &  31  Vict.  c.  102,  s.  6,  to 
5?.,  and  also  to  persons  holding  lands  for  a  shorter  term  if  of  the 
value  of  50Z.  The  franchises  in  respect  of  freeholds  and  lease^ 
holds,  therefore,  are  quite  distinct.  In  this  case  .the  qualification 
^as  certainly  freehold;  the  interest  in  the  term  of  sixty  years  was 
at  most  a  contingent  interest^  which  could  in  no  case  vest  in  the 

2  L  2  2 
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18(  8  responrlont  himself.  The  interest  in  the  lease  for  his  life,  and  in 
Jones  ^  *he  term  of  sixty  years,  could  not  exist  at  the  same  time,  or  there 
Jones.       "^ovld  be  a  merger. 

JJ.  E.  Turner,  for  the  respondent.     The  voter  had  a  present 
interest  in  the  term  of  years :  Co.  lit.  54  b. ;  Williazns  on  Exe- 
.  outers,  p.  637,  6th  ed. 

[Byles,  J.  It  is  clear  that  the  interest  which  the  respondent 
had  in  the  land  was  a  freehold  interest] 

In  any  case  he  had  a  right  to  describe  it  as  leasehold,  inasmuch 
as  he  held  the  premises  on  a  lease  for  his  life ;  and  even  if  that 
description  be  not  perfectly  accurate  the  revising  barrister  could 
amend,  and  the  Court  ^vill  do  so.  Indeed,  without  amendment,  it 
would  be  suflBcient  under  6  Vict.  c.  18,  s.  101,  as  a  description  to 
be  commonly  understood. 

Dotvdeswett,  in  reply.  The  object  of  the  statement  of  the  quali- 
fication in  the  list  was  to  give  the  objector  an  opportonity  o{ 
objecting  if  he  knew  the  voter  not  to  possess  it.  Here  the  objector 
may  have  known  that  the  land  was  worth  less  than  5/.  a  year,  and 
may  have,  therefore,  objected  to  the  name,  and  he  is  then  met  by 
the  fact  that  the  qualification  is  freehold.  The  description  of  the 
qualification  is,  at  any  rate,  bad  as  being  ambiguous.  The  101st 
section  of  6  Yict.  c.  18,  cannot  have  been  intended  to  apply  to  a 
misstatement  of  the  qualification,  or  authorize  a  misleading  descrip 
tion  such  as  this. 

BoviLL,  C. J.  I  am  of  opinion  that  the  decision  of  the  revising 
barrister  must  be  afSrmed.  Objection  was  duly  taken  to  the  quali- 
fication of  the  claimant,  which  was  stated  as  **  leasehold  house  and 
garden."  The  claimant  produced  a  deed  which  gave  the  premises 
to  him,  his  executors,  administrators,  and  assigns,  from  the  29th 
of  September,  1865,  during  the  term  of  his  natural  life,  and  in 
the  event  of  his  dying  within  sixty  years,  for  the  remainder  of  a 
term  of  sixty  years  to  be  computed  from  that  date,  at  the  yearly 
rent  of  lOs.  Most  persons  who  hold  property  on  a  lease  for  lives 
consider  it  as  leasehold,  and  it  is  only  the  strict  law  which  calls 
it  freehold.  Then  the  lOlst  section  of  the  Kegistration  Act, 
6  Vict,  c.  18,  provides  that  "  no  inaccurate  description  of  any 
place  or  thing  described  in  any  list  shall  in  anywise  prevent  or 
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abridge  the  operation  of  the  Act  with  respect  to  such  place  or       1868 
thing,  provided  that  such  place  or  thing  be  so  denominated  as  to       j^^  ~~ 
be  commonly  understood ;"  the  meaning  of  the  words  "  iitaccurate       -  *• 
description"  in  this  section  was  explained  by  Tindal^  CJ.,  in 
Flounders  X.  Bonner  (1),  as  "some  clumsy  description  which, 
though  inaccurate,  sufSciently  pointed  to  the  house  or  other  thing 
described;"  in  this  case  the  description  can  hardly  be  called  a 
clumsy  description,  it  is,  rather,  a  popular  one,  and  clearly  comes 
within  the  provision  of  the  section.    It  is,  therefore,  sufiScient 

Byles,  J.  I  think  we  should  be  doing  what  would  be  very 
dangerous,  if  we  were  to  require  illiterate  persons  to  insert  in  their 
notices  a  strictly  legal  description  of  their  qualification ;  it  would 
oblige  them  always  to  employ  a  solicitor  before  giving  a  notice  of 
objection  or  making  a  claim  to  vote ;  but  here  the  description  is 
really  correct,  for  leasehold  means  property  held  either  under  a 
lease  for  life  or  for  years.  That  the  ambiguity  of  the  description 
is  not  fatal  is  shewn  by  form  No.  3,  in  schedule  H,  to  the  Beform 
Act  (2  Wm.  4,  c.  45),  in  which  the  nature  of  the  qualification  is 
given  as  lease  of  warehouse  for  years,  without  stating  what  is  the 
length  of  the  lease  on  which  the  property  is  held,  although  upon 
that  depends  the  amount  of  the  qualifying  value. 

Keating,  J.  I  am  of  the  same  opinion.  I  think  the  claimant 
was  entitled  under  this  description  to  prove  his  right  to  property 
held  either  under  a  lease  for  lives  or  for  years. 

Brett,  J.    I  am  of  the  same  opinion.    Assuming  this  property 

to  be  freehold  it  was  held  under  a  lease;  the  description  of  it 

therefore  was,  if  not  accurate,  at  any  rate  sufficient  under  s.  101 

of  6  Vict,  c  18. 

Decision  affirmed. 

Attorneys  for  appellant :  MeLeod  dt  Cann,  for  J.  H.  Jones, 
Portmadoe. 

Attorney  for  respondent :  0.  Wilkin,  for  David  Puffh,  Dolgelly. 

(1)  2  C.  B.  63  ;  15  L.  J.  (CP.)  81. 
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Igeg  CHORLTOK,  Appkllakt  ;  JOHNSON,  Besfokdeht. 

Nov.  n.  BUNTING'S  CASE. 

ParltamerU^County  VaU^BigU  (f  Lessee  of  DtpeUing  Houses  in  a  Bam^ 
to  have  his  name  retained  en  the  Begister — 2  Wm,  4,  c.  45,  s.  25 — 30  «t  31 
Vict.  c.  102,  ss.  56,  69. 

By  2  Wm.  4,  c  45,  s.  25,  it  is  enacted  that  no  person  shall  be  entitled  to 
TOte  in  the  election  of  knights  of  the  shire  in  respect  of  his  interest  •  •  •  as  BDcb 
lessee  as  aforesaid  •  •  .  in  any  house  ...  of  such  value  as  voald  aooording  Uy 
the  provisions  hereinafter  contained  confer  on  him  or  any  other  petBon  the  right 
of  voting  for  any  city  or  borough ;  by  30  &  31  Vict,  c.  102,  s.  59,  the  expreasicos 
**  as  aforesaid  "  and  "  hereinafter  contained  "  are  to  apply  to  the  provisions  of  the 
later  Act. 

A.  was,  at  the  time  of  the  passing  of  30  &  81  Yiot  c  102,  properly  on  the 
list  of  voters  for  the  county  of  L.,  as  lessee  for  a  term  of  sixty  years  of  tir» 
dwelling  houses,  which  were  situate  within  the  borough  of  M.,  the  yeariy  value 
of  neither  of  them  being  10/.  By  that  Act,  the  borough  franchise  was  extended 
to  all  inhabitant  householders  paying  rates,  and  the  occupiers  of  the  houses  fbea 
became  entitled  to  vote  for  the  borough  :— 

ffdd^  that  A.  was  not  entitled  to  have  his  name  retained  on  the  ooonty  UsL 


Appeal  from  the  Beyising  Barrister  for  the  south  eastern  din- 
sion  of  the  county  of  Lancaster. 

Henry  Bunting,  described  on  the  list  of  voters  for  the  township 
of  Ardwick  as  follows : — "  Bunting,  Henry — 18,  Ashton  Boad,  Ard- 
wick — Leasehold  houses,  term  over  sixty  years — ^Nds.  33  and  35, 
Hyde  Street,"  was  duly  objected  to. 

It  was  admitted  that  Bunting  was  lessee  for  999  years  of  two 
dwelling  houses  situate  within  the  borough  of  Manchester,  but  in- 
asmuch as  the  clear  yearly  yalue  of  neither  of  the  dwelling  houses 
amounted  to  lOZ.  it  was  admitted  that  he  was,  before  the  passing: 
of  the  Representation  of  the  People  Act,  1867  (30  &  31  Vict. 
c.  102),  entitled  to  be  on  the  register  of  voters  for  the  sonthem 
division  of  the  county.  It  was  also  admitted  that,  since  the  pass- 
ing of  that  Act,  Bunting  would  not  have  been  entitled  to  be  pot 
on  the  list  of  Toters  for  the  south  eastern  division  of  the  ooimtT 
(now  by  31  &  82  Yict.  c.  46,  a  separate  division  of  the  county),  '^ 
respect  of  any  new  claim  for  such  a  qualification,  inasmuch  as  uni^ 
that  Act  mere  occupation  and  payment  of  rates,  irrespective  of 
any  amount  in  value  of  the  house  occupied,  gav^  a  vote  for  tbe 
borough. 
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It  was  objected,  that  by  reason  of  the  25th  section  of  2  Wm.  4, 
c  45  (I),  Bunting  was  not  entitled  to  have  his  name  retained  on 
the  list  of  Toters  for  either  of  the  dwelling  houses  referred  to  in 
column  No.  4,  as  they  were  now  sufiScient  to  confer  on  the  tenant, 
or  occupier  thereof,  the  right  of  voting  for  the  borough  of  Man- 
chester. 

On  behalf  of  Bunting,  it  was  contended,  that  inasmuch  as  his 
name  was  upon  the  register  of  Toters  for  the  southern  division  of. 
Lancashire,  at  the  time  of  the  passing  of  the  Bepresentation  of 
the  People  Act,  1867  (30  &  31  Vi^t  c.  102),  his  right  to  have  his 
name  retained  on  the  list  of  voters  for  the  county  was  reserved  by  the 
56th  section  of  that  Act  (2),  and  that  the  operation  of  the  2  Wm. 
4,  c.  45,  s.  25,  was  limited,  and  applied  only  to  leaseholders  claim- 
ing to  be  placed  upon  the  register  after  the  passing  of  that  Act 

The  revising  hamster  decided  that  Bunting  was  not  entitled  to 
have  his  name  retained  on  the  list  of  voters  for  the  county,  and 
his  name  was  accordingly  erased. 

The  names  of  several  other  persons  were  struck  off  the  list  of 
voters  for  the  county,  on  the  same  grounds,  and  the  appeals  were 
consolidated. 

If  the  Court  should  be  of  opinion  that  Bunting  was  not  entitled 
to  have  his  name  retained  on  the  list  for  the  reasons  before  given, 
his  name  and  those  of  the  other  persons  were  to  remain  erased, 
but  if  the  Court  should  be  of  opinion  that  the  name  of  Bunting 
should  be  retained  on  the  list,  then  the  names  of  Bunting  and  the 
other  persons  were  to  be  restored. 


1868 


Choblton 

V. 
JOHNSOK. 

buntiho's 
Case. 


Mdlishy  Q.C.  {C.  H.  Eopwood  with  him),  for  the  appellant.    The 
provision  of  the  Reform  Act  (2  Wm.  4,  c.  45),  s.  25,  applies  only 


(1)  2  Wm.  4,  c.  45,  b.  26:— «  Not- 
withstanding anything  hereinbefore  con- 
tained, no  person  shall  be  entitled  to  vote 
in  an  election  of  a  knight  or  knights  of 
a  shire  to  serve  in  any  future  parliament 
in  respect  of  his  estate  or  interest  •  .  . 
as  such  lessee  as  aforesaid  •  .  •  in  any 
house  ...  of  such  value  as  would,  ac- 
oording  to  the  provisions  hereinafter  con- 
tained, confer  on  him  or  on  any  other 
person,  the  right  of  voting  for  any  city 


or  borough,  whether  he  or  any  other 
person  shall  or  shall  not  have  actually 
acquired  the  right  to  vote  for  such  city 
or  borough  in  respect  thereof." 

(2)  30  &  31  Vict  c.  102,  s.  66  :— 
"  The  franchises  conferred  by  this  Act 
shall  be  in  addition  to,  and  not  in  sub- 
stitution for,  any  existing  franchises, 
but  so  that  no  person  shall  be  entitled 
to  vote  for  the  same  place  in  respect  of 
more  than  one  qualification." 
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1868 
Chobltoh 

9. 

Johnson. 

Bunting's 
Case. 


to  fresh  claims  and  not  to  voters  already  on  the  register ;  the  rigbts 
of  existing  voters  were,  for  the  most  part,  preserved  onder  that  Act 
by  s.  33,  and  have  been  similarly  preserved  by  s.  56  of  the  Bepre- 
sentation  of  the  People  Act,  1867  (30  &  31  Vict  c  10^). 

[BoYiLL,  C.  J.  The  provisions  of  s.  24  of  the  Reform  Act,  which 
are  very  similar  to  those  of  s.  25,  applied  to  persons  then  already  on 
the  register. 

Btles,  J.  1  cannot  see  how  the  express  words  of  &  59  of  the  Act 
of  1867  (1),  can  possibly  be  got  over.] 

Quaiih  Q.O.  (C.  Crompton  with  him),  for  the  respondent^  was 
not  called  npon. 

BoviLL,  CLJ.  We  are  all  of  opinion  that  the  revising  barriater 
was  right,  and  that  the  distinction  contended  for  by  Mr.  Mellisb 
cannot  be  maintained,  as  the  two  Acts  of  1882  and  1867  are  to  be 
read  together  according  to  the  provisions  of  s.  59  of  the  latter  Act 

Btles  and  Eea.ting,  JJ.,  concurred. 

Decision  afirmd. 

Attorney  for  appellant :  P.  jET.  Lawrence. 
Attorneys  for  respondent :  MUne  &  Co,,  for  Sudlotp  &  Sindii 
Manehesfer. 


(1)  30  &  31  Vict  c.  102,  s.  59  :— 
"  This  Act  80  far  as  is  consistent  with 
the  tenor  thereof,  shall  be  construed  as 
one  with  the  enactments  for  the  time 
being  in  force  relating  to  the  represen- 
tation of  the  people  and  with  the  regis- 
tration acts,  and    in    construing   the 


provisions  of  the  24  th  and  25th  sectioos 
of  2  Wm.  4,  c.  45,  the  cxpressioM  'tie 
provisions  hereinafter  coatnined  *  and 
*as  aforesaid'  shall  be  deemed  to  refer 
to  the  provisions  of  this  Act  oonforing 
rights  to  vote  as  well  as  to  the  pn*- 
visions  of  the  said  Act." 


Jofuie. 
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ROBINSON,  Appellant;  AINGE,  Respondent. 

Farliameni^County  Vote — Friendly  Socieiy^Interest  in  Land-^SO  &  31  Vict, 
c.  102,  8.  6,  Bubs.  1 ;  6  Viet,  c,  18,  «.  74, 

A.,  'being  a  meral)er  of  a  benefit  society,  was  entitled  to  an  annuity  of  more  than 
102.  a  year  "out  of  the  funds  of  the  society,"  if  the  property  were  sufiScient  to 
admit  of  it  The  income  of  the  society  arose  partly  from  real  property  vested  in 
trusteeSy  and  partly  from  contributions  and  fines  paid  by  the  members*  The  funds 
of  the  society  were  sufficient  to  pay  all  the  annuities  in  the  current  year,  and  if 
each  annuity  were  apportioned  between  the  income  derived  from  the  real  property 
and  from  other  sources,  the  part  payable  out  of  income  derived  from  real  property 
would  be  more  than  SI.  i-^ 

Heldf  that  the  claimant  had  no  direct  interest,  legal  or  equitable,  in  the  lands 
belonging  to  the  society,  and  was  not  entitled  to  a  county  vote,  as  a  freeholder  for 
life  under  80  &  81  Vict  a  102,  s.  5,  suba  1. 

Appeal  from  the  Revising  Barrister  for  the  southern  division  of 
the  couaty  of  Northampton. 

F.  Bobinson  duly  objected  to  the  name  of  T.  Ainge  being  retained 
in  the  list  of  voters  for  the  parish  of  St.  Peter's,  Northampton. 

The  nature  of  the  qualification  was  stated  in  the  third  column 
to  be  "  interest  arising  from  freehold  houses." 

There  is  a  benefit  society,  called  the  Friend  in  Need,  established 
at  Northampton  for  the  purpose  of  raising  from  time  to  time  by  sub- 
scription a  stock  or  fund  for  the  mutual  relief  and  maintenance  of 
all  the  members  in  old  age,  sickness,  or  infirmity.  The  society  was 
instituted  in  the  year  1817,  and  its  rules  were  enrolled  on  the  2nd 
of  June,  1852,  and  were  to  be  taken  as  part  of  the  case.  It  appeared 
that  the  funds  of  the  society  Iiad  been  partly  laid  out  in  the  pur- 
chase of  landed  property  previous  to  the  23rd  of  July,  1855,  and 
that  the  revenues  of  such  land  at  the  present  time  amounted  an- 
nually to  the  sum  of  500/.,  subject  to  a  mortgage  at  5  per  cent  of 
lOOOi,  thereby  reducing  the  net  revenue  fi-om  land  to  the  sum  of 
435Z.  or  thereabouts.  In  the  preceding  January  the  society  con- 
sisted of  forty-eight  members,  only  twenty  of  whom  were  annui- 
tants. The  freehold  property  has  been  conveyed  by  different  pur- 
chase deeds  to  the  trustees  of  the  society.  The  other  funds  of  the 
society  consist  of  monthly  payments  of  la.  6d.  from  every  member, 
whether  in  receipt  of  relief  or  not.    The  society  is  managed  by  a 
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1869  treasurer,  secretary,  trustees,  president,  stewards,  and  a  committee 
~BoBiHflON  consisting  of  not  less  than  eleyen  members.  The  members  of  the 
society  meet  once  every  month  to  pay  their  contributioiis  into  the 
hands  of  the  treasurer,  and  are  liable  to  certain  penalties  on  defiuilt, 
and  the  rules  authorize  different  payments  on  stated  scales  for  the 
relief  of  sick  members.  The  rules  also  contain  powers  by  which 
any  offending  member  can  be  excluded  from  the  society  altogethen 
The  funds  of  the  society  so  derived,  partly  from  rents  and  partij 
from  contributions  and  fines,  are  all  held  by  the  treasurer  as  form- 
ing one  general  stock,  out  of  which  the  expenses  incidental  to  the 
collection  of  rents,  rates,  repairs,  and  the  funerals  of  members  ai« 
paid,  and  allowances  are  made  to  sick  members  and  the  annuitants 
Members  of  the  society  have  a  claim  on  the  property  of  the  societj 
founded  on  the  31st  and  32nd  rules  of  the  society,  of  which  the 
following  are  copies : —    • 

"  31.  That  every  member  who  has  belonged  to  this  society  and 
•paid  up  all  and  every  his  contributions,  fines,  arrears,  &a,  M 
thirty-five  years  or  more,  shall  be  entitled  to  and  receive  the  sam 
of  45.  per  week  as  an  annuity  for  life  (if  the  funds  will  admit) 
on  his  attaining  the  age  of  sixty  years,  the  aforesaid  annnities 
arising  and  to  be  paid  out  of  the  property  of  the  society.  The 
annuities  to  commence  after  the  12th  of  May,  1852.  The  annui- 
tants to  pay  their  contributions  and  fulfil  all  offices  and  duties  the 
same  as  other  members.  They  shall  also  produce  a  certificate  of 
their  birth  for  the  satis&ction  of  the  society  before  they  shall  be 
entitled  to  receive  such  annuity. 

"  32.  Provided  always  that  if  the  annuities  at  any  time  interfere 
with  or  reduce  the  present  stock  belonging  to  the  society  mom 
than  50?.,  then  a  reduction  of  the  annuity  shall  immediately  take 
place  and  continue  as  long  as  the  exigency  of  the  case  may  reqoi^ 
Should  the  annuitant  fall  sick,  his  annuity  shall  be  made  up  to  the 
full  amount  out  of  the  general  stock  or  fiind  belonging  to  the 
society,  and  shall  come  under  the  same  rules  and  regnladons  ^ 
other  sick  members ;  but  should  he  remain  on  the  fund  of  the 
society  for  twelve  months,  he  shall  then  retire  upon  his  annnit/ 
and  be  considered  a  neutral  member." 

It  was  proved  that  Ainge  was  in  the  preceding  January,  as^ 
had  been  for  several  years  by  virtue  of  the  said  rules,  in  receipt  of 
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an  aimnity  of  10/.  8^.,  payable*  by  weekly  instalments  of  4s.    The        1809 
accounts  of  the  society  were  produced  and  shewed  that  there  were    bobiksok 
sufficient  means  from  the  rents  of  the  freeholds  claimed  for  to  pay      A^as. 
such  102.  8s.  by  snch  instalments  to  Ainge  for  each  year,  and  if  the 
funds  or  property  of  the  society  are  in  future  years,  during  the  life 
of  Ainge,  sufficient  to  meet  the  charge,  he  will,  under  the  rules  of 
the  society,  be  entitled  to  such  money  during]  his  life,  he  paying 
back  Is.  6(2.  per  month  into  the  funds  of  the  society  as  his  monthly 
payment,  like  other  members. 

The  revising  barrister  was  of  opinion  that  Ainge  had,  under  the 
above  circumstances,  a  freehold  interest  of  sufficient  value  in  the 
hereditaments  and  premises  vested  in  the  trustees  of  the  society, 
and  allowed  the  vote  accordingly. 

If  he  was  wrong,  the  claimant's  name  was  to  be  expunged  from 
the  register. 

Macnamara,  for  the  appellant.  The  annuity  is  not  charged^ 
specifically  upon  the  real  property,  but  may  be  paid  out  of  any 
part  of  tlie  funds  the  trustees  choose.  The  respondent  would  have 
had  only  a  personal  remedy  against  the  trustees  if  the  annuity  had 
not  been  paid,  he  would  have  had  no  remedy  against  the  land. 
The  shareholder  of  a  company,  of  which  the  property  consists  partly 
of  land,  has  been  held  not  entitled  to  vote :  a  recent  case  on  that 
point  is  Bennett  v.  Blain  (1),  where  the  previous  cases  were  all  cited 
and  commented  on;  there  it  was  held  that  the  claimant  nuist 
have  a  legal  or  equitable  estate,  or  an  interest  of  a  direct  and 
certain  kind  in  the  land  to  entitle  him  to  vote. 

[Btles,  J.  If  a  trustee  holds  land  for  the  benefit  of  partners 
who  use  it  for  the  purpose  of  their  business,  and  derive  no  emolument 
from  it  except  in  the  form  of  increased  receipts  from  their  business, 

would  not  the  partners  be  entitled  to  vote  ?] 
There  they  would  have  a  direct  and  certain  interest  in  the 

land. 
[Byles,  J.    I  only  wish  to  guard  against  being  supposed  to  hold 

that  the  fact  of  the  profits  of  the  land  being  mixed  with  other 

I'unds  before  the  claimant  receives  his  share  would  deprive  him 

of  his  vote  in  respect  of  it.] 

(1)  15  C.  B.  (N.S.)  518  ;  33  L.  J.  (C.P.)  63. 
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1869  That  might  come  under  6  Vict.  c.  18,  s.  74.  (1)      The  other  piin- 

BoBiNsoH  ^^P^  decisions  on  this  subject  are :  Freeman  v.  0€Unsford  (2) ;  Seie 
«•         V.  Boswarlh  (3) ;  Buimer  v.  Norria  (4) ;  Myers  v.  Perigni.  (5) 

jEkfMmaii,  for  the  respondent.  The  fuads  of  the  society  are 
deriyed  from  two  sources,  viz.  land  and  certain  weekly  payment 
The  whole,  no  doubt,  is  mixed  together  in  the  hands  of  the  trea- 
surer, but  the  annuitants  have  a  direct  interest  in  the  land.  Ilie 
word  ^property"  in  rule  31  must  be  there  taken  to  meaa  lesl 
property,  since  the  word  used  in  reference  to  the  leserye  fund  po^ 
sessed  by  the  society  elsewhere  is  stock  or  funds,  and  this  is  eoo- 
firmed  by  the  wording  of  rule  32.  But  secondly,  if  the  lespoodait 
has  only  a  claim  on  the  general  funds  of  the  society,  he  has  still 
a  sufficient  interest  in  their  real  estate.  In  Freeman  t.  Gom- 
ford  (2),  and  Bennett  v.  Blain  (6),  the  claimant  was  not  entitled  to 
any  specific  sum.    Here- the  respondent  is  entitled  to  10/. 

[BoviLL,  C.J.    Only  if  the  funds  will  admit] 

The  rents  of  the  land  alone  are  far  more  than  sufficient  to  pay 
the  annuitants.  Baxter  v.  Braum  (7),  has  neyer  been  orerruled, 
and  is  in  favour  of  the  respondent's  contention.  The  annuity  must 
at  any  rate  be  considered  to  arise  proportionally  from  tiie  real 
and  personal  property,  and  the  amount  derived  from  land  will  thee 
be  far  more  than  the  required  amount,  since  the  whole  of  the 
weekly  payments  only  amount  to  about  50L  a  year,  while  the  rest 
of  the  real  property  is  435Z.  The  nearest  case  on  the  subject  o{ 
apportionment  is  Milh  v.  Cdtb.  (8) 

Macnaniara,  in  reply,  was  not  called  upon. 

BoviLL,  CJ.  In  this  case  it  is  not  contended  that  the  claimast 
has  any  legal  interest  in  land,  but  it  is  said  that  he  has  an  equit- 

(1)  6  Vict.  c.  18,  8.  74 :—  .  .  .  "No  (2)  18  C.  B.  (N5.)  185;  34  L J. 

trustee  of  any  lands  or  tenements  shall  (G.P.)  95. 

in  any  case  have  a  right  to  vote  in  any  (3)  18  C.  B.  (N.S.)  22;  3i  hi 

such  election  for  or  by  reason  of  any  (C.P.)  57. 

trust  estate  therein,  but  the  cestui  que  (4)  9  C.  B.  (N.S.)  19  ;  30  L  J.  (CIPJ 

trust  in  actual  possession  or  in  the  re-  25. 

ceiptof  the  rents  and  profite  thereof,  (6)  11  C.B.90;  21L.  J.(aP.)2n. 

though    he    may  receive    the    same  (6)  15  C.  B.  (N.S.)  518;  33  L.  J. 

through  the  hands  of  the  trustee,  shall  (C.P.)  63. 

and  may  vote  for  the  same,  notwith-  (7)  7  Man.  &  G.  198, 

standing  such  trust."  (8)  Law  Bep.  2  C.  P.  95. 
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able  interest  in  the  real  estate  of  the  society  sufficient  to  entitle 
him  to  vote.    It  is  clear  that  he  is  entitled  to  an  annuity  of  10?.,    Robik8on 
to  be  paid  to  him  as  long  as  the  funds  will  allow,  which  it  appears 
from  the  case  they  will  at  present    If  the  contention  were  cor- 
rect, that  the  word  "  property  "  in  the  rules  meant  real  property, 
and  that  the  annuity  was  to  be  paid  in  the  first  instance  out  of  the 
rents  of  the  real  property  of  the  society,  I  should  think  that  the 
claim  would  be  one  that  ought  to  be  allowed :  Jbut  I  think  that  is  not 
the  case.   All  that  can  be  said,  therefore,  is  that  the  claimant  must 
be  paid  the  annuity  out  of  some  of  the  funds  of  the  society ;  he 
has  no  certain  or  direct  interest  in  the  land,  nor  any  right  to  any 
fixed  proportion  of  the  rents*    The  case,  therefore,  falls  within  the 
authority  of  Bennett  v.  Main  (1),  and  the  other  cases  cited  by  Mr. 
Macnamara,  and  the  decision  of  the  revising  barrister  must  be 
reversed. 

Byles,  J.  I  feel  that  I  am  concluded  by  the  authorities ;  whether 
I  should  otherwise  have  held  the  claimant  not  entitled  to  a  vote, 
it  is  unnecessary  to  say.  Our  decisions  on  these  Acts  would  be  of 
little  value  if  we  did  not  follow  the  authorities  that  have  gone 
before,  almost  implicitly. 

Eeatino,  J.  I  am  of  the  same  opinion.  I  cannot  find  anything 
>Yhich  will  entitle  the  claimant  to  compel  the  trustees  to  pay  him 
any  portion  of  his  annuity  out  of  the  real  property  of  the  society ;  if 
the  other  funds  had  been  sufficient,  the  trustees  might  have  accu- 
mulated the  rents  of  the  lands,  in  which  the  claimant  would  then 
evidently  have  had  no  interest ;  in  any  case,  the  authorities  seem 
to  conclude  this  question. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  the 
claimant  has  no  equitable  estate  or  interest  in  the  land;  if  the 
annuity  had  been  charged  on.  it,  he  would  have  had  such  an  interest ; 
or  if  this  land  had  been  set  apart  under  the  rules  for  the  payment 
of  the  annuity,  supposing  that  to  have  been  legal,  the  claimant 
would  have  been  entitled  to  vote,  or  if  the  word  "  property  "  in  rule 
31  really  meant  real  property  only.  In  fact,  however,  there  is,  no 
more  charge  on  the  land  in  respect  of  the  annuitants  than  in  respect 
(1)  15  C.  B.  (N.S.)  618 ;  83  L.  J.  (C.P.)  63. 
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of  the  sick  persons.  Now  the  words  of  6  Vict,  c  18,  s.  74,  are  tint 
BoBoraoH^  the  cestui  que  trust  ^in  actual  possession,  or  in  the  recapt  of 
j^^^Q^  the  rents  and  profits  of "  any  lands  or  tenements  may  vote ;  I  think 
that  means  persons  who  receive  the  rent  and  profits  of  the  hiA 
themselyes,  and  not  persons  who  only  receive  an  annnity  out  of  a 
mixed  fund,  into  which  other  persons  may  dip  their  hands  so  as 
not  to  leave  sufficient  to  pay  the  annuities. 

Decision  reversed. 

Attorney  for  appellant :  /•  WhtieJiouse, 

Attorneys  for  respondent :  Hensman  &  Nidioban,  for  J.AJ.B. 
Hensman,  Northampton. 


«fa*'^«-  TROTTER,  Appkllakt;  WATSON,  Rbspoxdkst.  \ 

Parliament — County  Vote — Bepresentaiion  of  the  People  Act^  1867  (30  A  31 
Vici,  c.  102),  «.  5 — Lessee  or  Assignee  for  «*  the  nnea^ffired  Jtesidue  cf  fi    ! 
Term  originally  created  for  not  less  than  Sixty  Tears  ''^TnekoaU  Agremest.    | 

By  agreement  of  May  lat,  1863,  the  ownera  in  fee  of  the  fint  part,  the  trastei 
of  a  building  society,  of  the  aeoond  part,  and  C.  of  the  third  part. — redtiiig  that    i 
the  land  had  been  laid  ont  as  the  sites  for  100  workmen's  dwelling  houses,  and 
that  it  was  intended  that  such  dwelling  honses  shotdd  be  bailt  by  means  of  th«     | 
monthly  oontribntions  of  100  workmen,  to  be  selected  by  the  parties  of  the  seoocd 
part,  and  that  in  the  meantime  and  until  such  contributions  should  hare  beec 
fnlly  paid  up,  snch  sums,  not  exceeding  70001.,  as  should  be  required  for  the  cm- 
pletion  of  the  dwelling  houses,  over  and  above  the  contributions  from  time  to 
time  accruing,  should  be  advanced  by  C*,  and  should  be  repaid  to  him,  vitj     i 
5  per  cent,  interest,  out  of  such  contributions,  and  that  a  lease  for  99  yeazs  Itm 
the  date,  at  the  rent  of  9s.  Gd,  per  annum,  should  be  granted  to  each  workman  d 
the  site  of  each  dwelling  house,  when  and  as  soon  as  0^  with  the  oonseot  is     | 
writing  of  the  parties  of  the  second  part,  should  require  the  same  to  be  granted,-     | 
it  was  agreed  that  in  the  meantime  and  until  such  leases  should  be  granted,  tk     | 
land  and  buildings  thereon  should  be  a  security  to  C.  for  the  money  to  hesdvnDoed 
by  him  and  remaining  unpaid,  with  interest.  ' 

By  an  i^reement  of  June  18th,  1864,  between  the  trustees  of  the  one  fVt 
and  A.  of  the  other  part,  the  trustees  agreed  to  sell  and  A.  to  purehase  one  of  t}ie 
sites  in  question,  to  be  held  for  a  term  of  99  years  (subject  to  an  annual  gioimd- 
•rent  of  9ff.  6c?.  to  be  paid  to  the  owner  in  fee)  for  74Z.,  to  be  paid  by  fortnightly 
instalments  of  5$.  6d.  to  be  applied  in  payment  of  the  purchafle-money  and  in- 
terest It  was  provided  that  "  the  purchaser "  should  have  possessioa  of  tbe 
premises  from  the  signing  of  the  agreement;  and  that,  within  three  months 
after  all  the  moneys  due  or  payable  under  the  agreement  and  the  rules  of  ibe 
society  had  been  satisfied,  and  provided  the  purehaser  should  have  performed  ill 
the  conditions  and  agreements  therein  contained,  and  also  all  and  every  the  roles 


VOL.  IV.]  EASTEE  TEEM,  XXXH  VIOT.  435 


«nd  regulations  of  the  society  for  the  time  being  on  his  part  to  be  performed,  the         1869 

trustees  should  at  the  request  and  cost  of  the  purchaser  give  him  a  proper  con- '~_~ 

veyance  of  the  premises,  subject  to  the  ground-rent,  &c.  bottbb 

A.  was  let  into  possession  upon  the  signing  of  this  agreement,  and  had  paid  all      Watsok. 
instalments  due,  and  observed  all  the  rules  and  regulations  of  the  society;  bat 
there  still  remained  due  to  C.  in  respect  of  kis  advances  a  sum  of  about  50001.^ 
and  no  lease  had  been  granted  to  A. : — 

JMd^  that  A.  was  not  entitled,  either  at  law  or  in  equity,  as  lessee  "  for  the 
unexpired  residue  of  any  term  originally  created  for  a  period  of  not  less  than  sixty 
years,"  within  s.  5  of  the  Representation  of  the  People  Act,  1867. 

Appeal  from  the  Revising  Barrister  for  the  northern  division  of 
the  county  of  Durham. 

George  Stillman  duly  objected  to  the  name  of  Bobert  Anderson 
being  retained  in  the  list  of  voters  for  the  township  of  Hedworth 
Monktoa  and  Jarrow. 

The  name  of  Anderson  appeared  as  a  claimant  on  the  list  pub- 
lished by  the  overseers,  in  respect  of  a  "  leasehold  house,  16  Clayton 
Street,  Jarrow." 

The  following  fects  were  established  by  the  evidence : — 

1.  By  memorandum  of  agreement  dated  the  1st  of  May,  1863, 
and  made  between  Sir  Walter  C.  James,  Bart.,  and  Dame  Sarah 
Caroline  his  wife,  of  the  first  part,  John  M'Intyre  and  three  others 
of  the  second  part,  and  John  Clayton  of  the  third  part, — after 
reciting  that  certain  parcels  of  ground,  part  of  the  Jarrow  Grange 
estate,  over  which  the  said  Dame  S.  C.  James  had  an  absolute  power 
of  appointment^  had  been  laid  out  as  the  sites  for  one  hundred  work- 
men's dwelling  houses;  and  that  it  was  intended  that  the  said 
hundred  dwelling  houses  should  be  built  by  means  of  the  monthly 
contributions  of  one  hundred  workmen,  who  should  be  selected  by 
the  parties  thereto  of  the  second  part ;  and  that,  in  the  meantime 
imtil  such  contributions  should  have  been  fully  paid  up,  such  sum 
and  sums  of  money,  not  exceeding  in  the  whole  7000Z.,  as  should  be 
required  for  the  completion  of  the  said  dwelling  houses  over  and 
above  the  contributions  from  time  to  time  accruing,  should  be 
advanced  by  Clayton,  and  should  be  repaid  to  him,  with  interest 
at  5  per  cent  per  annum,  out  of  such  contributions ;  and  thai  a 
^^  for  ninety-nine  years  from  that  day^  at  the  rent  of  [98.  6d.  per 
dnnwn,  should  he  granted  to  each  of  such  vmknten  of  the  site  of  each 
^^  dwelling  house  when  and  so  soon  as  Clayton^  with  the  ctmeewt  in 
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writing  of  the  parties  thereto  of  the  second  part,  shovld  require  Ae 
TBorrm  '  ^'"^  ^  ^  granted, — It  was  declared  and  agreed,  iKat,  in  the  mean- 
time and  until  such  leases  should  be  granted,  the  said  parcels  ot 
land,  and  the  houses  and  buildings  which  should  from  time  to  time 
be  erected  thereon,  should  be  a  security  to  Clayton  for  so  much  of 
the  money,  which  should  be  advanced  by  him  from  time  to  time  as 
aforesaid,  as  should  from  time  to  time  remain  due  and  unpaid,  with 
interest  thereon  at  5  per  cent,  per  annum ;  and  that  such  farther 
instruments  necessary  to  give  effect  to  such  security  should  be 
executed  on  the  request  of  Clayton.  And  the  several  persons  par- 
ties thereto  of  the  second  part  agreed  to  superintend  the  erectica 
of  the  said  dwelling  houses,  collect  the  contributions  of  the  wort- 
men  for  whom  the  same  were  intended  to  be  built,  and  pay  the 
amount  monthly  to  Clayton  until  the  amount  of  his  advance^ 
should  be  repaid,  with  interest  at  5  per  cent,  per  annum. 

2.  Leases  of  six  or  seven  of  the  sites,  with  dwelling  houses 
erected  thereon,  had  actually  been  granted  to  workmen  who  had 
fully  paid  to  the  parties  of  the  second  part  the  sums  agreed  on 
between  them  as  the  price  of  such  sites  and  houses  respectifelv, 
which  sums  had  been  handed  over  by  the  parties  of  the  second 
part  to  Clayton,  in  part-payment  of  his  loan  and  interest. 

3.  The  remainder  of  the  sites  had  been  sold  by  the  parties  of 
the  second  part  to  workmen ;  and  agreements  in  the  form  and  of 
the  tenor  and  effect  of  the  agreement  between  the  parties  of  the 
second  part  and  the  claimant,  Robert  Anderson,  as  next  hereinafter 
mentioned,  were  entered  into  with  them ;  hut  leases  of  the  samf 
have  not  yet  heen  actually  granted.  At  the  date  of  these  agree- 
ments respectively,  the  houses  were  in  some  cases  not  built,  and  in 
other  cases  only  partially  so.  Where  not  actually  built,  they  vere 
subsequently  completed  by  the  respective  purchasers ;  the  cost 
being  defrayed  out  of  money  which  was  part  of  the  7000Z.  herein- 
before mentioned  and  agreed  to  be  advanced  by  Clayton,  and 
which  sum  has  been  partly  repaid  by  the  contributions  aforesaid. 

4.  By  memorandum  of  agreement  dated  the  18th  of  June,  1864, 
and  made  between  John  Mlntyre  and  the  three  others,  therein 
described  as  trustees  to  the  Jarrow  Building  Company  (and  who 
and  their  successors  are  thereinafter  referred  to  as  "  the  said  trus- 
tees "),  of  the  one  part,  and  the  claimant,  Eobert  Anderson  (therein- 
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after  referred  to  as  "the  said  purchaser"),  of  the  other  part,  the  18C9 
trustees  agreed  to  sell,  and  the  purchaser  agreed  to  purchase,  the  tbotteb 
leasehold  piece  of  ground,  dwelling  house,  and  premises  situate 
in  No.  16  Clayton  Street,  on  the  Jarrow  Grange  estate  aforesaid, 
to  be  held  for  a  term  of  ninety-nine  years,  subject  to  an  annual 
ground-rent  of  9s.  6i.,  to  be  paid  thereout  to  Sir  W.  C.  James  or 
his  agents,  at  or  for  the  price  of  74Z.  And  it  was  agreed  that  the 
purchase-money  of  74Z.  should  be  paid  by  fortnightly  instalments 
of  5s.  6(2.,  being  after  the  rate  of  10  per  cent,  per  annum  on  the 
contract-price  of  each  house,  5  per  cent,  per  annum  to  be  deducted 
therefrom  for  interest  on  the  debt  standing  against  the  said  pur- 
chaser at  the  commencement  of  each  twelve  months,  the  remainder 
to  be  applied  to  the  reduction  of  the  debt  standing  against  the  pur- 
chaser at  the  commencement  of  each  succeeding  twelve  months : 
And,  if  the  purchaser  should  neglect  or  refuse  to  make  any  of  th(' 
said  fortnightly  payments  when  the  same  respectiyely  should  be- 
come due,  he  should  forfeit  and  pay  to  the  trustees  as  and  for 
liquidated  damages  Sd,  for  the  first  neglect  or  default,  6<2.  for  the 
second.  Is.  for  the  third,  and  so  on,  the  sums  increasing  in  the 
same  ratio  for  each  succeeding  neglect  or  default  until  such  sums 
should  be  equal  to  the  amount  the  purchaser  had  paid  to  the  trus- 
tees as  regular  subscriptions :  And  that,  if  at  any  time  such  should 
be  the  case,  the  trustees  should  have  full  power  to  enter  on  the 
ground,  house,  and  premises,  and  hold  the  same  as  if  the  now- 
reciting  agreement  had  not  been  made,  and  forcibly  to  expel  the 
purchaser,  without  any  ejectment  or  other  legal  process,  and  to 
plead  the  now-reciting  agreement  as  conclusive  evidence  of  leave 
and  licence:  And  it  was  also  agreed  that  the  purchaser  should 
have  possession  of  the  premises  from  and  after  the  signing  of  the 
now-reciting  agreement,  and  should  pay  all  ground-rent,  taxes, 
rates,  cesses,  and  outgoings  in  respect  thereof;  and  that  the  pur- 
chaser, his  heirs  and  assigns,  should  keep  and  maintain  the  said 
dwelling  house  and  premises  in  good  condition  and  repair;  and 
that,  until  all  moneys  which  might  be  due  or  payable  to  the  trus- 
tees or  their  successors  under  the  now-reciting  agreement  or  the 
rules  of  the  Jarrow  Building  Society  aforesaid  should  have  been 
duly  satisfied,  the  trustees  should  have  full  power  to  insure  tbe 
said  dwelling  house  and  premises  against  loss  or  damage  by  fire  in 
YoL.  IV.  2  M  2 
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such  name  and  for  such  sums  as  they  might  think  necessarj,  and 
Tbottib  all  moneys  which  the  trustees  should  pay  in  so  doing  should  be 
Watoov.  f ^P^d  1>7  ^^  purchaser  on  demand,  and  should  until  and  in  ddaolt 
of  payment  thereof  be  a  chaige  on  the  premises;  and  that  the 
purchaser  should  not  sell  or  transfer  his  interest  in  the  house  and 
premises  to  any  person  or  persons  whomsoever  withoat  the  coiueirt 
or  approval  of  the  trustees ;  and  that^  within  three  months  after 
all  the  moneys  due  or  payable  under  the  now-recitang  agreemem 
and  the  rules  of  the  Jarrow  Building  Company  aforesaid  had  been 
duly  satisfied^  and  provided  the  purchaser  should  have  observed 
and  pezformed  all  and  every  the  conditions  and  agreements  therein 
contained,  and  also  all  and  every  the  rules  and  regpilations  for  the 
time  being  of  the  company  and  on  his  part  to  be  observed  and 
performed,  the  trustees  or  their  successors  should  at  the  reqiie»l 
and  costs  of  the  said  purchaser  give  him  a  proper  conveyance  in 
duplicate  of  the  said  leasehold  premises,  subject  to  the  annual 
ground-rent  and  the  powers  for  raising  the  same. 

5.  Upon  the  execution  of  this  agreement,  the  claimant  was  let 
into  possession  of  the  said  dwelling  house  and  premises  theieia 
comprised. 

6.  Since  the  making  of  the  contract  he  has  duly  paid  all  instal- 
ments according  to  the  contract,  and  has  observed  aU  the  rules  and 
regulations  of  the  building  company. 

7.  All  the  houses  referred  to  in  the  firstly-recited  agreemest 
had  been  erected  on  the  land  by  the  trustees,  money  having  been 
advanced  from  time  to  time  for  that  purpose  by  Clayton  to  tk 
amount  of  7000Z. ;  which  amount,  together  with  the  monthly  con- 
tributions of  the  said  workmen  from  time  to  time  made,  ooyered 
the  whole  cost  to  the  trustees  of  the  erection  of  the  houses.  Since 
the  houses  were  built>  the  agreed  ground-rent  of  9a.  6i.  has  been 
yearly  paid  by  each  individual  purchaser  to  Sir  W.  C.  James  in 
respect  of  each  house. 

Out  of  the  monthly  payments  of  the  persons  for  whom  tk 
dwelling  houses  were  built,  the  interest  upon  the  said  som  of 
7000Z.,  together  with  part  of  the  principal,  had  been  repaid,  so  that 
only  the  sum  of  50001.  was  on  the  31st  of  July,  1867,  due  to  Cbj- 
ton  for  principal  and  iBterest  on  account  <^  his  loan.  Since  that 
date,  the  amount  due  to  him  had  at  no  time  exceeded  that  ^nia; 


VOL.  IV.]  EASTER  TEEM,  XXXH  VICT.  439 


and  on  the  31st  of  July,  1868,  and  at  the  time  of  the  revision,  was 

less.  TBonsB 

8.  The  part  of  the  parcels  of  gronnd  mentioned  in  the  agree-     watoon. 
ment  of  the  Ist  of  May,  1863,  and  the  houses  built  thereon,  not 
included  in  the  leases  already  granted,  were  on  the  3l8t  of  July, 

1867,  and  have  since  continued  a  sufficient  security  for  the  amount 
due  to  Clayton  for  principal  and  interest. 

9.  The  aggregate  amount  of  the  respective  balances  of  purchase- 
money  and  interest  due  and  unpaid  from  the  respective  purchasers 
to  the  trustees  for  sites  and  houses  not  yet  actually  leased,  has 
always  exceeded  the  amount  due  at  any  time  to  Clayton. 

10.  With  respect  to  many  of  the  sites  and  the  houses  thereon, 
the  annual  value  of  the  same,  after  deducting  interest  at  5  per 
cent  on  the  unpaid  balance  of  purchase-money,  the  ground-rent  of 
9s.  6(Z.,  and  insurance,  appeared  to  be  less  than  51. :  and  the  revis- 
ing barrister  disallowed  the  claims  of  the  purchasers  of  such  sites 
and  houses  to  be  registered. 

11.  With  respect  to  other  of  the  sites,  the  houses  thereon,  after 
being  built  by  the  trustees,  had  been  added  to  and  improved  by 
the  expenditure  of  capital  and  labour  thereon  by  the  respective 
purchasers  thereof,  among  whom  was  the  claimant,  Anderson. 
House  property  in  the  neighbourhood  had  also  generally  increased 
in  value.  And  the  revising  barrister  found  as  a  fact,  that,  after 
deducting  £rom  the  annual  value  of  the  claimant's  house  interest 
at  5  per  cent,  upon  the  balance  of  purchase-money  due  on  the  31st 
of  July,  1867,  to  the  trustees,  the  agreed  ground-rent  of  9s.  6rf., 
the  cost  of  repairs,  and  premium  for  fire-insurance,  there  remained 
5/.  clear. 

12.  If  the  whole  of  the  fortnightly  instalments  of  5b.  6d.  were  to 
be  considered  as  an  annual  charge  upon  the  house,  then  its  clear 
yearly  value  was  less  than  51. 

13.  If  the  yearly  value  of  the  claimant's  estate  and  interest  was 
to  be  measured  by  and  consist  of  only  a  fair  rate  of  interest, 
having  regard  to  the  nature  of  the  property,  upon  so  much  of  the 
instalments  of  price  as  consisted  of  principal  paid  to  the  trustees, 
pins  any  increased  value  by  reason  of  improvements  made  by  llie 
purchaser  and  any  general  rise  in  the  value  of  house  property, 
but  excluding  the  difference  between  the  contract  price  and  the 
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amount  thereof  actually  paid,  then  the  clear  annual  value  would 

Tbottkb     be  less  than  57. 

Watson.  14.  Upon  these  facts,  it  was  contended  on  behalf  of  the  objector,— 
first,  that  the  claimant  was  not  entitled,  either  as  lessee  or  assignee, 
to  the  house,  for  the  unexpired  residue  of  any  term  originally 
created  for  a  period  of  not  less  than  sixty  years,  so  as  to  entitle 
him  to  be  placed  on  the  register, — secondly,  that  the  clear  value  of 
the  claimant's  interest  (if  any)  in  the  house  was  less  than  51 
over  and  above  all  rents  and  charges  payable  out  of  or  in  respect 
of  the  same. 

15.  On  the  other  hand,  it  was  contended  on   behalf  of  tbe 
claimant, — first,  that,  although  no  term  had  actually  been  created 
at  law,  yet  there  was  a  valid  and  binding  contract  partly  per- 
formed between  Sir  W.  and  Lady  James,  their  mortgagee,  Qayton, 
and  the  trustees  of  the  building  company,  for  the  granting  of 
leases  to  their  nominees  of  sites  and  houses  thereon  for  ninety- 
nine  years  from  the  1st  of  May,  1863 ;  and  that  the  claimant, 
having  contracted  with  the  trustees  that  he  should  be  named  as 
one  of  such  lessees,  and  having  paid  part  of  the  purchase-money, 
and  been  let  into  possession  of  the  premises  to  be  demised  to  him, 
was  entitled  in  equity  to  have  the  lease  granted  to  him  on  Clay- 
ton's debt  being  paid  off,  and  was  therefore  cestui  que  trust  in 
actual  possession,  and  had  a  sufficient  equitable  estate  as  lessee  for 
the  residue  of  an  unexpired  term  of  not  less  than  sixty  years;— 
secondly,  that  Clayton's  mortgage-debt  must  be  treated  as  appor- 
tioned upon  and  borne   by  the  various  unleased  sites  and  th- 
houses  thereon  in  proportion  to  the  balance  of  price  remaining 
due  and  unpaid  for  the  same ;  and  that  a  court  of  equity  woul'l 
so  apportion  such  debt; — thirdly,  that  deducting,  together  y^it^ 
ground-rent,  fire-insurance,  and  cost  of  repairs,  interest  at  5  per 
cent,  upon  such  unpaid  balance  of  price,  the  yearly  value  of  the 
claimant's  estate  and  interest  in  the  house  in  question  was  not  less 
than  5Z. 

16.  The  revising  barrister  was  of  opinion  that  the  argument 
on  behalf  of  the  claimant  were  sound,  and  allowed  the  name  to 
remain  on  the  register. 

The  questions  for  the  Court  were, — 1.  Whether  the  claiwwi^ 
had  such  an  estate  and  interest  in  the  house  and  premises  in  ki^ 
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possession  as  to  entitle  him  to  be  registered; — 2.  Whether  the        1S69 
annual  charge  upon  his  premises  in  respect  of  the  balance  of  price  ""trottbb 
unpaid  to  the  trustees  of  the  building  company,  or  in  respect  of     wj^^bon 
Clayton's  mortgage-debt,  was  properly  held  not  to  exceed  5  per 
cent,  upon  such  unpaid  balance  of  price ; — 3.  Is  the  yearly  yalue 
of  the  claimant's  equitable  leasehold  estate  and  interest  (if  any) 
in  the  site  and  the  house  thereon  to  be  estimated  as  consisting 
only  of  interest  upon  the  part  of  the  price  paid  on  the  31st  of 
July,  1867,  to  the  trustees,  plus  any  increased  yearly  Talue  of  the 
premises  owing  to  improyements  made  by  the  claimant,  and  any 
general  rise  in  the  value  of  house  property,  but  excluding  the 
balance  of  the  principal  of  the  purchase-money,  constituting  the  dif- 
ference between  the  contract  price  and  the  portion  thereof  paid? — 
4.  Or,  is  the  yearly  yalue  of  the  claimant's  said  estate  and  in- 
terest to  be  estimated  at  the  whole  present  yearly  value  of  the 
premises,  subject  to  the  agreed  ground-rent  and  fire-insurance 
(upon  whateyer  fiacts  such  yalue  depends),  less  interest  at  5  per 
cent,  on  the  unpaid  balance  of  the  agreed  purchase-money  ? 

If  the  Court  should  be  of  opinion  that  the  first,  second,  and 
fourth  of  these  questions  should  be  answered  in  the  affirmative, 
and  the  third  in  the  negative,  then  the  name  of  the  claimant  was 
to  remain  upon  the  register.  But,  if  the  Court  decide  any  one  or 
more  of  these  first,  second,  and  fourth  questions  in  the  negative, 
or  the  third  in  the  affirmative,  then  the  name  of  the  claimant  was 
to  be  erased  from  the  regbter. 

The  cases  of  sixty-seven  otiier  persons  were  consolidated  with 
the  principal  ease. 

Manidy,  Q.C.  {Lovesy  with  him),  for  the  appellant.  The  first 
question  is  whether  the  claimant,  Anderson,  was  entitled,  as  lessee 
or  assignee,  to  the  premises  occupied  by  him  for  the  unexpired 
residue  of  a  term  originally  created  for  a  period  of  not  less  than 
sixty  years,  so  as  to  entitle  him  to  be  placed  upon  the  register : 
and  this  depends  upon  the  construction  which  is  to  be  put  upon 
the  5th  section  of  the  Bepresentation  of  the  People  Act,  30  &  31 
Vict.  c.  102.  (1)    It  is  submitted  that  he  has  no  estate  or  interest 

(1)  30&  31  Vict  c  102, 8. 5 :— '*  Every  be  entitled  to  be  registered  as  a  voter, 
man  shall,  in  and  after  the  year  1868,      and,  when  registered,  to  vote  for  a  mem- 
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1869  ^  purchaser,  and  the  yendor  has  only  a  lien  for  any  balance  of 
TfiOTTiB  the  purchase-money  which  may  remain  unpaid.  In  Sugden's 
Watbok.  Vendors  and  Purchasers,  13th  ed.  146  (14th  ed.  p.  175),  it  is  said: 
'*  Equity  looks  upon  things  agreed  to  be  done  as  actnaUy  per- 
formed; consequently,  when  a  contract  is  made  for  sale  of  ao 
estate,  equity  considers  the  Tender  as  a  trustee  for  the  purchaser 
of  the  estate  sold,  and  the  purchaser  as  a  trustee  of  the  purchase- 
money  for  the  vendor."  And  the  learned  author  adds  in  a  note: 
'^A  lessee  insured  his  house;  the  lease  expired,  and  he  contracted 
for  a  new  lease.  Then  the  house  was  burned,  and  the  office  in- 
sisted that  at  the  time  of  burning  it  was  not  the  plaintiff's  house: 
but  it  was  held  otherwise :  Printed  Cases,  D.  P.  1730." 

[BoYiLL,  C. J.  In  the  case  there  put  there  was  insorable  in- 
terest enough.  A  carrier  or  a  wharfinger  can  insure  goods,  thongb 
he  has  no  property  in  them.  So,  if  a  man  rents  a  furnished  house, 
though  he  has  no  property  in  the  goods,  he  yet  has  an  insurable 
interest.  The  question  here  is  whether  the  claimant  had  anj 
estate.] 

The  rule  of  equity  as  to  a  contract  passing  an  estate  has  bees 
clearly  laid  down  in  a  variety  of  cases.  In  Paine  v.  Mdlor  (I), 
where,  the  property  haying  been  destroyed  by  fire,  the  question 
was  at  whose  risk  it  was.  Lord  Eldon,  C,  said:  "As  to  the  mere 
effect  of  the  accident  itself,  no  solid  objection  can  be  founded  upon 
that  simply ;  for,  if  the  party  by  the  contract  has  become  in  equity 
the  owner  of  the  premises,  they  are  his  to  all  intents  and  purposes. 
They  are  vendible  as  his,  chargeable  as  his,  capable  of  being  in- 
cumbered as  his :  they  may  be  devised  as  his ;  they  may  be  assets; 
and  they  would  descend  to  the  heir." 

[BoviLL,  C.J.  There  was  an  existing  estate  there  in  respect  of 
which  the  contract  was  made.] 

In  Sdan  v.  Slade  (2),  which  arose  upon  a  bill  filed  for  a  specific 
performance,  Lord  Eldon,  C,  again  says :  "  The  effect  of  a  contract 
for  purchase  is  very  different  at  law  and  in  equity.  At  law  tie 
estate  remains  the  estate  of  the  vendor,  and  the  money  that  of  the 
vendee.  It  is  not  so  here.  The  estate  from  the  sealing  of  the 
contract  is  the  real  property  of  the  vendee.  It  descends  to  his 
heirs.  It  is  devisable  by  his  will :  and  the  question  whose  it  i^  is 
(1)  6  Ves.  849,  352.  (2)  7  Ves.  265,  274. 
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not  to  be  discussed  merely  between  the  yendor  and  yendee ;  bat        1869 
may  be  to  be  discussed  between  [the  former  and]  the  representa-  ""tbotter 
tives  of  the  vendee."    The  cases  of  Bex  v.  Oeddinffton  (1)  and     -^j^Q^y^ 
Rex  V.  LlantiUio  Grossenny  (2)  are  not  cited  in  Lord  St.  Leonards' 
book,  probably  because  they  were  thought  to  depend  wholly  upon 
the  words  of  9  Geo.  1,  c.  7.    What  estate  has  the  claimant  here  ? 
Is  he  a  trespasser?    He  must  haye  an  estate  in  equity,  if  not  at 
law :  and  he  has  the  protection  of  the  court  of  equity  in  the  en- 
joyment of  his  estate,  and  a  right  to  remain  therein  provided  he 
performs  his  part  of  the  agreement. 
[Byles,  J.    Had  he  a  right  to  call  for  a  lease  ?J 
Not  until  the  whole  of  the  purchase-money  is  paid.    It  is  like 
the  case  of  a  mortgagor  in  possession,  or  a  vendee  under  a  contract 
of  purchase,  where  part  of  the  purchase-money  has  been  paid.    He 
is  in  possession,  though  he  has  no  immediate  right  to  claim  a 
conveyaiice.  (3)    In  Holroyd  v.  Marshall  (4),  T.  was  the  owner  of 
certain  machinery  in  a  mill:   it  was  purchased  by  H.,  but  not 
removed,  and  T.  continued  in  possession.    T.  executed  a  deed 
(which  was  duly  registered)  by  which  it  was  declared  that  the 
machinery  was  the  property  of  H.,  and  that  T.  desired  to  re- 
purchase it  for  5000/.,  but  had  not  the  money  to  pay  for  it,  where- 
fore it  was  conveyed  to  B.  in  trust  when  T.  should  pay  the  money 
to  transfer  it  to  him,  and  if  he  did  not  pay  the  money  to  hold  it 
absolutely  for  H.    The  deed  contained  a  covenant  by  T.  to  insure 
the  machinery,  and  also  a  covenant  that  all  the  machinery  which 
during  the  continuance  of  the  deed  should  be  placed  in  the  mill 
in  addition  to  or  substitution  for  the  original  machinery  should  be 
subject  to  the  same  trusts.    T.  sold  some  of  the  original  machinery, 
purchased  new  machinery,  and  sent  to  H.  accounts  of  these  sales 
and  purchases ;  but  nothing  was  done  by  or  on  behalf  of  H.  to 
take  possession  of  the  newly-purchased  machinery.    On  the  2nd 
of  April,  1860,  H.  served  T.  with  notice  of  a  demand  for  pay- 

(1)  2  B.  &  G.  129.  been  made,  and  who  has  not  been  let 

(2)  5  B.  &  C.  461.  into  possession,  does  not  acquire  a  right 

(3)  In  AfuHay  v.  Lewis  (17  C.  B.  to  be  registered,  under  6  VicLo.  18,  s.  74, 
316 ;  25  L,  J.  (C.P.)  121),  it  was  held  although  he  has  paid  the  whole  pur- 
that  a  purchaser  of  freehold  land  (suffi-  chase-money. 

cient  in  value  to  confer  a  qualification  (4)  10  H.  L.  C.  191. 

to  vote),  to  whom  no  conveyance  hna 
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^gg^       ment  of  the  50007.    An  execution  against  T.  was  afterwardfl  pat 
TBomB     in  by  a  creditor :  and  it  was  held  by  the  House  of  Lords  (1> 
WaaoK.     lereising  the  decree  of  Lord  Campbell,  C.  (2),  that,  thoi^  theie 
had  been  no  novns  actus  interveniens,  the  title  of  H.  was  prefezaUe 
to  that  of  the  execution-creditor,  as  to  the  new  as  well  as  the  dd 
machinery.    Lord  Westbury,  C,  in  giyiug  judgment^  says  (3) : 
*'  The  question  may  be  easily  decided  by  the  ^plication  of  a  few 
elementary  principles  long  settled  in  courts  of  equity.     Li  equity 
it  is  not  necessary  for  the  alienation  of  property  that  there  should 
be  a  formal  deed  of  conveyance.    A  contract  for  Taluable  conside- 
ration,  by  which  it  is  agreed  to  make  a  present  transfer  of  pio- 
perty,  passes  at  once  the  beneficial  interest,  provided  the  contnct 
is  one  of  which  a  court  of  equity  will  decree  specific  performance. 
In  the  language  of  Lord  Hardwicke,  the  vendor  becomes  a  trustee 
for  the  vendee ;  subject,  of  course,  to  the  contract  being  one  to  be 
specifically  performed.    And  this  is  true  not  only  of  contnds 
relating  to  real  estate  but  also  of  contracts  relating  to  persooal 
property,  provided  that  the  latter  are  such  as  a  eouirt  of  equitj 
would  direct  to  be  specifically  performed.    A  contract  for  the  sak 
of  goods,  as,  for  example,  of  five  hundred  chests  of  tea,  is  not  a 
contract  which  would  be  specifically  performed,  because  it  doeA 
not  relate  to  any  chests  of  tea  in  particular :  but  a  contract  to  sell 
five  hundred  chests  of  the  particular  kind  of  tea  which  is  now  in 
my  warehouse  in  Gloucester,  is  a  contract  relating  to  specific  pro- 
perty, and  which  would  be  specifically  performed.    The  buyer  xanT 
maintain  a  suit  in  equity  for  the  deliveiy  of  a  specific  chattel  when 
it  is  the  subject  oi  a  contract^  and  for  an  injunction  (if  neceflSiiT) 
to  restrain  the  seller  from  delivering  it  to  any  other  person.    The 
eflfect  in  equity  of  a  mere  contract  as  amounting  to  an  alienatioD, 
may  be  illustrated  by  the  law  relating  to  the  revocation  of  vill& 
K  the  owner  of  an  estate  devises  it  by  will,  and  afterwards  con- 
tracts to  sell  it  to  a  purchase^,  but  dies  before  the  contract  is  per- 
formed, the  will  is  revoked  as  to  the  beneficial  or  equitable  mteres^ 
in  the  estate,  for,  the  contract  converted  the  testator  into  atrastee 
for  the  purchaser ;  and,  in  like  manner,  if  the  purchaser  dies  ifltas- 
tate  before  performance  of  the  contract,  the  equitable  estate  desoende 

(1)  10  H,  L.  C.  191.  (2)  2  De  G.  F.  4  J.  596, 

(3)  10  H.  L.  C.  at  p.  209. 
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to  his  heir-at-law,  who  may  require  the  personal  representatiye  to  1869 
pay  the  purchase-money."  .  •  •  ''  ^^PP^y  these  familiar  principles 
to  the  present  case;  it  follows  that  immediately  on  the  new 
machinery  and  efiects  being  fixed  or  placed  in  the  mill,  they 
became  subject  to  the  operation  of  the  contract^  and  passed  in 
equity  to  the  mortgagees,  to  whom  Taylor  was  bound  to  make  a 
legal  conYeyanoe,  and  for  whom  he  in  the  meantime  was  a  trustee 
of  the  property  in  question."  The  general  rule  as  laid  down  by 
Lord  St.  Leonards  is  confirmed  in  Dart's  Vendors  and  Purchasers^ 
3id  ed.  161,  where  it  is  said:  ^'From  the  time  of  the  owner  of  an 
estate  haying  entered  into  a  binding  contract  for  its  sale,  he  holds 
the  same  in  trust  for  the  purchaser,  subject  to  payment  of  the 
purchase-money:  and,  if  the  agreement  be  binding  on  the  pur- 
chaser, he,  on  the  other  hand,  is,  as  a  general  rule,  under  a  personal 
equitable  as  well  as  legal  liability  to  the  vendor  for  payment  of 
the  porchase-mcHiey."  The  claimant  here  has  an  estate  in  equity. 
The  question  is  whether  there  is  any  difference  in  this  respect 
between  an  estate  in  fee  or  a  term.  If  I  contract  to  sell  a  term, 
in  equity  the  term  passes. 

[BoYTLJj,  C.J.  Possibly,  provided  the  time  has  passed  for  hay- 
ing the  term  granted  or  assigned.  In  the  case  of  a  freehold,  the 
thing  exists.  But,  where  there  is  a  mere  contract  for  a  lease  to  be 
granted  at  some  future  time,  the  term  has  no  existence  until  the 
time  arrives  when  the  intended  lessee  is  entitled  to  demand  it.] 

Being  in  possession  under  the  contract,  whether  it  be  for  the 
fee  or  for  a  term,  the  purchaser  is  in  either  as  mortgagor  or  cestui 
que  trust:  Moore  v.  CarUbrooke.  (1)  Li  Nunn  v.  Fabian  (2), 
a  landlord  having  verbally  agreed  with  his  tenant  to  grant 
him  a  lease  for  twenty-one  years,  at  an  increased  rent^  with  the 
option  of  purchasing  the  freehold,  died  before  the  execution  of 
the  lease.  Before  his  death  the  tenant  had  paid  one  quarter's 
rent  at  the  increased  rate :  and  it  was  held  that  this  constituted  a 
sufficient  part-performance  of  the  agreement  to  take  the  case  out 
of  the  Statute  of  Frauds,  and  specific  performance  was  decreed. 

[BoviLL,  C. J.    The  claimant  here  must  have  made  all  the  pay- 
nients  and  performed  all  the  conditions  in  the  agreement  and  in 
the  rules  before  he  could  obtain  a  lease,  either  at  law  or  in  equity.] 
(1)  12  C.  B.  661 ;  22  L.  J.  (C.P.)  G4.  (2)  Law  Rep.  1  Ch.  Ap.  86. 
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1809  He  has  still  an  eqnitable  estate.    The  Coart  will  not  presome 

"ii^^jTEE  ^^^^  ^^  ^^^  make  default  The  rights  of  the  respective  parties 
W  TBOK  uod^i^  the  two  agreements  are  these  :  The  trustees  are  entitled  U) 
receive  the  74Z.  purchase-money ;  Clayton  is  entitled  to  be  paid 
the  balance  of  his  7000/.  and  interest ;  Sir  W.  James  and  wife  are 
entitled  to  the  fee-simple  subject  to  the  equitable  interest  in  tLe 
claimant ;  and  the  claimant  has  an  equitable  right  to  hare  a  lease 
on  payment  of  the  purchase*money.  The  conditions  imposed  are 
merely  for  the  purpose  of  securing  the  payment  of  the  instalments. 
Specific  performance  of  a  parol  contract  to  grant  a  lease  was 
decreed  in  Beddin  y.  Jarman  (1),  there  haying  been  part-pe^ 
formance.  Great  hardship  will  be  imposed  in  many  cases  if  the 
Court  should  hold  that  the  claimant  has  not  a  sufficient  interest  to 
sustain  a  yote. 

[BoviLL,  C. J.  We  have  only  to  deal  with  the  words  of  the  Aci 
of  Parliament,  and  to  put  upon  them  the  best  construction  we 
can.] 

The  Bepresentation  of  the  People  Act^  ISGT,  incorporates  all 
the  other  statutes  upon  the  subject.  Upon  the  whole,  it  is  aob- 
mitted  that  the  claimant  has  a  sufficient  equitable  interest  to 
sustain  his  right  to  yote,  though  it  may  be  defeasible  in  certais 
events. 

Manistyy  Q.C.,  was  not  called  upon  to  reply. 

BoviLL,  C.J.  The  question  in  this  case  is  whether  the  daimant 
is  entitled  to  be  registered  under  s.  5  of  the  Bepresentation  of 
the  People  Act,  1867.  [The  Lord  Chief  Justice  read  the  clause 
in  question.]  The  statute  seems  to  make  a  distinction  between 
freeholds  and  copyholds  and  leaseholds.  As  to  the  former,  the 
words  are  "is  seised  at  law  or  in  equity;"  but  the  words  '*'orui 
equity  "  are  not  found  in  that  part  of  the  clause  which  deals  with 
leaseholds.  Giving,  however,  a  liberal  interpretatioa  to  the  lan- 
guage used,  and  assuming  that  an  equitable  as  well  as  a  legal 
interest  in  a  term  of  the  required  length  and  value  will  do,  does 
this  case  come  within  that  extended  meaning  ?  Mr.  Williams  con- 
tends that  there  is  an  equitable  estate  in  the  present  claimant ;  and 
he  has  cited  several  authorities  for  the  purpose  of  shewing  that, 

(1)  16L.T.  (N.S.)449. 
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where  there  is  an  agreement  to  grant  a  lease>  equity  considers  that 
the  lease  is  actually  granted,  and  that  the  intended  lessee  has  an 
equitable  right  or  interest  in  the  thing  contracted  for.    The  present     ^^j[ 
case,  however,  does  not  fall  within  the  general  principle  for  which 
he  has  contended.     Here,  the  freehold  is  in  the  parties  of  tbe  first 
part  to  the  agreement  of  the  1st  of  May,  1863,  viz.  Sir  Walter  and 
Lady  James ;  any  right,  therefore,  or  claim  must  be  derived  from 
them;   and  they  have  never  entered  into  any  agreement  with 
the  claimant.    By  the  first  agreement  Sir  Walter  and  Lady  James 
contract  with  Clayton  and  the  trustees  of  the  society  to  do  cer- 
tain things.      Clayton  engages  to  advance  7000Z.     Sir  Walter 
and  Lady  James  are  to  become  mortgagors  and  Clayton  mort- 
gagee of  the  property.     The  money  to  be  advanced  is  to  be  laid 
out  in  building  the  houses ;  and  Sir  Walter  and  Lady  James  agree 
to  grant  leases  of  the  site  of  each  house  for  ninety-nine  years,  at 
the  rent  of  9«.  6d,  per  annum,  "  when  and  so  soon  as  Clayton,  with 
the  consent  in  writing  of  the  parties  of  the  second  part  (the  trustees 
of  the  building  society)  should  require  the  same  to  be  granted." 
By  the  second  agreement,  of  the  18th  of  June,  1864,  entered  into 
between  the  trustees  of  the  building  society  of  the  one  part  and  the 
claimant  of  the  other  part,  the  trustees  agree  in  substance  to  create 
a  term  of  ninety-nine  years.     But,  before  the  claimant  can  be      • 
entitled  to  have  a  lease  granted  to  him,  he  must  have  paid  all  the 
moneys  due  or  payable  from  him  under  the  agreement  and  the 
rules  of  the  society,  and  have  observed  and  performed  all  the  con- 
ditions and  agreements  therein  contained,  and  also  all  and  every 
the  rules  and  regulations  of  the  society  on  his  part  to  bo  observed 
and  performed.     What  is  the  position  of  the  claimant  at  the  pre- 
sent time  ?    The  money  has  not  been  paid ;  and,  even  assuming 
that  the  rules  and  regulations  of  the  society  have  been  duly  ob- 
served, Clayton  has  not  asked  for  a  lease,  nor  have  the  trustees 
consented  in  writing  to  his  so  doing.     It  is  clear,  therefore, 
that  no  term  has  been  granted.    It  was  not,  indeed,  disputed 
that  no  legal  term  had  been  created  for  a  period  of  not  less 
than  sixty  years.    Bat  Mr.  Williams  has  contended  that  there  was 
an  equitable  interest  in  a  term.    I  am  utterly  at  a  loss  to  under- 
stand what  equitable  interest  the  claimant  can  have  in  the  contem- 
plated term  until  the  time  for  granting  him  a  lease  has  arrived. 
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1869       and  when  there  are  yarions  conditions  and  stipolations  to  be  per- 
Tsmrm     formed  before  he  can  be  entitled  to  claim  a  lease.     He  is  in  po?9a- 
Watoon      ®^^^'  ^^  doubt ;   but  not  of  a  term  of  ninety-nine  years.    His 
possession  is  similar  to  that  of  a  purchaser  who  is  let  in  pending 
the  inyestigation  of  the  title ;  he  is  a  mere  tenant  at  sufferasce 
until  the  purchase  is  completed.     So,  in  the  case  of  an  agreement 
for  a  lease  of  premises,  with  the  usual  stipulation  that  a  complete 
lease  shall  be  granted,  though  entitled  to  a  lease,  the  party  is  not 
in  the  interim  possessed  of  a  term.    The  fact  of  his  being  in  pos- 
session, or  eyen  paying  rent,  does  not  entitle  him  presently  to  a 
lease,  or  make  him  lessee  or  assignee  of  a  term.     The  cases  cite*! 
by  Mr.  Manisty  seem  to  me  to  be  in  point  to  shew  that  the  claimant 
has  no  equitable  estate,  but  a  mere  inchoate  right  to  haye  a  less 
upon  the  happening  of  certain  things  which  haye  not  yet  happend 
The  argument  of  Mr.  Williams  was  mainly  founded  upon  soroe 
expressions  in  the  books  where,  as  between  yendor  and  purchaser, 
the  latter  is  said  in  equity  to  be  deemed  the  owner  of  the  estate 
from  the  signing  of  tfee  contract ;  and  he  has  strongly  uiged  tJiat 
therefore  the  purchaser  must  be  considered  to  haye  an  eqnitaUe 
estate  for  the  purposes  of  this  Act  of  Parliament.     But  the  cases 
cited,  and  also  another  case  before  the  Master  of  the  Bolls,  WcH 
'        y.  Bright  (1),  shew  that  the  argument  cannot  be  pressed  to  the 
extent  urged  by  Mr.  Williams.    In  the  case  last  mentioned  the 
Master  of  the  Bolls  says:  ''The  contract  to  sell  is  a  dispositMai 
of  the  estate,  and  by  it  the  purchaser  [yendor?]  parts  with  his 
right  and  dominion  oyer  it.    It  is  in  equity  no  longer  his :  be  ^ 
considered  constructively  to  be  a  trustee  of  the  estate  for  the 
purchaser,  and  the  latter  as  a  trustee  of  the  purcfaase-moBey 
for  him.     They  are  so  considered  by  construction  only."   t^ 
in  another  part  of  his  juSgment,  he  says:  *' Before  it  is  known 
whether  the  agreement  will  be  performed,  he  (the  yendor)  is  vol 
eyen  in  the  situation  of  a  constructiye  trustee ;  he  is  only  & 
trustee  sub  modo,  and  provided  nothing  happens  to  prevent  it  A 
may  turn  out  that  the  title  is  uot  good,  or  the  purchaser  may  he 
finable  to  pay:  he  may  become  bankrupt,  then  the  contract  is  ^^ 
performed,  and  the  vendor  again  beeomes  the  abaoliite  owner:  here 
hedifiers  from  anaked  trustee,  whocin  never  be  beneficially  entitled 
(1)  1  Jac.  &  W.  494  ;  500, 501. 
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We  must  not,  therefore,  pursue  the  analogy  between  them  too  far.        1869 
The  agreement  is  not  for  all  purposes  considered  to  be  completed.  ~  TsarrsB 
Thas,  the  purchaser  is  not  entitled  to  possession  unless  stipulated     watook. 
for ;  and,  if  he  should  take  possession,  it  would  be  a  waiver  of  any 
of  the  objections  to  the  title.    The  yendor  has  a  right  to  retain  the 
estate  in  the  meantime,  liable  to  account  if  the  purchase  is  com- 
pleted, but  not  otherwise.    Till  then  it  is  uncertain  whether  he 
may  not  again  become  sole  owner ;  the  ownership  of  the  purchaser 
is  inchoate  and  imperfect:  it  is  in  the  ivay  to  pass,  hut  it  has  not  yet 
passed^   And  though  the  general  doctrine  of  courts  of  equity  may  be 
as  stated  by  the  learned  counsel,  it  falls  far  short  of  shewing  that  the 
purchaser  has  an  equitable  estate,  as  distinguished  from  an  equit- 
able interest.    It  seems  to  me  that  there  was  here  no  term  subsist- 
ing at  law  or  in  equity,  and  that,  in  following  the  decisions  of  the 
Court  of  Queen's  Bench  (1),  we  shall  be  laying  down  the  correct  rule. 
It  may  be  that  the  time  will  come,  when,  having  complied  with  all 
the  stipulations  of  the  two  agreements  with  which  he  is  incumbered, 
the  claimant  may  be  in  a  condition  to  demand  a  lease.    But  at  pre- 
sent, as  it  seems  to  me,  he  is  not,  within  the  meaning  of  this  Act  of 
Parliament,  a  person  who  is  entitled  either  at  law  or  in  equity,  to  a 
tenement,  as  lessee  or  assignee,  for  the  unexpired  residue  of  a  term 
of  not  less  than  sixty  years.    For  these  reasons,  I  am  of  opinion 
that  the  decision  of  the  revising  barrister  should  be  reversed. 

Btles,  J.     I  am  of  the  same  opinion;   and,  though  I  have 
listened  with  the  attention  and  instruction  with  which  I  always  do 
listen  to  the  arguments  of  Mr.  Williams,  I  can  entertain  no  doubt. 
The  statute  confers  the  franchise  upon  every  man  who  is  entitled, 
either  as  lessee  or  assignee,  to  any  lands  or  tenements  of  freehold 
or  of  any  other  tenure  whatever,  for  the  unexpired  residue,  what- 
ever it  may  be,  of  any  term  originally  created  for  a  period  of  not 
less  than  sixty  years,  whether  determinable  on  a  life  or  lives  or 
Bot,  of  the  clear  yearly  value  of  not  less  than  52.  Before  the  enact- 
ment can  be  applicable,  there  must  have  been  a  term  created. 
Here  there  is  none,  either  legal  or  equitable.    There  must  at  least 
he  a  power  to  call  for  it  or  its  creation.     It  i?,  therefore,  an 
insurmountable  obstacle  to  the  claim  here  that  Clayton  must  be 

(1)  In  7?ex  V.  Oeddi'njtcn  (2  P.  &  C.  129),  and  Hex  v.  Uantittio  Grom.ini/ 
Co  B.  &  C.  461). 
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1868  a  party  to  the  creation  of  the  tenoy  and  that  he  may  refuse  to 
TwnTBL~  require  the  owners  of  the  fee  to  grant  a  lease  until  the  whole  of 
WATBoir      ^^  advance^  with  interest^  shall  have  been  paid  oflE. 

Keating,  J.    I  am  of  the  same  opinion.    The  claimant  has  mA, 

1  thinky  brought  himself  within  the  terms  of  the  Act  of  Parliameiu. 
This  particular  franchise  was  first  given  by  the   Beform  Act 

2  Wm.  4,  c.  45,  s.  20.  The  5th  section  of  the  Bepresent&tion  ui 
the  People  Act^  1867  (30  &  31  Vict  c.  102),  extends  it  to  tenns  o: 
a  less  value.  Looking  at  the  difference  of  the  language  used  is 
the  two  branches  of  the  section,  I  should  have  doubted  whether  an 
equitable  interest  in  a  term  of  years  was  enough.  But,  finding  t 
to  have  been  decided  by  an  Irish  judge  of  great  authority  that  aa 
equitable  interest  in  a  leasehold  legally  created  is  enough  to  satisfr 
the  similar  enactments  of  the  Irish  Reform  Act,  2  &  3  Wm.  4. 
c  88  (I),  I  yield  to  the  opinion  that  an  equitable  interest  in  an 
ascertained  legal  term  of  the  required  length  and  value  will  give  tk 
franchise.  But,  whether  a  mere  equitable  leasehold  would  satisfy 
the  words  of  the  Act,  I  doubt  considerably.  It  is  unnecessary,  how- 
ever, to  decide  that  upon  the  present  occasion,  because  I  agree  with 
my  Lord  and  my  Brother  Byles  that  the  circumstances  of  this  c2lv' 
do  not  bring  the  claimant  within  that  extended  construction.  I 
will  not  repeat  what  has  already  been  so  clearly  put  by  my  Lord: 
it  is  enough  to  say  that  I  agree  that,  where  a  man  has  only  a  coo- 
tract  for  the  grant  of  a  lease  which  he  cannot  call  for  until  a  variety 
of  acts  have  been  done  by  himself  and  others,  the  case  is  not  witiiifl 
the  section.  The  question  was  no  doubt  a  very  nice  and  diflScultone, 
and  the  revising  barrister  was  not  without  reason  in  taking  the  rieir 
he  did.     I  cannot,  however,  agree  in  tlie  conclusion  he  arrived  at 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  claimant 
clearly  is  not  entitled  as  lessee  or  assignee  to  an  unexpired  i-esidue 
of  a  term,  within  the  meaning  of  s.  5  of  the  Bepresentation  of  the 
People  Act,  1867.  It  is  necessary,  as  it  seems  to  me,  in  order  to 
establish  a  right  to  vote  under  that  section,  that  there  should  be* 
term  created  of  which  the  party  claiming  was  either  lessee  or 
assignee.    Mr.  Williams  has  contended  that  an  equitable  term  w^ffl 

(1)  By  CramptoD,  J.,  in  Vance's  Case  (Alcock,  269). 
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do,  if  the  party  is  either  lessee  or  assignee.  However  that  may  be, 
the  claimant  here,  if  anything,  must  be  entitled  as  lessee ;  but  I  Tbotteb 
think  it  is  impossible  to  say  that  he  is  lessee  of  a  term.  Nobody  -^j^jf 
disputes  what  Lord  Westbury  calls  the  elementary  principles  of 
equity,  as  between  yendor  and  purchaser,  on  a  sale  of  property; 
and  it  may  be  that,  where  there  is  an  agreement  to  grant  a  term 
on  payment  of  a  sum  of  money  simpliciter,  the  party  may  have  an 
equitable  interest  in  a  term,  and  possibly  be  within  the  enactment. 
But>  when  there  are  other  conditions  to  be  performed  before  the 
term  is  created,  I  think  he  cannot  be  said  to  have  a  term  even  in 
equity ;  at  all  events,  not  such  a  term  as  is  contemplated  by  the 
Eeform  Act  and  the  Eepresentation  of  the  People  Act,  1867.  The 
lease  here  could  not  be  granted  until  the  conditions  of  the  two 
agreements  had  been  performed  and  the  rules  of  the  society  com- 
plied with,  and,  further,  until  Clayton  should  have  asked  for  it. 
Now,  I  apprehend  that  Clayton  would  not  be  bound  to  ask  for  a 
lease  until  all  the  houses  had  been  erected  and  paid  for,  and  the 
conditions  had  been  performed  by  all  the  other  persons  contracted 
with,  as  well  as  by  the  claimant.  (1)  Although,  therefore,  the  con- 
tract between  the  trustees  of  the  building  society  and  the  claimant 
may  ultimately  result  in  a  lease,  I  cannot  say  that  a  term  has  been 
created  of  which  the  claimant  is  eithet  lessee  or  assignee.  The 
complicated  arrangements  contemplated  by  the  two  agreements 
preclude  us  from  coming  to  that  conclusion.  The  decision  of  tbo 
revising  barrister  must  be  reversed ;  but  I  entirely  concur  with  my 
Brother  Keating  in  saying  that  he  was  quite  right  in  raising  the 

question  for  the  decision  of  this  Court. 

Decision  reversed. 

Attorney  for  appellant:   James  Crowdy,  for  W.  D.  Trotter, 
Bishop  Auckland. 
Attorney  for  respondent :  HarU,  for  John  Watson,  Durham. 

(1)  It  was  stated  in  the  course  of     agreements  was   not   set  out  in  the 
the  argument  that  the  whde  of  the      case. 
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Ig69  TREXFIELD,  Appellakt  ;  LOWE,  Resposdbst. 

AprUTZ.  Parliament— County  Vote—EquUdbU  FrtehM—Oempationr-^  irm.4, 

c.  46, 1. 18. 

The  bailiff  and  bailiff  boigesses  of  C.  poflBeased  certain  land  divided  into  por- 
tions called  acres  which  they  had  held  from  time  immemorial,  and  bj  imiDd- 
mortal  custom,  as  each  acre  became  vacant^  they  invested  some  inhabitant  of  C. 
with  the  possession  of  it,  to  hold  for  his  life,  if  he  shonld  continue  to  reade  in  & 
subject  to  all  the  rules  and  orders  of  the  bailiff  and  bailiff  burgesses  of  C.  The 
holder  of  each  acre  manured  and  mowed  it ;  but  by  the  custom  the  bailiff  aad 
burgesses  granted  the  after-grass  of  the  acres,  at  a  meeting  held  each  yeai  for  tk 
purpose,  to  other  inhabitants,  who  were  thereby  entitled  to  depasture  one  cowei^ 
for  ^"VQ  weeks  from  the  10th  of  September,  after  which  the  whole  were  thro^ 
open  to  all  the  inhabitants  of  C.  to  depasture  sheep  and  cattle  tberein  till  the  15tb 
of  December.  The  holder  of  each  acre  was  separately  rated  to  the  poor  aai 
church  rates.     Each  acre  was  of  an  annual  value  above  40s.  and  under  52.  :— 

Hddf  that  the  holder  of  each  acre  had  an  equitable  freehold  estate,  and  wis  is 
actual  and  bonft  fide  occupation,  within  2  Wm.  4,  c.  45,  s.  18,  and  was  therefoR 
entitled  to  vote  in  respect  of  it. 

Appeal  from  the  Bevising  Barrister  for  the  western  diyision  of 
the  county  of  Gloucester. 

John  Lowe  duly  objected  to  the  name  of  John  Trenfield  beii^ 
retained  on  the  list  of  voters  for  the  parish  of  Old  Sodbory. 

The  following  facts  were  established  by  tjie  evidence : — 

The  bailiff  and  bailiff  burgesses  of  the  town  or  borough  of 
Chipping  Sodbury  is  a  body  of  very  ancient  origin,  and  existed,  as 
appears  by  the  records  of  the  town  and  court  rolls  of  the  manor  of 
Chipping  Sodbury,  long  previous  to  1681.  In  that  year  a  charter 
was  granted  by  Charles  II.  (1) ;  but  the  charter  was  annulled  br 
proclamation  at  the  request  of  the  inhabitants  in  1688.  (2)  Whether 
the  charter  was  formally  annulled  or  noty  it  fell  into  complete 
disuse,  and  from  1688  down  to  the  present  time  the  borough  or 
town  has  been  under  the  government  of  the  bailiff  and  bailiff  bur- 
gesses as  prior  to  the  charter. 

The  vacancies  of  the  bailiff  and  bailiff  burgesses  are  filled  up  &om 
time  to  time  at  the  annual  court  of  the  lord  of  the  manor.   T!i^ 

(1)  A  tnmslation  of  the  charter,  (2)  See  the  statement  in  iiiuidei'i 
given  in  Atkyns's  Gloucestershire,  p.  Gloncestershire,  p.  672,  which  was  to 
348,  was  to  be  referred  to  as  part  of  the      be  referred  to  as  part  of  the  caac. 
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bailiff  being  appointed  by  the  lord  of  the  manor  or  his  steward  ont        1869 
of  three  persons  presented  to  serve  the  oflSce  for  the  ensuing  year    Tbeotdbud 
by  the  jury  of  the  court  leet,  and  the  bailiff  burgesses  being  elected       lo^^^ 
in  case  of  vacancies  by  the  same  jury. 

The  bailiff  and  bailiff  burgesses,  among  other  property,  are 
entitled  to  a  piece  of  inclosed  pasture  land  situate  in  the  adjoining 
parish  of  Old  Sodbury,  called  "The  Mead  Riding,"  and  containing 
by  admeasurement  ninety  acres.    The  origin  of  the  title  of  the 
bailiff  and  bailiff  burgesses  to  this  piece  of  land  was  not  shewn, 
but  they  have  held  it  for  centuries ;  and  in  Rudder's  History  of 
Gloucestershire,  p.  672,  this  and  other  property  is  referred  to  as  de- 
rived from  ancient  grants  made  in  the  reigns  of  King  Henry  11.  and 
King  John.    The  piece  of  land  called  the  Mead  Riding  is  divided 
by  metes,  and  bounds,  and  trenches  into  eighty-one  allotments, 
none  less  than  an  acre  in  extent,  and  many  of  them  from  an  acre 
to  an  acre  and  a  half,  but  all  are  called  acres.    The  bailiff  and 
bailiff  burgess  have  from  time  immemorial  given  these  acres  to  the 
inhabitants  in  the  following  manner.    On  an  acre  falling  vacant,  a 
meeting  of  the  bailiff  and  bailiff  burgesses  is  convened  and  held  at 
the  usual  place  of  meeting  in  the  town  hall  of  the  town  of  Chip- 
ping Sodbury,  and  such  meeting  decides  by  a  majority  of  votes  to 
whom,  being  an  inhabitant  of  the  town  or  borough  of  Chipping 
Sodbury,  such  vacant  acre  shall  be  given.    After  such  decision  has 
been  made,  one  or  more  of  the  bailiff  burgesses  and  the  inhabitant 
to  whom  the  acre  has  been  given  enter  upon  the  acre  in  question, 
and  a  sod  or  turf  is  then  cut  from  the  acre  by  the  hayward  of  the 
riding  (an  officer  appointed  in  court  leet  of  the  manor),  and  atwjg 
stuck  in  it,  and  thereupon  one  of  the  bailiff  burgesses,  acting  on 
behalf  of  the  bailiff  and  bailiff  burgesses,  gives  possession  of  the 
acre  by  delivering  the  twig  and  turf  to  the  donee,  at  the  same 
time  reading  the  following  formula,  which  is  called  the  investi- 
ture : — "  The  piece  of  land  on  which  we  are  now  standing  (com- 
monly called  an  acre)  has  lately  fallen  into  the  possession  of  the 
bailiff  and  bailiff  burgesses  of  Chipping  Sodbury,  and  in  pursuance 
of  their  direction,  I  invest  you  therewith  by  delivering  to  you  this 
twig  and  tur^  to  hold  the  said  piece  of  land  for  your  life,  and  the 
life  of  any  woman  that  may  be  your  lawful  wife  land  survive  you, 
80  long  OS  you  and  your  wife  shall  reside  in  this  town,  subject  and 

2  N  2  2 
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1889  chargeable  with  all  manner  of  waste,  particularly  waste  in  felling 
TBENtiKLD  or  cutting  any  tree  or  trees  whatsoever  growing,  or  that  may  here- 
jj^  after  grow,  on  the  said  piece  of  land ;  and  also  subject  to  all  the 
present  rules  and  orders  of  the  said  bailiff  and  bailiff  burgesses 
respecting  the  grounds  called  '  The  Bidings,*  as  well  as  those  that 
may  be  from  time  to  time  relating  thereto."  This  completes  the 
ceremony,  and  a  minute  is  usually  recorded  in  the  minute  book  of 
the  bailiff  and  bailiff  burgesses,  to  the  effect  that  the  acre  which 
fell  in  on  the  death  of  A  was  given  to  B. 

The  acre  thus  obtained  is  held  by  the  donee  according  to  the 
terms  of  the  investiture,  and  is  drained,  manured,  and  mown  bj 
the  holder,  who  at  spring  and  fall  pays  to  the  bailiff  in  resped 
thereof,  for  what  are  called  dues,  the  sum  of  2s.,  which  go  to  the 
bailiff  in  aid  of  his  expenses  of  ofiBce,  which  are  considerable. 

With  regard  to  the  Mead  Biding,  tlie  following  custom  has  pie- 
vailed  from  time  immemorial.  After  the  crop  of  grass  has  been 
mown  and  taken  off  by  the  several  parties  who,  for  the  time  beings 
are  the  holders  of  acres  as  aforesaid,  the  bailiff  and  bailiff  burgesses 
convene  a  meeting  of  themselves,  and  grant  out  the  after-grass  id 
"what  are  called  stems  to  such  of  the  inhabitants  of  Chipping  Soi- 
bury  as  they  think  fit,  to  the  number  of  eighty-two,  this  being  the 
number  of  acres  of  which  the  riding  is  considered  to  consist ;  each 
such  stem  confers  the  right  to  depasture  a  cow  in  the  riding  for 
five  weeks  from  the  10th  of  September ;  at  the  expiration  of  snch 
five  weeks  the  riding  is  thrown  open  by  the  bailiff  and  bailiff 
burgesses  according  to  custom,  to  all  the  inhabitants  of  Chipping 
Sodbury  to  depasture  sheep  and  cattle  therein  until  the  15th  of 
December,  when  it  is  closed ,-  but  manure  may  be  taken  out  on  the 
acres  after  the  grass  is  cut  and  carried,  until  the  1st  of  August,  and 
also  from  the  5th  of  January  to  the  14th  of  February  in  each  year. 

Each  holder  of  an  acre  is  separately  rated  to  and  pays  the  poor 
and  church  rates  of  Old  Sodbury,  and  is  also  separately  aasesed 
to  the  income  tax  for  that  parish  in  respect  of  such  acre,  and  no 
instance  has  been  known  of  a  person  once  elected  as  the  holder 
of  an  acre  being  dispossessed  or  ceasing  to  hold  such  acre,  except 
upon  his  death,  or  his  ceasing  to  reside  in  the  town  of  Chipping 
Sodbury.  In  no  case  is  the  clear  annual  value  of  an  acre  in  the 
Mead  Biding  less  than  3Z.,  but  it  does  not  amount  to  5/. 
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Trenfieldy  being  an  inhabitant  of  the  town  of  Chipping  Sod-        1869 
bury,  was  in  the  year  1847  duly  elected  by  the  bailiff  and  bailiff   TaEimHLD 
burgesses  to  an  acre  in  the  Mead  Riding,  and  was  thereupon  duly       l<^ 
invested  with  the  possession  of  the  acre  according  to  the  form  of 
investiture  above  stated.    Trenfield  had  ever  since  been  and  still 
is  an  inhabitant,  and  in  the  enjoyment  and  possession  of  such 
acre.     The  clear  annual  value  of  the  acre  was  more  than  32.  but 
less  than  52. 

Trenfield's  claim  was  in  respect  of  the  acre  so  held  by  him,  and 
it  was  objected  to  on  the  ground  that  his  interest  in  the  land  was 
not  such  an  estate  of  freehold  as  would  confer  a  county  vote. 

The  revising  barrister  decided  that  Trenfield  had  not  such  an 
estate  of  freehold  in  the  land  in  question  as  would  confer  a  vote 
for  the  county,  and  struck  his  name  out  of  the  list  of  claimants. 

Appeals  in  respect  of  twenty-nine  other  persons  were  consoli- 
dated with  this  appeal. 

If  the  Court  should  be  of  opinion  that  the  decision  was  wrong,, 
the  register  was  to  be  amended  by  inserting  therein  the  names 
of  Trenfield  and  of  the  twenty-nine  other  persons. 

PicJcerinff,  Q.C.  (C.  0.  Edwards  with  him),  for  the  appellant. 
The  appellant  had  an  equitable  life  estate  in  the  land  similar  to 
that  of  the  bedesmen  in  BoberU  v.  Percival.  (1)  The  custom  of  in- 
vestiture is  evidence  of  the  trusts  of  some  lost  grant,  under  which 
it  must  be  presumed  the  burgesses  held  the  land.  Similar  hold- 
ings to  that  of  the  claimant  will  be  found  in  the  case  of  the  parish 
clerk  in  Roberts  v.  Brewitt  (2),  and  of  Benchers'  Chambers  in  the 
Inns  of  Court :  see  Chambers  in  Lincoln's  Inn.  (3)  The  limitation 
of  residence  does  not  make  the  holding  less  a  holding  for  life,  for 
an  estate  for  an  uncertain  term  not  terminable  by  the  will  of  the 
grantor  is  an  estate  for  life :  Co.  Litt.  42  a. ;  Davis  v.  Waddinffton(^) ; 
Beeson  v.  Burton.  (5)  The  remaining  question  is,  whether  the 
claimant  was  in  the  actual  and  bona  fide  occupation  of  the  land,  as 
required  by  s.  18  of  the  Reform  Act,  2  Wm.  4,  c.  45,  the  annual 
value  being  less  than  51.  He  was  clearly  put  in  possession  of  it  at 
the  time  of  the  investiture,  and  the  grant  of  the  after-grass  to  other 

(1)  18  a  B.  (N.S.)  36;  34  L.  J.  (3)  2  Peck.  100. 
<C.P.)84.  (4)  7M.&G.45,XL 

(2)  18  C.  B.  (N.S.)  48.  (5)  22  L.  J.  (C.P.)  33. 
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plated  by  the  Act,  but  I  have  come  to  the  conclusion  on  the  wbole 
Tbbitfixld  case,  that  we  may  reasonably  find  that  it  was  so ;  the  daimant  wv 
Lo^ji^  rated  as  occupier,  and,  indeed,  no  one  else  could  be  so  rated,  and  I 
think,  under  the  circumstances,  the  claimant  was  entitled  to  his 
vote.  I  may  add,  that  I  entertain  great  doubts  whether  the  re- 
vising barrister  intended  to  raise  this  point,  but  as  the  case  ks 
been  argued  on  that  ground,  we  have  thought  it  best  to  give  a 
decision  upon  it 

Montague  Smith,  J.  I  am  of  the  same  opinion ;  I  think  this 
case  was  placed  by  Mr.  Pickering  on  the  right  ground,  viz.,  that 
the  giving  of  the  turf  and  twig  did  not  pass  any  legal  estate,  but 
invested  the  claimant  with  an  equitable  freehold  for  life  in  the  land; 
and  I  think,  that  he  was  In  the  actual  occupation  and  enjoyment  of 
it  I  share  the  doubt  of  my  Brother  Keating  whether  any  other 
question  was  intended  to  be  raised  in  this  case,  than  whether 
the  claimant ^was  entitled  to  a  freehold  interest  in  the  land,  bat  it 
was  scarcely  argued  by  Mr.  Williams  that  the  claimant  was  not 
entitled  to  be  registered  as  a  voter,  if  the  condition  imposed  bf 
the  18th  section  of  the  Beform  Act  had  been  complied  with.  He 
contends,  however,  that  that  condition  had  not  been  complied  witli, 
but  I  think  that  the  facts  shew  that  the  appellant  had  such  an 
actual  occupation  as  was  contemplated  by  the  Act  It  is  stated 
in  the  case  that  the  claimant  was  put  into  possession  of  the  land, 
and  it  is  plain  that  he  was  in  the  actual  beneficial  occupation  of  it 
during  part  of  the  year,  though  during  another  part  of  the  je&r 
other  persons,  no  doubt,  had  a  right  to  come  upon  the  land  for 
certain  purposes.  It  seems  to  me,  however,  that  what  those  other 
persons  had  was  in  truth  only  a  stinted  right  of  common,  and  th^ 
that  did  not  prevent  the  claimant  having  the  actual  occopatioii 
of  the  land.  I  see  nothing  that  would  have  hindered  his  goio^ 
upon  it  at  any  time  of  the  year,  and  doing  anything  there  not  is- 
consistent  with  the  right  of  pasture  possessed  by  the  other  persaiw 
under  the  rules.  The  form  of  investiture  is  not  unimportant ;  it  '^ 
I  "  to  hold  the  said  piece  of  land  for  your  life,  and  the  life  of  any 

!  woman  that  may  be  your  lawful  wife  and  survive  you,  so  long  a* 

you  and  your  wife  shall  reside  in  this  town,  subject  and  chargeable 
with  all  manner  of  waste,  particularly  waste  in  felling  or  cnttii^ 


VOL.  IV.]  EASTER  TEEM,  XXXH  VICT.  461 

any  tree  or  trees,  whatsoever,  growing,  or  that  may  hereafter        1869 
grow,  on  the  said  piece  of  land."    It  clearly  treats  the  claimant,   Tw^i^^ 
therefore,  as  the  person  in  possession  of  the  land,  and  liable  for      ij^ 
waste.    I  think,  therefore,  the  point,  if  really  raised  by  the  case, 
must  be  decided  for  the  claimant,  and  that  the  decision  of  the 
revising  barrister  must  be  reversed. 

Decision  reversed. 

Attorneys  for  appellant :  Baater,  Rose^  Norton^  &  Co. 
Attorneys  for  respondents :  Eayes^  Twisden,  dt  Parker,  for  W. 
Oatsfard,  BerTcdey. 


MOON,  Appelulkt;  ANDREW,  Respokbbkt.  x868 

Parliament — Borough  Vote — Notice  of  Objectum — Description  of  Objector —  ^^*  10. 

6  Viet,  c  18,  9. 17,  86h.  B^  Form  11. 

The  parliamentary  borough  of  Penryn  ooiuiists  of  six  Reveral  places,  having 
separate  overseers  and  lists  of  voters,  one  of  such  places  being  called  "  the  borough 
of  PenryB  ;'*  the  objector  being  on  the  list  for  that  place,  sent  a  notice  of  objec- 
tion to  a  voter  in  which  he  described  himself  as  **  on  the  list  of  voters  for  the 
borough  of  Penryn  " : — 

Eddy  that  the  notice  of  objection  sufiSciently  indicated  on  which  of  the  six  lists 
the  objector  was. 

Appeal  from  the  Eevising  Barrister  for  the  borough  of  Penryn. 

William  Andrew  was  objected  to  by  Charles  Moon,  and  the  notice 
of  objection  sent  to  him  was  in  the  following  form : — 

*'  To  Mr.  William  Andrew,  of  Porham  Street,  in  the  town  of 
Falmouth.  I  hereby  give  you  notice  that  I  object  to  your  name 
being  retained  on  the  list  for  the  town  of  Falmouth,  of  persons 
entitled  to  vote  in  the  election  of  members  for  the  borough  of 
Penryn. 

"Dated  this  24th  day  of  August,  1868. 

"Charles  Moon,  of  St.  Thomas  Street,  Penryn, 

on  the  list  of  voters  for  the  borough  of  Penryn." 

The  borough  of  Penryn,  for  parliamentary  purposes,  consists  of 
six  several  places  having  separate  overseers  and  rates,  and  separate 
lists,  namely : — The  borough  of  Penryn,  the  parish  of  St.  Gluvias, 
the  parish  of  Myler,  the  town  of  Falmouth,  the  parish  of  Falmouth, 
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1868  and  the  pariah  of  Budock.  In  the  first  of  these  places,  there  were 
Moov  two  separate  lists  published  by  the  overseers  of  the  poor,  one  con- 
taining the  scot  and  lot  voters,  and  the  other  the  10/.  householders 
and  inhabitant  occupiers — this  latter  list  included  all  the  names 
on  the  scot  and  lot  list.  The  name  of  Charles  Moon  appeared  on 
both  these  lists,  and  his  residence  also  appeared  thereon,  as  men- 
tioned in  the  notice. 

The  revising  barrister  held  that  the  description  of  the  objector. 
Moon,  as  being  ^  of  St  Thomas  Street,  Penryn,  on  the  list  of  voteis 
for  the  borough  of  Penryn,"  did  not  sufiSciently  describe  on  which 
of  the  six  lists  of  the  parliamentary  borough  of  Penryn,  Moou  s 
name  was  to  be  found,  and  decided,  therefore,  that  the  notice  was 
bad,  and  he  retained  on  the  list  the  name  of  the  person  objected  to. 

The  names  of  forty-five  other  persons  were  retained  on  the  list 
under  similar  circumstances,  and  the  appeals  were  consolidated 

If  the  Court  should  be  of  opinion  that  the  notices  of  objection  were 
invalid,  the  register  was  to  remain  without  amendment ;  but  if  the 
Court  should  be  of  opinion  that  the  notices  were  not  invalid,  then 
the  names  of  the  persons  were  to  be  expunged  from  the  register. 

O'MdUeiff  Q,0.  {Home  Payne  with  him),  for  the  appellant.  The 
parliamentary  borough  is  properly  called  the  borough  of  Penryn 
and  Falmouth;  it  is  so  named  in  the  schedule  to  the  Boundary 
Act  of  1832  (1),  and  again  in  the  schedule  to  the  Boundary  Act  of 
1868.  (2)  The  "list  for  the  borough  of  Penryn,"  therefore,  could 
only  mean  the  list  for  the  old  borough.  The  objector  could  not 
follow  the  exact  form  No.  11  in  schedule  B  to  6  Vict,  a  IS, 
because  there  is  no  "parish"  of  Penryn,  and  he  has  followed  the 
form  sufficiently :  Oadsby  v.  Warburton  (3)  ;  Bright  v.  Deveni^L  (4) 

Atkinson,  Serjt  {Lumletf  Smith  with  him),  for  the  respondent  The 
parliamentary  borough  is  usually  and  properly  called  the  borough 
of  Penryn  (5),  and  the  notice  must  be  such  as  would  be  commonlj 
understood ;  the  objector  himself  uses  "  borough  of  Penryn  "  in  the 
larger  sense  in  the  former  part  of  the  notice.  In  Orowiher  t. 
Bradney  (6),  it  was  held  that  the  objector  must  specify  the  list  oii 

(1)  2  &  3  Wm.  4,  c.  64,  schedule  0. 6.  (4)  Law  Rep.  2  C.  P.  102. 

(2)  81  &  32  Vict.  c.  46,  schedule  1.  (5)  See  2  Wm.  4,  c  45,  ss.  6,  7. 

(3)  7  M.  &  G.  11 ;  14  L.  J.  (C.P.)  (6)  15  C.  B.  (N.  S.)  536 ;  33  L.  J. 
41.  (C.P.)70. 
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which  his  name  is.  Secondly,  there  are  two  lists  for  the  old  borough       isss 
of  Penryn,  and  the  objector  has  at  any  rate  omitted  to  state  upon       moon 
which  of  those  lists  he  is.  Andbew. 

[Brett,  J.  The  reidsing  barrister  says  that  he  decided  the  cose 
on  the  groimd  that  the  notice  did  not  snflSciently  specify  on  which 
of  the  six  lists  the  objector's  name  was. 

BoviLL,  C.J.    We  cannot  go  into  the  second  point  (1)] 

BoYiLL^  C. J.    It  seems  to  me  that  the  notice  in  this  case  was 
in  fact  sufScient ;  it  is  clear  that  the  name  "  borough  of  Penryn  " 
is  sometimes  used  to  signify  the  parliamentary  borough  of  Penryn, 
and  sometimes  to  signify  the  old  borough  of  Penryn;  the  first 
part  of  the  notice  speaks  of  the  town  of  Falmouth  in  the  borough 
of  Penryn,  and  there  it  must  certainly  be  used  for  the  parlia- 
mentary borough ;  but  the  meaning  must  be  decided  by  the  con- 
text; and  at  the  close  of  the  notice  the  expression  used  is  ^'on 
the  list  of  voters  for  the  borough  of  Penryn ;"  there  is  no  list  of 
Yoters  for  the  parliamentary  borough,  but  six  different  lists  for  the 
different  parta  of  it    I  think  the  expression  "  borough  of  Penryn  " 
must,  therefore,  there  mean  the  old  borough,  the  words  being  used 
in  a  different  sense  in  the  different  parts  of  the  notice,  and  the 
decision  of  the  revising  barrister  must  be  reversed. 

Byles,  J.  I  am  of  the  same  opinion.  Though  the  objection  is 
a  very  small  one,  a  number  of  votes  depend  upon  it.  I  think  the 
description  of  the  list  in  which  the  objector's  name  was  to  be 
found  was  strictly  accurate,  the  words  used  being  properly  applic- 
able only  to  the  old  borough. 

Keatiko  and  Bkett,  J  J.,  concurred. 

Decision  reversed. 

Attorneys  for  appellant :  Baxter ^  Base,  Norton^  &  Co. 
Attorneys  for  respondent :  Travers  Smith,  dt  Be  Gex. 

(1)  It  was  decided  in  Samud  v.  lists  for  the  same  parish,  the  objector 
^itchmough(lZC.  B.(Nii.)3 ;  32  L.  J.  need  not  specify  on  whicli  of  the  two 
(G.P.)  55),  that  where  there  are  two     lists  he  is. 
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1868  ALDRIDGE,  Appellant  ;  MED  WIN,  Rxbfoxdbht. 

^^'  ^'^*      Parliament  — Borough  Vote  ^Notice  of  Obfection  to  the  Oveneer^—Omimim  k 

state  the  List  on  which  Name  of  Voter  appeared — 6  Vict,  c,  18,  ».  17,  Sck  B^ 

No.  10, «.  101. 

In  the  Borough  of  A.  there  were  two  lists  of  voters,  one  of  rated  oocapien  tod 

the  other  of  yoters  under  the  reserred  rights,  but  the  latter  list  oontained  only  coe 

name,  which  was  that  of  the  objector.     A  notice  of  objection  sent  to  the  overseen 

omitted  to  state,  parsuant  to  6  Vict.  c.  18,  sch.  K,  No.  10,  on  which  list  the  lsjx 

of  the  person  objected  to  appeared.    The  overseers  knew  to  which  list  the  xH)tioe 

applied,  and  were  not  misled  or  delayed  by  the  omission.     The  revising  banister 

held  that  the  notice  was  suflScient : — 

Beld^  that,  under  the  peculiar  cireumstances  of  the  case,  the  Court  could  set 
say  that  he  was  wrong. 

Appeal  from  the  Revising  Barrister  for  the  borough  of  Horsham. 

Pitfold  Medwin  objected  to  the  name  of  John  Aldridge  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  d 
a  member  for  the  borough. 

There  is  only  one  parish  within  the  borough,  viz.,  the  parish  of 
Horsham. 

The  objector  proved  due  service  on  the  overseers  of  the  parish  of  i 
notice  of  objection  to  the  name  of  Aldridge  in  the  following  form  :— 

"  To  the  overseers  of  the  parish  of  Horsham, — I  hereby  give 
you  notice  that  I  object  to  the  name  of  John  Aldridge  being 
retained  on  the  list  of  persons  entitled  to  vote  in  the  election  of  a 
member  for  the  borough  of  Horsham. 

"Dated  this  25th  day  of  August,  1868. 

(Signed)        « Pitfold  Medwin, 
of  Horsham,  on  the  list  of  persons  entitled  to  vote  in  the  elec- 
tion of  a  member  for  the  borough  of  Horsham  in  respect  of 
property  occupied  within  the  parish  of  Horsham.** 

In  the  borough  of  Horsham  it  is  the  duty  of  the  overseers  to 
make  out  and  publish  two  separate  lists  of  persons  entitled  to  vote 
in  the  election  of  a  member  for  the  borough,  viz.,  one  in  respect 
of  property  occupied  within  the  parish  of  Horsham,  and  the  other 
of  persons  (not  being  freemen)  entitled  to  vote  in  such  election  in 
respect  of  any  rights  other  than  those  conferred  by  2  Wm.  4,  c  45. 

The  overseers  accordingly  on  the  31st  of  July,  1868,  made  oot 
and  duly  published  two  such    lists.      The   name  of   Aldridge 
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appeared  only  in  the  first  mentioned  list.    At  the  time  the  two        1868 
lists  were  made  out  and  published  there  was,  and  for  some  time    aldbidoi 
previously  there  had  been,  only  one  person  entitled  to  vote  in  the     mbdwdt 
election  of  a  member  for  the  borough  in  respect  of  such  reserved « 
ancient  rights,  viz.,  the  said  Fitfold  Medwin,  and  the  list  made 
out  and  published  by  the  overseers  of  the  persons  entitled  to  vote 
in  respect  of  such  reserved  ancient  rights  contained  the  name  of 
Pitfold  Medwin  only. 

It  was  objected  on  the  part  of  Aldridge  that  the  notice  of  objec* 
tion  served  on  the  overseers  was  informal  and  insufficient,  inasmuch 
as  it  did  not  specify  the  particular  list  to  which  the  objection 
referred,  pursuant  to  the  directions  given  in  Schedule  B.,  No.  10,  of 
6  Vict  c.  18,  and  that  Aldridge  ought  not  to  be  called  on  to  prove 
his  title  to  vote. 

It  was  proved  on  the  part  of  the  overseers  that  they  knew  per- 
fectly well  that  the  objection  was  intended  to  apply  only  to  the 
list  of  persons  entitled  to  vote  in  respect  of  the  occupation  of 
property,  and  not  to  the  list  of  persons  entitled  to  vote  in  respect 
of  the  reserved  ancient  rights,  and  that  they  were  not  in  any 
manner  misled  by  the  notice. 

The  revising  barrister  held,  upon  the  facts  proved,  that  the 
notice  of  objection  served  on  the  overseers  was  sufficient,  and 
called  upon  Aldridge  to  prove  his  title  to  vote  in  respect  of  the 
occupation  of  property  within  the  parish,  which  he  failed  to  do,  and 
the  revising  barrister  therefore  expunged  his  name  from  the  list. 

The  question  for  the  opinion  of  the  Court  was,  whether  upon  the 
facts  stated,  the  notice  of  objection  served  on  the  overseers  was  or 
was  not  sufficient  in  law. 

Appeals  in  respect  of  several  other  persons  were  consolidated. 

Nov.  10.  Pickering^  Q.C,  for  the  appellant  It  has  been  decided 
that  the  note  to  form  10,  sch.  B.,  of  6  Vict.  c.  18,  is  imperative,  and 
not  merely  directory,  and  that  the  circumstance  that  there  was  not 
in  fact  any  confusion  caused  by  an  omission  to  specify  the  list  does 
not  affect  the  question :  Barton  v.  Ashley,  (1)  [He  was  then  stopped 
by  the  Court!] 

Keane,  Q.O.  (Lumley  Smith  with  him),  for  the  respondent    It  is 

(1)  2C.B.4;15L.J.(C.P.)36. 
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1868       extraordinary  that  there  should  be  a  series  of  decisions  that  a  man 
Aldridgb    ninst  be  helped  where  he  does  not  need  help,  for  that  is  wliat  the 
MsDwnf.     appeUfti^t's  contention  amounts  to,  as  it  is  found  in  the  case  that 
•the  overseers  knew,  in  fact,  to  what  list  the  notice  referred.     This 
Court,  being  a  court  of  final  appeal,  should  reconsider  the  question. 
In  Huggett  v.  Levois  (1),  Maule,  J.,  one  of  the  judges  who  had 
decided  the  case  of  Barton  v.  AMey  (2),  said  that  he  did  not  see 
what  right  a  voter  had  to  take  the  objection.    The  note  has  no 
reference  to  a  notice  of  objection  sent  to  the  parties ;  and  the 
Court  in  OodseU  v.  Innom  (3)  said  that  they  would  not  decide 
whether  the  overseers  might  not.waive  a  notice  being  sent  in  too 
late.    Here,  if  the  objection  to  the  notice  had  any  force,  the 
omission  has  been  waived  by  the  overseers.    The  note  to  the  form 
must  be  read  according  to  its  meaning,  and  it  can  only  mean  that  the 
list  shall  be  specified  unless  the  notice  gives  sufficient  information 
without  ity  which  it  does  here.    But  further,  if  there  is  any  inaocn- 
racy  in  not  specifying  the  list,  it  is  cured  by  s.  101  of  6  Vict  c  18. 

[Brett,  J.  The  objector  has  not  misnamed  the  list»  bat  omitted 
to  name  it  altogether.] 

Lambert  v.  Overseers  of  St.  Thomas,  New  Sarum  (4),  shews  that 
an  omission  of  this  kind  falls  within  the  section ;  and  Bright  \. 
Devenish  (5)  shews  that  even  the  literal  following  of  the  form  giTen 
in  the  Act  may  be  incorrect.  That  case  followed  TudhaU  v.  Toum 
Clerk  of  Bristol.  (6) 

Pickering^  Q.(7.,  in  reply.  Those  cases  shew  that,  even  apart  from 
the  note  in  form  10,  a  misdescription  that  causes  confusion  renders 
the  notice  bad.  In  those  cases  the  Court  did  not  consider  the  defect 
was  cured  by  6  Vict  c  18,  s.  101 .  Here  there  is  no  description  of  the 
list  at  all.  Unless  it  can  be  treated  as  a  mere  question  of  fact,  the 
Court  will  set  right  the  barrister's  decision ;  and  it  is  too  late  now  to 
alter  the  law  that  lias  been  laid  down  by  a  succession  of  cases. 

Cur.  adv.  wdL 

Nov.  17.    The  judgment  of  the  Court  (Bovill,  C  J.,  Byles,  Keat- 
ing, and  Brett,  JJ.),  was  delivered  by 
BoviLL,  0  J.    In  this  case  the  notice  of  objection  did  not  specify 

(1)  K.  &  G.  1 ;  24  L.  J. (C.P.)  38.      (4)  12  C.  B.  042 ;  22  L.  J. (GP.)31. 

(2)  2  C.  B.  4 ;  15  L.  J.  (C.P.)  3G.       (6)  Uw  Rep.  2  C.  P.  102. 

(3)  17  0.  B.  295 ;  25  L.  J.  (C.P.)  79.    (6)  5  M.  &  G.  5 ;  13  L.  J.  (C.P.)  iO. 
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the  list  on  ttIucIi  the  voter's  name  appeared.    The  statute  (6  Vict.        1868 
c.  18, 8. 17,  Sch.  B.,  No.  10),  no  doubt,  directs  that  if  there  be  more    aldmdgk 
than  one  list  of  voters  for  a  parish  the  notice  of  objection  should 
specify  the  list  to  which  the  objection  refers,  and  it  was  decided  in 
Barton  v.  Ashley  (1)  that  this  is  obligatory ;  see  also  Orowther  v. 
Bradney  (2),  with  respect  to  the  list  on  which  the  objector's  name 
appears.    By  s.  101  it  is  provided  that  no  misnomer  or  inaccurate 
description  of  any  person,  place,  or  thing  named  or  described  in 
any  notice  required  by  the  Act,  shall  in  anywise  prevent   or 
abridge  the  operation  of  the  Act  in  respect  of  such  person,  place, 
or  thing,  provided  that  such  person,  place,  or  thing  shall  be  so 
denominated  in  such  notice  as  to  be  commonly  understood.    The 
circumstances  of  this  case  are  very  peculiar,  there  was  in  fact  a 
list  of  voters  containing  the  101,  occupiers  and  rated  householders, 
and  also  a  paper,  which  might  be  called  a  list  of  voters  under  the 
old  franchises,  but  which  contained  only  one  name,  viz.,  that  of  the 
objector,  and  this  had  been  so  for  some  time  previously;  the  over- 
seers expressly  state  that  they  knew  quite  well  that  the  list  in- 
tended in  the  notice  was  the  list  of  occupiers,  and  not  the  list 
which  contained  only  the  objector's  name.    We  have  found  some 
difficulty  in  deciding  the  notice  to  be  sufficient ;  but  looking  at  the 
very  peculiar  circumstances  of  the  case  and  the  evidence  of  the 
overseers,  we  cannot  say  that  there  waa  not  evidence  enough  to 
satisfy  the  revising  barrister  that  the  description  of  the  list  in  the 
notice  was  such  as  to  be  commonly  understood  to  apply  to  the  list 
of  occupiers,  and  he  having  found  in  effect  that  it  was  so,  we  cannot 
say  that  he  was  wrong  in  so  deciding  on  the  facts ;  neither  can  we 
say  that  in  point  of  law  the  notice  was  bad ;  and  the  decision  of  the 
revising  barrister  must  be  affirmed,  but  without  costs.     This  is  a 
very  peculiar  case,  and  will  not  bo  a  precedent  in  any  other. 

Decision  affirmed. 

Attorneys  for  appellant:  Baxter j  Bose,  &  Norton. 
Attorney  for  respondent :  T.  H.  Strangways,  for  P.  Medwin, 
Eorsham. 

(1)  2aB.4;  15L. J.(O.P.)36.        (2)  15 C. B. (N.SO 536 ;  33 L.  J.  (C.P.)70. 
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1868  JONES,  Appellant  ;  BUBB,  Respondent. 


Km.  18. 


Parliament — Borough  Vote — Baiing — Bate  "  made  " — Bepresentation  <f  IhT 
Feople  Act,  1867  (80  A  31  Viet.  c.  102),  ».  3. 

A  poor  rate  is  not  "  made "  during  the  qualifying  twelve  months,  within  ihf 
meaning  of  the  Kepfeaentation  of  the  People  Act,  1867,  s.  3,  anless  it  was  both 
signed  hy  the  parish  oflScers  and  allowed  hy  the  justices  during  those  twelve  mo&tb& 

Appeal  from  the  Rerising  Barrister  for  the  borough  of  Malmes- 
bury. 

William  Stephens  Jones  duly  objected  to  the  name  of  William 
Bubb  being  retained  upon  the  list  of  voters  for  the  borough,  in 
respect  of  his  occupation  of  a  dwelling  house  in  the  parish  of  Somer- 
ford  Magna. 

The  ground  of  objection  was  that  the  respondent  had  not  been 
duly  rated. 

A  rate  made  for  the  relief  of  the  poor  of  the  parish  was  pre- 
duced  by  the  overseer.  By  its  "  heading "  this  rate  purported  to 
have  been  made  by  the  overseers  on  the  18th  day  of  July,  1867, 
and  on  each  page  of  it,  in  the  usual  form,  there  were  the  words 
"Rate  made  the  18th  day  of  July,  1867."  The  rate  was  duly 
allowed  on  the  4th  of  September,  1867,  and  that  date  appeared  in 
the  entry  of  such  allowance  as  the  date  thereof.  The  rate  was 
duly  published  on  the  8th  of  September,  1867.  The  respondent 
was  not  rated  to  this  rate. 

The  objector  contended  that  this  was  a  rate  made  during  the 
twelve  calendar  months  preceding  the  31st  day  of  July,  1868,  that 
the  date  in  the  heading  of  the  rate  was  not  the  time  when  it  was 
"  made  "  within  the  meaning  of  s.  3,  of  "  the  Representation  of  the 
People  Act,  1867  '*  (30  &  31  Vict.  c.  102),  (1)  and  that  the  rate  was 
not  so  "  made  "  until  the  day  of  the  allowance  thereof,  or  until  the 
day  of  the  publication  thereof;  and  that  not  being  rated  therein 
the  respondent  was  not  entitled  to  be  registered  under  s.  3. 

(1)  30  &  31  Vict.  c.  102, 8. 3,  gives  the  time  of  such  occupation  heen  rated  tsan 

borough  franchise  to  every  man  who,  ordinary  occupier  in   respect  of  the 

2.  has  occupied  a  dwelling  for  the  whole  premises"  .  •  .  ''  to  all  rates  (if  aoj) 

of  the  twelve  months  preceding  the  last  made  for  the  relief  of  the  poor  in  le- 

day  of  July ;  and,  3.  "  has  during  the  spect  of  such  premises.** 


V. 

BUBB. 
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Apart  from  the  question  raised  by  this  objection  the  voter's  quali-       1868 
fication  was  proved  to  the  satisfaction  of  the  revising  bcurister.  j^^ 

The  revising  barrister  decided  that  although  a  rate  is  of  no  force 
until  it  has  been  allowed  and  published,  yet  that,  after  allowance 
and  publication  it  is  to  be  deemed  to  have  been  ''made"  on  the 
day  on  which  it  purports  to  have  been  made  by  the  overseers  upon 
whom  the  duty  of  making  it  devolves ;  that  the  word  "made"  in 
s.  3  is  to  be  thus  construed,  and  as  such  day  in  respect  of  the  rate  in 
question  was  prior  to  the  qualifying  twelve  months  occupation  of  the 
voter,  he  disallowed  the  objection  and  retained  the  name  on  the  list. 

Appeals  in  the  case  of  eleven  other  persons  were  consolidated. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  rate 
was  a  rate  "made"  during  the  twelve  calendar  months  preceding 
the  last  day  of  July,  1868,  within  the  meaning  of  s.  3  of  the  Ke- 
presentation  of  the  People  Act,  1867 ;  and  if  the  Court  should  be 
of  opinion  that  it  was,  the  names  of  Bubb  and  of  the  eleven  other 
persons  were  to  be  expunged  from  the  list. 

DawdesweU,  Q.C.  {QrevtUe  Howard  with  him),  for  the  appellant. 
A  rate  cannot  be  said  to  have  been  made  till  it  becomes  an  operative 
thing,  and  this  is  not  till  it  has  been  allowed  by  the  justices.  Pub- 
lication is  also  rendered  necessary  by  17  Geo.  2,  c.  3,  but  it  is  un- 
necessary in  the  present  case  to  say  whether  this  is  also  to  be  con- 
sidered part  of  the  making  of  a  rate.  Poor-rates  are  still  collected 
under  the  authority  of  43  Eliz.  c.  2 ;  that  Act  created  a  statutory 
power  of  taxation  to  be  exercised  by  the  major  part  of  the  parish 
oflScers  with  the  consent  of  two  justices  of  the  peace,  and  it  is  clear 
that  till  the  whole  of  the  provisions  of  the  statute  have  been  com- 
plied with  there  can  be  no  effectual  charge  on  the  public,  and  though 
in  common  parlance  the  inchoate  rate  prepared  by  the  parish  officers 
may  be  called  a  rate  before  it  has  been  allowed  by  the  justices,  it 
is  not  in  law  a  rate  any  more  than  an  escrow,  though  often  called  a 
deed,  is  so  in  law  before  the  condition  has  been  performed.  The 
rate  book  when  signed  by  the  parish  officers  is,  in  truth,  a  document 
which  it  may  be  convenient  for  them  to  have  by  them,  and  which 
they  can  make  into  a  rate  at  any  time  by  obtaining  the  allowance  of 
the  justices,  but  it  is  of  no  effect  whatever  till  it  has  been  so  allowed. 
£He  was  then  stopped  by  the  Court.] 
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ises  Maenamara  (Sir  J.  B.  KardaJce,  A.  O.^  and  Keane,  Q.C.,  villi 

joRv  him),  for  the  respondent  The  maiing,  allowing,  and  publishing  a 
g^^  rate  are  perfectly  distinct ;  thus,  a  mandamns  will  lie  to  the  church- 
wardens and  overseers  alone  to  compel  them  to  mate  a  rate,  the 
word  *'  make  **  has  in  fact  acquired  a  technical  signification  in 
relation  to  rates,  and  applies  only  to  the  act  of  the  parish  offioeis. 
In  the  form  of  rate  given  in  6  &  7  Wm.  4,  c.  96,  the  heading  speab 
of  the  rate  as  made  on  the  date  of  its  signature  by  the  oyerseers,  and 
section  2  of  that  Act  provides  that  the  churchwardens  and  overseers 
or  other  person  whose  duty  it  may  be  to  "  make  *'  or  levy  the  rate 
shall  sign  the  declaration  at  the  foot  of  the  form  before  it  is  allowed 
by  the  justices,  otherwise  the  rate  shall  be  of  no  force  or  validity; 
these  latter  words  have  been  held  to  refer  only  to  the  signature  by 
the  parish  officers :  Iteff.  v.  Fordham  (1) ;  and  it  is  their  signatoie 
therefore  which  makes  it  a  valid  rate,  though  allowance  by  twa 
justices  and  also  publication  are  necessary  before  it  can  be  enforced. 
The  same  use  of  the  word  "make "  is  to  be  found  in  the  form  of 
mandamus  to  tlie  parish  officers  given  in  Meff.  v.  Qadsby*  (2)  The 
43  Eliz.  c,  2.  requires  the  consent  of  the  justices  to  the  **  raising" 
of  a  rate,  which  is  a  word  that  implies  the  actual  collection  of  the 
money,  but  this  does  not  affect  the  meaning  of  the  expre^on  ''to 
make  a  rate.** 

[BoviLL,  C.J.  No  doubt  the  term  making  a  rate  has  been 
popularly  used  for  its  preparation  and  signature  by  the  parish 
officers ;  it  is  so  used  in  the  Highway  Act,  5  &  6  Wm.  4,  c.  50,  and 
in  many  law  books ;  but  it  may  also  have  a  stricter  legal  meaning, 
and  if  so,  the  question  will  be  in  which  sense  is  it  rued  in  the  Be- 
presentation  of  the  People  Act,  1867  7] 

Language  must  be  interpreted  in  its  ordinary  sense  in  an  Act 
which  is  intended  to  direct  the  actions  of  persons  of  little  ednca- 
tion  in  legal  knowledge.  In  Reg.  v.  81.  Mary  Kalendar  (3)  it  was 
decided  that  when  payment  of  rates  for  a  whole  year  is  material,  it 
is  no  excuse  for  the  nonpayment  of  the  last  rate,  that  such  nte, 
though  made  during  the  year,  was  not  published  till  after  its  ex- 
piration; in  that  case  the  allowance  was  within  the  year,  but 
allowance  and  publication  stand  on  the  same  footing.    The  alloi^* 

(1)  11  Ad.  &  E.  73.  (2)  1  Nov.  &  P.  572. 

(3)  9  Ad.  &  £.  626. 
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ance  l^  the  justices  is  in  fact  a  merely  ministerial  act  which  they        1M8 


cannot  refuse  to  do.  This  was  decided  in  Bex  y.  Justices  of  Dor- 
Chester  (1),  and  though  this  decision  is  said  in  Bey,  y.  Lord  Tar^  3^ 
lorouffh  (2)  to  have  created  at  first  some  surprise,  it  was  expressly 
confirmed  in  Bey.  y.  Lord  Godolphin.  (3)  Eyen,  theref<Mre,  if  a  rate 
is  not  complete  till  it  is  allowed  by  the  justices,  the  allowance  will 
relate  back  to  the  time  when  the  rate  was  made  by  the  parish 
officers,  which  will  be  the  date  of  the  making  of  the  rate ;  this  yiew, 
at  all  eyentSy  will  remoye  the  difficulty  arising  from  the  statute  of 
Elizabeth. 

[BoYiiiLy  C.J.    Such  a  relation  back  might  seriously  affect  the 
rights  of  parties.] 

Still  greater  difficulties  will  arise  if  the  date  when  the  rate  is 
allowed  is  to  be  considered  as  the  date  of  the  making  of  the  rate, 
for  if  it  were  not  allowed  till  some  months  after  it  was  made  out  and 
signed  by  the  parish  officers,  it  would  be  retrospectiye,  and  therefore 
yoid.  So,  too,  in  this  yiew  a  yoter  who  is  omitted  from  a  rate  wUcb 
was  prepared  before  and  allowed  after  the  commencement  of  the 
qualifying  year,  will  lose  his  yote  through  an  omission  which  took 
place  out  of  the  qualifying  period.  Moreoyer,  rates  could  not  be 
recoyered  from  persons  who  had  come  into  occupation  between  the 
signing  and  allowance  of  the  rate,  for  they  would  not  haye  come 
into  occupation  in  the  place  of  persons  who  had  been  assessed  to 
the  rate  as  requii-ed  by  17  Geo.  2,  c.  38,  s.  12.  The  relation  back 
of  the  allowance  by  the  justices  to  the  date  of  the  making  of  the 
rate  would  be  in  strict  accordance  with  the  ordinary  law  of  ratifi- 
cation. There  are  two  Irish  cases  which  support  this  yiew ;  in  both, 
the  making  of  the  rate  was  assumed  to  be  the  time  when  it  was* 
struck,  which  appears  to  correspond  to  the  signing  of  the  parish 
officers :  Affnew  y.  Beilly  (4),  and  Muldowney  y.  Malcohnson.  (5) 
The  date  at  the  head  of  the  rate  in  the  form  giyen  in  the  schedule 
to  6  &  7  Wm.  4^  c.  96, 18  the  only  date  necessarily  appearing  on 
the  face  of  the  rate ;  no  form  is  giyen  for  the  aUowanoe  by  the 
justices,  and  there  is  no  need  that  it  should  be  dated.  Ko  doubt 
if  this  date  be  incorrect  it  may  be  shewn  to  be  so,  but  it  must  be 

(1)  1  Sir.  893.  (4)  2  Ir.  C.  L.  Bep.  500. 

(2)  12  Ad.  &  E.  416.  (5)  15  Ir.  C.  L.  Rep.  375. 

(3)  13  L.  J.  (M.C.)  57 ;  1  D.  &  L.  830. 
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1868        intended  by  the  Act  to  be  prima  facie  evidence  of  the  date  of  the 

jojoB      rate.    The  object  in  requiring  voters  to  be  rated  was  to  afford 

B^B.       additional  evidence  of  their  occupation ;  this  was  said  by  Tindal,  C  J^ 

in  Wriffht  v.  Town  OUrk  of  Stockport  (1),  and  appears  still  more 

clearly  in  the  words  in  s.  6  of  30  &  31  Vict.  c.  102,  "  has  duriDg 

such  occupation  been  rated.*'     But  the  occupation  is  determined 

^  only  with  reference  to  the  time  when  the  rate  is  signed  by  tbe 

parish  officers ;  if  any  one  comes  into  occupation  after  it  has  bea 

so  signed,  his  name  cannot  be  inserted  by  the  justices  when  tliej 

allow  it 

[BoYiix,  G  J.  Could  not  the  parish  officers  alter  the  rate  till  it 
has  been  allowed  ?] 

There  does  not  appear  to  be  any  decision  on  the  subject,  but  the 
signing  of  the  parish  officers  is  in  the  nature  of  a  judicial  act 
ivhich  under  6  &  7  Wm.  4,  a  96,  is  necessary  to  render  it  valid;  it 
is  not  merely  a  ministerial  act,  and  when  the  rate  has  been  so 
authenticated  it  surely  cannot  be  altered.  Lorani  y.  SeaMing(i\ 
is  a  strong  authority  in  the  respondent's  favour.  There  it  va^ 
held  that  a  rate  was  made  at  the  time  when  it  was  voted  at  a 
meeting  of  the  vestry  that  it  should  be  made. 

[BoviLL,  Cjr.  That  turned  on  the  words  of  a  local  statute,  and 
it  only  shews  that  there  is  a  recogm'zed  distinction  between  tbe  rm 
of  the  terms  "  making  "  and  "  allowing  "  a  rate.] 

The  appellant  will  rely  on  BusheU  v.  LuckeU  (3),  but  that  odj 
decides  that  a  rate  before  it  is  allowed  and  published  is  not  the 
rate  for  the  time  being  within  the  meaning  of  2  Wm.  4,  c.  45,8.30; 
that  would  make  the  publication  the  date  of  the  making  tbe  rate 
if  the  appellant  is  right,  which  the  case  of  Reg.  v.  St.  Itwy  | 
Kalendar  (4)  shews  it  is  not.  That  decision  is  quite  consistent  vith 
the  view  that  when  the  rate  is  allowed  the  allowance  relates  bad^ 
to  the  date  of  the  making ;  and,  moreover,  it  is  a  decision  oas.o 
of  2  Wm.  4,  c.  45,  which  uses  the  expression  **  the  rate  for  the  time 
being,"  not  on  the  words  "  rate  made,"  and  has  relation  only  to 
rates  which  are  payable,  since  the  claimant  must  tender  the  amoiiBt 
payable  in  respect  of  the  rate,  and  no  rate  is  payable  till  it  ^ 

(1)  5  M.  &  G.  33. 51.  (3)  2  C.  R  111 ;  16  L  J.  (CP)^' 

(2)  13  Q.  B.  706 ;  19  L.  J.  (M.C.)  5 ;    (4)  9  Ad.  &  K  626. 
and  on  appeal,  3  H.  L,  C.  418. 
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allowed.  The  27th  section,  like  the  6th  section  of  the  Act  of  1867,  1868 
may  well  use  the  word  rate  in  a  different  sense  when  it  speaks  of  jqkeb 
all  rates  "made.''  ^^ 

DoiffdestveUy  Q.C,  in  reply.    There  is  no  reason  why  the  allow- 
ance by  the  justices  should  relate  btfck.     The  law  of  ratification 
only  applies  when  the  original  act  has  been  done  in  the  name  of 
the  person  who  subsequently  ratifies  it.      The  allowance  is  a  sub- 
stantial part  of  the  making  of  the  rate^  for  a  mandamus  may  be 
obtained  to  oblige  justices  to  allow  a  rate.    The  inteiition  of  the 
statute  of  Elizabeth  was  that,  when  money  was  to  be  raised,  the 
persons  for  the  time  being  occupying  in  the  parish  should  be 
ratedy  whereas  the  respondent's  construction  would  render  those 
who  had  occupied  when  the  rate-lxybk  was  signed  (which  might  be 
months  earlier)  liable.    The  17  Geo.  2,  c.  3,  requires  the  rate  to 
be  published  on  the  next  Sunday  after  allowance,  and  if  not  pub- 
lished then  it  is  invalid :  Sibbald  v.  Roderick,  (1)    This  was  certainly 
in  order  that  persons  might  be  informed  as  soon  as  ever  they  are 
rated  ;  but  if  the  rate  is  made  when  it  is  signed  by  the  overseers,  a 
person  may  have  been  rated  for  months,  and  not  know  it.    There 
will,  of  course,  occur  at  times  some  changes  of  occupation  between 
the  making  and  allowing  of  the  rate,  and  the  persons  who  leave 
before  the  rate  is  allowed  cannot  be  liable  to  it.    The  hardship  on 
a  voter  might  be  very  great  if  the  allowance  is  to  relate  back. 
Thus,  if  a  rate  were  made  by  the  overseers  in  June,  and  not  allowed 
till  August,  after  the  qualifying  year,  any  voter  who  was  omitted 
could  not  claim  to  be  put  on  it,  for  the  preceding  rate  would  be  the 
rate  for  the  time  being  till  the  new  rate  had  been  made,  allowed, 
and  published :  BusheU  v.  Luchett.  (2)    Nor  would  he  indeed  know 
of  his  omission  from  the  rate  till  after  the  qualifying  year.     Yet 
the  absence  of  his  uame  from  it,  if  the  respondent's  view  be  connect, 
would  deprive  him  of  his  vote.    The  wording  of  6  &  7  Wm.  4,  c.  96, 
affords  no  clue  to  the  meaning  of  the  late  Act,  for  statutes  must 
be  construed  with  reference  to  their  subject  matter,  and  that  Act 
had  reference  only  to  the  mode  of  preparing  a  rate,  and  had  no 
reference  to  the  circumstances  under  which  it  should  be  enfbirceable. 
The  word  "  make "  would  be  naturally  used  in  such  an  Act,  in  a 
popular  sense,  for  the  making  out  of  the  rate  ready  to  be  rendered 
(1)  11  Ad.  &  E.  38.  (3)       2  C.  B.  1 11 ;  16  L.  J.  (C.P.)  89. 
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1868  valid  by  the  act  of  the  ju8tice&  Moreover,  the  form  in  the  schedule 
j(CT^  to  the  Act  is  only  directory,  and  it  is  not  stated  what  date  is  to 
Btob.  ^  filled  in  in  the  heading,  and  it  may  have  been  intended  to  be 
the  date  when  the  rate  was  allowed.  There  is  zk>  authority  for 
saying  that  overseers  may  not  alter  a  rate  after  they  have  agned 
it ;  there  is  no  reason  why  they  should  not  do  so,  or  even  destroy 
it  and  make  a  new  one  till  it  has  been  allowed  by  the  jostioes.  h 
Fox  V.  Davies  (1),  Maule,  J.,  says  that  a  rate,  which  is  not  made  by 
the  major  part  of  the  parish  officers  and  allowed  by  two  justices, 
and  duly  published  at  the  church  on  the  Sunday  next  after  soeh 
allowance,  is  no  more  than  waste  paper. 

[Keating,  J.  Does  not  that  carry  the  argument  too  fiar,  and 
show  that  publication  is  part  of  the  making  of  the  rate  ?] 

Maule,  J.,  probably  forgot  that  publication  is  not  required  bj 
the  statute  of  Elizabeth,  but  is  only  required  by  a  subsequent 
statute  before  the  rate  can  be  enforced. 

[Bbett,  J.  In  Fox  v.  Davies  (1)  the  voter  had  been  rated,  kt 
had  not  paid  the  rate,  and  that  case  therefore  only  decides  that  tbe 
rate  was  not  payable. 

BoviLL,  CJ.  There  aie  difficulties  in  either  ^inteipretatioiL 
May  it  not  be  necessary  that  the  rate  should  be  both  made  azni 
allowed  within  the  year?] 

In  places  where  there  is  only  one  rate  a  year,  if  the  Slat  ol 
July  falls  between  the  making  and  allowance  of  the  rate,  Toteis 
need  never  be  rated  at  all  or  pay  rates,  and  yet  will  be  entitled 
to  vote. 

[BOYILL,  C.  J.  We  must  assume,  in  construing  the  Act,  that  tbe 
overseers  will  do  their  duty,  and  rate  all  the  peiaons  who  onglit  to 
berated.] 

The  Act  specially  recognizes  that  persons  may  have  to  claim  to 
be  put  on  the  rate.  In  the  case  of  Beg.  v.  8t.  Mary  Kalendar  (2)) 
the  only  point  decided  was  that  a  person  occupying  for  a  year,  tf^ 
rated  within  the  year,  acquired  a  settlement;  there  is  not  a  woid 
in  the  judgment  adopting  the  argument  that  a  person  most  be 
rated  to  a  rate  not  published  till  after  the  expiration  of  the  year. 

BoYiLL,  C.J.     In  this  case,  which  has  been  folly  and  sUj 
(1)  6  C.  B.  11, 17 ;  18  L.  J.  (C.P.)  48.  (2)  9  Ad.  &  K  626. 


VOIi.  IV.]  EASTEB  TEBM,  XXXTT  VICT.  475 

argued,  I  am  of  opinion  that  the  decision  of  the  revising  barrister       1868 
should  be  affirmed.     There  is  no  doubt  that  in  many  Acts  of      Jonss 
Parliament,  as  well  as  in  the  language  used  by  the  judges  in       jg^ 
seyeral  cases,  the  making  of  a  rate  has  been  treated  as  a  different 
thing  from  its  allowance ;  but  whateyer  be  the  true  meaning  of 
the  word  making  as  applied  to  a  rate  in  the  Acts  relating  to  the 
poor  law,  we  haye  here  to  consider  only  what  is  its  meaning  as  used 
in  the  Eepresentation  of  the  People  Act,  1867.     There  is  great 
difficulty  in  giving  to  it  either  of  the  meanings  Contended  for  by 
the  appellant  and  respondent  respectively,  and  there  is  scarcely 
any  yiew  which  does  not  present  some  difficulty,  if  extreme  cases  be 
taken;   it  is  impossible,  however,  to  deal  with  extreme  cases; 
we  must  rather  presume  that  the  legislature  had  in  view  the  cases 
which   would  usually  arise,  when  all  things  are  properly  done. 
The  conclusion  at  which  we  have  arrived,  is,  that  when  the  legis- 
lature used  the  language  **  has  during  the  time  of  such  occupation 
been  rated  in  respect  of  the  premises  so  occupied  by  him  to  all 
rates  (if  any)  made  for  the  relief  of  the  poor  in  respect  of  such 
premises,"  they  must  have  meant  completely  made  during  the 
year ;  and  that  therefore  the  'signing  by  the  overseers  and  the 
allowance  by  the  justices  must  both  be  during  that  period  in 
order  to  bring  the  rate  within  the  section.    It  is  not  necessary  in 
this  case  to  determine  the  other  question,  whether  the  publicatipn 
of  the  rate  must  also  be  during  the  year ;  the  rate  was  signed  by 
the  overseers  before  the  conmiencement  of  the  year.    The  voter 
was  therefore  not  required  to  be  on  this  rate. 

Byles,  J.  I  think  the  meaning  of  the  Act  must  be  either  that 
the  rate  should  be  begun  by  the  signing  by  the  overse^B,  or  both 
begun  by  such  signing  and  completed  by  the  allowance  by  the 
justices  during  the  quaUfying  year,  and  in  either  case  the  revising 
barrister  was  right 

Keating,  J.,  concurred. 

Bbett,  J.  I  have  had  great  difficulty  in  coming  to  a  conclusion 
on  this  case ;  but  comparing  the  section  under  consideration  with 
the  27th  section  of  the  Keform  Act,  2  Wm.  4,  c.  45, 1  think  it 
must  be  taken  to  mean  that  the  voter  must  have  been  rated  to  all 
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1868  rates  made  during  the  twelve  months  immediately  preoedmg  the 
joHtt  last  day  of  July  in  any  year;  and  the  question  therefore  is,  vkt 
B^^  >  is  the  meaning  of  the  rate  being  made  during  the  year ;  and  I  agree 
with  my  Lord  that  the  only  safe  way  of  construing  this  section  is  to 
hold  that  it  means,  that  the  rate  on  which  the  voter^s  jiame  must 
appear  should  have  been  completely  made  during  the  year;  that 
is,  that  each  st^,  both  the  signing  by  the  oTorseers  and  tiie  bJHo^k- 
ance  by  the  justices,  should  have  been  taken  during  that  period. 

Decision,  affirmsd. 
Attorneys  for  appellant :  Bower  &  Cotton. 
Attorneys  for  respondent :  Deane  &  ChM,  for  Chuibb  dt  Son, 
Malmesbury. 


Noo.  20.  AINSWORTH,  Appellakt  ;  CREEKE,  Bkspondknt. 

FarUament^^Borough  Vote — Bating — Time  of  making  a  Bale — Claim  io  '•' 
Bated— Batiflcation—Bepresentation  qf  the  People  Act,  1867  (30  *  31  rm. 
c.  102X  «.  ^—Beform  Act,  2  Wm,  4,  c.  46,  «.  80. 

A  poor-rate  for  a  parish  in  a  borongh,  was  dated  at  its  head  April,  1867,  U: 
it  was  not  in  fact  signed  by  the  parish  offioers  till  Angost^  1867|  in  windi  awinb 
it  was  also  duly  allowed  by  two  justices  and  published.  A.  occupied  a  dii'el%' 
house  in  the  parish  for  the  twelve  mouths  preceding  the  31st  of  July,  18r>6,  Vat 
his  name  was  not  included  in  the  rate  when  it  was  signed,  allowed,  and  publUbed 
A.'s  landlord  bad  for  some  years  paid  the  rates  of  A.  and  of  his  other  temntti^ 
fall,  they  paying  a  higher  rant  in  oonsequenee.  After  the  publication  of  the  i^te, 
and  without  any  communication  with  A.,  his  landlord  requested  the  overseer  tu 
put  the  names  of  his  tenants  on  the  rate,  and  the  overseer  accordingly  inseitei 
A.*8  name  amongst  those  of  the  other  tenants  on  the  rate.  The  landlord  sdI^* 
sequontly  gave  a  cheque  for  the  amount  of  all  his  tenants*  rates.  A.'s  nm^ 
having  been  inserted  in  the  list  of  Totere,  was  objeotsd  to,  and  he  appeared  heh.-e 
the  revising  barrister  to  support  his  vote : — 

Held,  that  the  rate  was  **  made  "  during  the  twelve  months  preceding  the  31ii 
of  July,  1868,  within  the  meaning  of  80  &  31  Viot.  c.  102,  e.  8  ;  and  wai  thtf:* 
fore  a  rate  to  whidi  A.  ought  to  have  been  rated. 

Ileld,  also,  that  his  landlord  had  not  any  implied  authority  from  A.  to  ou^'- 
a  claim  to  have  his  name  inserted  on  the  rate ;  and  that,  if  there  could  be  a  ratifi- 
cation, A.'s  conduct  in  appearing  before  the  revising  barrister  tvas  too  bte  to  bea 
ratiBcation  ;  and  that  therefore  A.  had  not  claimed  to  be  rated  within  2  Wib.^ 
c.  45,  8.  30 ;  and  that  he  was  not  entitled  to  have  his  name  retained  on  the  M  ^"' 
voters. 

Appeal  from  the  Revising  Barrister  for  the  borongh  of  Burnler. 
Harry  Creeke  duly  objected  to  the  name  of  Thomas  Ainswo^^'^ 
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being  retained  on  the  list  of  voters  for  the  township  of  Habergh4m 
Saves. 

The  qualification  of  Ainsworth  was  proved  in  every  respect^  except 
as  regarded  rating  and  payment  of  rates.  (1)  With  respect  to 
those  two  points,  the  facts  as  established  by  the  evidence  were  as 
f ollowa ; — 

A  rate  for  the  relief  of  the  poor  in  the  township  of  Habergham 
Eavee^  was  signed  and  allowed  by  two  justices  on  the  16th  of 
August,  1867,  and  was  duly  published  on  the  following  Sunday, 
the  18th  of  August. 

At  the  head  of  this  rate  in  the  rate-book  were  the  following 
words  : — ^^  An  assessment  for  the  relief  of  the  poor  of  the  town- 
ship of  Habergham  Eaves,  in  the  county  of  Lancaster,  and  for 
other  purposes  chargeable  thereon  according  to  law,  made  this  18th 
day  of  April,  in  the  year  of  our  Lord,  1867,  after  the  rate  of 
Is.  8d.  in  the  pound."    The  heading  at  the  top  of  each  page  of 
the  rate  book  was  in  these  words  and  figures: — '' Township  of 
Habergham  Eaves.    Poor-rate  made  the         day  of 
186     •"      At  the  end  of  the  names  in  the  rate  book  was  this 
declaration  by  the  overseers: — "We,  the  imdersigned,  do  hereby 
declare,  that  one  of  us,  or  some  person  in  our  behalf,  has  examined 
and  compared  the  several  particulars  in  the  respective  columns  of 
the  within  rate  with  the  valuation  list  made  under  the  authority  of 
the  Union  Assessment  Committee  Act  of  1862,  in  force  in  this 
to^vnship,  and  the  several  hereditaments  are,  to  the  best  of  our 
belief,  rated  according  to  the  value  appearing  in  such  valuation 
hst.    We  do  also  declare,  that  the  within  rate  amounts  in  the 
whole  to  the  sum  of  4835t  15s.  lOd." 

This  declaration  was  not  dated,  but  it  was  signed  by  the  over- 
seers within  a  week  before  the  signature  and  allowance  of  the  rate 
by  the  justices. 

The  rate  book  containing  this  rate  was  put  in  evidence  for  the 
purpose  of  proving  that  Ainsworth  was  duly  rated  in  respect  of 
premises  occupied  by  him  in  Low  Water  Street,  in  the  said  town- 

(1)  It  inras  not  stated  in  the  case  of  a  "dwelling  house,"  and  that  the 

what  the    qualification  was ;    but  it  qualification  was  under  30  &  31  Vict, 

^ould  appear  from  the  rest  of  the  case  c.  102,  s.  3,  which,  as  to  the  rating  re- 

that  it  was  in  respect  of  the  ooeupation  quired,  see  ante  p.  468,  n.  , 


V. 
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1868        ship,  during  the  twelve  months  immediatdy  pieoeding  the  Ust 
Aihbwokih"  ^^y  ^^  J^y*  1868 ;  and  in  respect  of  which  premiseSy  so  far  as 
rating  and  payment  of  rates  were  concerned,  his  qualification  iras 
in  dispute.     In  the  rate  book  the  name  of  Thomas  Ainswoidi 
appeared  in  the  column  headed  ^*  Arrears/'  and  the  name  of  Job 
Holmes  in  the  column  headed  "Name  of  Occupier;**  the  latter 
name  had  been  stnick  through  with  a  pen,  but  was  still  l^ble. 
The  rate  book  thus  disclosing  an  ambiguity  on  the  face  of  it, 
the  reyising  barrister  instituted  an  inquiry  into  the  circumstance 
under  which  the  name  of  John  Holmes  had  been  struck  throagh, 
and  the  name  of  Thomas  Ainsworth  inserted.     In  the  coxasd  of 
that  inquiry  the  following  &cts  were  established  by  the  evidence:— 
Ainsworth  was  a  tenant  of  John  Bugdale  A  BrotlierB,  a  firm 
carrying  on  business  in  the  borough  of  Burnley,  and  had  occopio! 
as  such  tenant  for  more  than  twelve  months  previous  to  the  3Ist 
of  July,  1868,  the  premises  No.  14,  Low  Water  Street*  vhicli 
appeared  in  the  rate  book  on  the  same  line  with  his  name  and 
the  name  of  John  Holmes.    Sometime  after  the  18th  of  Ango^ 
1867,  the  day  on  which  the  rate  was  published^  Hr.  Shair,  a 
partner  in  the  firm  of  John  Bugdale  &  Brothers,  without  mention- 
ing the  name  of  Ainsworth,  and  without  in  any  way  oommnnicat- 
ing  with  him,  or  with  any  other  of  the  tenants  of  the  firm,  oo 
the  subject,  requested  the  assistant  overseer  for  the  township  of 
Habergfaam  Eaves,  in  general  terms,  to  insert  the  names  of  tbe 
tenants  of  John  Dugdale  &  Brothers  in  the  rate  book  containing 
the  rate  of  the  16th  of  August,  1867.    The  assistant  overseer 
anticipating  some  difficulty  in  ascertaining  the  names  of  the  said 
tenants,  acted  upon  a  suggestion  made  by  Mr.  Shaw,  and  sent  the 
rate  book  above  mentioned  to  the  office  of  John  Dugdale  &' 
Brothers.    The  names  of  Ainsworth,  and  other  tenants  of  Messis. 
Dugdale  were  inserted  in  pencil  in  the  rate  book  whilst  it  &vs 
remained  in  the  office  of  the  firm  by  one  of  their  clerks,  and  when 
that  had  been  done  the  rate  book  was  returned  to  the  aeastsnt 
overseer.    The  name  of  Ainsworth  and  the  names  of  the  other 
tenants,  which  had  been  written  in,  as  above  stated,  in  pencil,  were 
then  written  in  ink  at  the  assistant  overseer's  office  by  his  derb; 
and  the  names  of  John  Holmes  and  others,  which  stood  in  ^^ 
occupier's  column  in  the  rate  book  when  the  rate  was  fiign^/ 
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allowed,  and  published^  were  struck  through  with  a  pen  as  stated       1868 
above. 

On  the  10th  of  December,  1867,  the  rate  due  in  respect  of  the 
premises  occupied  by  Ainsworth,  and  also  the  rates  due  in  respect 
of  the  other  tenants  of  John  Dugdale  &  Brothers,  were  demanded 
by  the  overseer,  and  paid  by  Mr.  Shaw,  by  a  cheque  in  the  name 
of  the  firm  for  the  sum  of  S50L ;  in  return  for  the  above  cheque, 
receipts  were  handed  over  to  the  firm  made  out  in  the  name  of 
each  tenant  separately,  and  amongst  them  one  in  the  name  of 
Thomas  Ainsworth.  Messrs.  Dugdale  had  paid  their  tenants'. rates 
m  a  similar  manner  in  full  and  without  any  composition  for  neturly 
forty  years  past;  and  there  was  a  clear  understanding  between  the 
tenants^  when  they  entered  into  occupation,  and  the  firm,  that  the 
rates  were  included  in  the  rent,  and  tlie  tenants  had  to  pay  an 
additional  rent  in  consideration  of  the  firm  undertaking  to  pay  the 
rates.  The  overseer,  thus  looking  to  the  Messrs.  Dugdale  for  pay- 
ment^ had  been  indifferent  as  to  what  names  appeared  in  the  rate 
book  as  occupiers  of  the  several  premises  belonging  to  the  firm. 

Upon  this  state  of  facts  it  was  contended  on  behalf  of  the  objec- 
tor, first:  that  the  rate  signed  and  allowed  by  the  justices  on 
the  16th  of  August,  and  published  on  Sunday,  the  18th  of  August, 

1867,  was ''  made  "  when  it  was  signed,  allowed,  and  published,  and 
not  before,  and  that  consequently  it  was  a  rate  '^made''  during 
the  twelve  months  immediately  preceding  the  31st  day  of  July, 

1868,  and  that  it  was  necessaiy  that  the  name  of  Ainsworth  should 
have  been  inserted  in  it  before  it  was  signed,  allowed,  and  pub- 
lished, as  having  been  rated  in  respect  of  the  qualifying  premises, 
No.  14,  Low  Water  Street,  so  occupied  by  him  during  the  twelve 
months  immediately  preceding  the  last  day  of  July  in  the  year 
1868,  in  order  to  entitle  him  (in  the  absence  of  any  8u£Scient  claim 
and  payment  or  tender  of  rates  due)  to  have  his  name  inserted  in 
the  list  of  voters.  Secondly :  that  the  request  of  Mr.  Shaw  to  the 
assistant'  overseer  to  insert  the  names  of  his  tenants  in  the  rate- 
book, made  as  it  was  in  general  ternas,  and  without  any  communica- 
tion with  Ainsworth,  was  not  a  8u£Scient  claim  to  be  rated  on 
behalf  of  Ainsworth  within  the  meaning  of  2  Wm.  4,  c.  45,  &  30.  (1) 

(1)  By  2  Wm.  4,  c.  45,  b.  30,  the  to  be  rated ;  and  upon  suoh  occapier 
occupiers  of  any  houae,  &c.,  may  claim     so  ^laimiDg,  and  actually  paying  and 
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1868       Thirdly :   that  even  if  it  "were  a  sufficient  daim  to  be  rated  a& 
AmsyroBfm  behalf  of  Ainsworth  within  the  meaning  of  that  section;  neTei- 
^^*         thelesB,  the  subsequent  payment  of  the  lates  on  the  10th  of  De> 
oember,  1867,  in  a  gross  sum  by  Mr.  Shaw,  was  not  an  aetual  pay- 
ment, or  a  sufficient  payment^  within  the  meaning  of  that  8ectios» 
to  render  such  daim  valid. 

It  was,  on  the  other  hand,  contended,  amongst  other  mattei^  (O 
behalf  of  Ainsworth,  that  the  rate  in  question  was  ''znadet,"  within 
80  &  81  Yict.  c  102,  s.  3,  mibs.  8,  on  the  18th  of  Afnl,  1867,and 
not  when  it  was  sighed,  allowed,  and  published  in  the  month  of 
August;  that  three  acts  are  necessary  in  order  to  complete  the 
^making"  of  a  rate:  first,  the  assessment  at  a  rate  of  so  much  is 
tibe  pound ;  secondly,  the  signature  by  the  overseezs,  and  tk 
signature  and  allowance  by  the  justices;  and»  thirdly,  the  pnUio- 
tion  in  due  course  according  to  law;  that  two  only  of  the  Jbm 
three  requisite  acts  ibr  the  making  of  a  nCte  were  done  after  tie 
Slfirt^  of  July,  1867,  within  the  twelve  micnrtfas  immddiately  pe- 
cedmg  the  last  day  of  Jkdy,  1868;  and  that  th^  othnr  mfM^ 
act — ^namely,  the  assessment  at  so  mtioh  in  the  pofdnd*-4)ST«^ 
beiefu  done  before  the  81st  of  July,  1867,  the-  rate  iaa  questkmivis 
ikjfl  ahogeiher  and  entirely  "made"  wHhih  this  tweke  nontk 
afore^d ;  that  the  signature  of  the  overseecs  and  justices  hi  ik 
month  of  August,  1867,  mu^  be  taken  as  raiating  baoklo  tiie 
date  of  the  assessmeirt,  tk.,  ihe  18th  day  of  rApril,  VUffi,  kA 
thikt' consequently  it  ^ras  not  necessary  that  Aihsworth'shouU 
haVe  been  rated  to  the  iiate  in  question  at  all^  or  should  ibarapai^ 
'any  rates  in  respect  of  itl  Bebondiy :  that  'supposing  the  lateic 
question  was  a  rote  to  wliidi  Aihsworth  ought  to  hare  boen.im^ 
theto  the  request  of  Mr.  Shdw  to  the  assistant  <Dv«secr' to  insert 
the  names  of  Messrs.  Ihigdale's  tenants  in  the  rat©  txjok'was^  "tote 
the  circumstances,  a  sufficient  claim  to  be  rated.on  behalf  of  ;^ 
worth,  and  that  no  rates  being  payable  until  they  l>eoai66.. doe  o& 

tendering  the  frtll  amount  Of  the  rates,  so'tondo,'Saoii'  bdeu^icr  sfasH  newrtfce- 

a  sayi  tlBsa.  due  in  '  rsfpedi  of  the  lesa  be  ^aeeiQed  to.haye  Ib^^tedfrfls 

premises,  the  overseera  are.  requir^  tp  the  period  ^t  which  the  rate  shall  ha« 

put  the  name  of  such  occupier  upon  been  made,  in  respect  of  which  hf  sla- 

the  rate  for  the  time  being ;  and  Ih  Cftse  have  claimed.    See  also  14  k  15  ^ki 

such  overseers  shaU  neglect  or  refuse  Cb  14,  s.  1. 
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demand  on  the  10th  of  December,  1867,  no  payment  or  tender        18W 
was   neceesary  till  that  day.    Thirdly :  that  supposing  the  rates    Aiv«iyni»rw 
became  due  on  the  publication  of  the  rate  in  August,  and  not  on     gbkbkb. 
demand,  the  subsequent  payment  of  the  t^iants'  rates  on  the  10th 
of  December  by  Mr.  Shaw  was  a  snfScient  payment  by  Ainsworth 
within  the  meaning  of  2  Wm.  4,  c.  45,  s.  80,  to  render  the  claim 
to  be  rated  a  valid  claim,  and  to  justify  the  overseers  in  putting 
the  name  of  Thomas  Ainsworth  on  the  rate. 

The  names  of  182  other  persons  weie  objected  to  under  similar 
circumstances,  and  the  appeals  were  consolidated. 

The  Hdvi^ng  barrister  decided:  First,  that  the  rate  in  qoestiou 

was  made  when  it  was  signed,  allowed,  and  pubhahed  in  the  moo^th 

of  August^  1887,  and  not  on  the  18di  of  April  in  that  year,  a^  wits 

contended  on  behalf  of  Ainsworth^  that  therefore  it  was  a  rate 

made  doring  the  twelve  nlontha  immediately  preceding  the  31st  of 

July,  1866^  and  that  Ainsworth  ought  to  have  been  rated  to  it|  in 

respect  of  the  premises  occupied  by  him,  before  the  rate  was  signed, 

allowed,  and  pufalisbed,  in  ord^er  te  entitle  him  (in  the  absence  of  a 

sufficJent  claim  to  be  rated  and  an  actual  payment  or  tender  there 

and  then  of  the  rates  due)  to  have  his  name  inserted  in  the  list  of 

voters;     Secondly :  that  the  request  of  Mr.  Shaw  to  the  assistant 

overseer  to  insert  the  names  of  the  tenants  of  John  Dugdale  & 

Brothers  in  the  mte  book  was  not,  under  the  circumstenees»  a 

sufficient  claim  to  be  rated  on  behalf  of  Ainsworth.     Thirdly : 

that  the  rate  became  due  cm  the  publication  thereof,  and  before 

demand  by  the  oversea,  and  that  even  if  the  request  of  Mr.  Shaw  to 

the  overseer,  to  insert  the  names  of  the  tenante  of  John  Dugdale  & 

Brothers,  in  the  rate  book,  amounted  in  law  to  a  sufficient  claim  to 

be  rated,  nevertheless  the  subsequent  payment  of  the  tenants*  rates 

by  Mr.  Shaw,  by  cheque  on  the  10th  of  December^  was  not  under 

all  the  circumstances  a  sufficient  payment  within  the  meaning  of 

2  Wm.  4,  c  45,  s.  30,  to  render  such  claim  to  be  rated  a  valid 

claim.     The  revising  barrister  accordingly  expunged  the  name  of 

Ainsworth  and  q£  the  other  132  persons  from  the  list 

If  the  Court  should  be  of  opinion  that  his  decision  on  the  first 
point  was  wrong,  and  that  the  rate  in  question  was  made  on  the 
18th  of  April,  1867,  and  not  when  it  was  allowed,  signed,  and  pub- 
lished in  the  month  of  August  in  the  same  year,  then  the  register 
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1868  was  to  be  amended  by  restoring  the  name  of  Ainsworth  and  of  the 
AnmwoBTH  132  other  persons.  If  the  Conrt  should  be  of  opinion  that  liis 
Qm^^  decision  on  the  above  point  was  right,  then  the  opinion  of  the 
Conrt  was  fturther  requested, — First :  Whether  under  the  ciicran- 
stances  as  stated  there  was  any  sufficient  claim  on  behalf  of 
Ainsworth  to  be  rated  to  the  rate  of  the  16th  of  Angust,  1867, 
within  the  meaning  of  2  Wm.  4,  c.  45,  s.  30.  Secondly  :  Whether 
the  payment  by  Mr.  Shaw  of  the  tenants'  rates  and  of  the  rates  of 
Ainsworth  amongst  the  number  was  tmder  the  circumstances  stated 
above  a  sufficient  payment  within  the  meaning  of  2  Wm.  4^  a  45, 
s.  80,  to  render  such  claim  to  be  rated  valid. 

Quain,  Q.C.  {Shield  with   him),  for  the  appellant      It  waa 
decided  in  Janea  v.  Bulh  (1)  that  a  rate  must  have  been  both 
signed  by  the  overseers  amd  allowed  by  iha  justicea  ifsthin  the 
qualifying  year  in  order  to  be  a  rata  to  whicha  voter  is  required 
to  be  rated  by  30&  31  Yict.  c.  102»  s.  3s  And  sunilar  reaaoniziginU 
shew  that  the  writing  out  of  the  rate  must  also  have  baen  within 
the  year.    The  declaration  at  tho  foot  of  the  rata  signed  by  tha 
overseers  was  introduced  by  6  &  7  Wool  4,  c  99^  aad  signing  1^ 
declaration  cannot  be  the  making  of  the  rate«    The  dedaiatzon 
does  not  state  that  the  witJsin  is  the  rakcv  but  .that  the  within  rate, 
treating  it  as.  existing,  is  correct. .   It  stands  in  predsely  the  same 
position  as  the  publishing  of  the  rate,  whidn  is  also  made  neces- 
sary by  statute,  and  is  something  wholly  distinct  &om  the  makiag: 
of  the  rate,  as  appears  from,  the  words  of  s«  2,  which  reqaiies  it 
In  Lorant  v.  Seadding  (2)  which  was  decided  te  a  local  Aet» 
59  Geo.  3,  c.  zxxix.,  the  question  was  whether  the  rate  was  sndd 
before  it  was  signed,  and  it  was  held  that  it  was» 

[BovxLL,  C.J.  It  was  held  that  under  the  wording  oC.that  Act, 
the  rate  was  made  when  a  veaolutbn  of  the  vestry,  that  thoie 
should  be  a  rate,  was  passed.] 

The  rate  can  hardly  have  been  made  till  the  rate  book  was  ntade 
out.  There  is  no  reason  why  a  rate  should  not  be  altered  ailer  it 
is  made ;  the  declaration  may,  if  necessary,  be  struck  ont  and  re- 
written, that  will  not  make  it  a  different  rate.    Be»  v.  BamM  (3) 

'  a)  Ante,  p.  468.        (2)  13  Q.  B.  706 ;  19  L,  J.  (M.C.)  5 ;  3  H.  L.  C.  418, 

(8)  2  Doiigl.  465. 
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was  a  criminal  information  for  altering  a  rate  after  it  was  allowed,        1868 
and  it  is  there  rather  implied  that  it  could  be  altered  before  being   aivswobtb 
allowed.    There  mnst  have  been  some  date^  independent  of  the     owoki. 
signature  of  the  parish  officers,  at  which  a  rate  was  made  before 
the  passing  of  6  &  7  Wm.  4,  a  96,  for  they  were  not  bound  to  sign 
the  rate  at  all  before  the  passing  of  that  Act,  though  in  j^actice 
they  may  have  usually  Acme  3o. 

[BoviLL,  C.  J.  What  then  is  the  interpretation  to  be  put  on  the 
words  of  6  &  7  Wm.  4,  c  96,  s.  2,  which  say  that  if  the  rate  be  not 
signed  it  shall  be  null  and  yoid  ?] 

They  shew,  like  the  similar  words  relating  to  publication,  that 
the  rate  exists  distinctly  and  independently  of  the  declaration,  the 
absence  of  which  deprives  it  of  legal  force. 

The  next  point  is,  whether  on  the  facts  the  appellant's  name  was 
properly  put  upon  the  rate*  It  is  clear  that  his  name,  though  in 
the  column  of  arrears,  was  meant  for  a  correction  of  the  name 
originally  appearing  on  the  rate,  and  the  question  is,  whether  it 
was  properly  put  there.  The  request  by  Mr.  Shaw,  and  the  pay- 
ment of  the  rates  by  him  in  the  appeUant^s  name,  amounted  to  a 
daim  on  the  Appellant's  behalf  to  have  his  name  put  on  the 
rate,  for  though  the  appellant's  name  had  been  written  in  before, 
when  the  overseeir  bad  no  authority  to  do  it  for  want  of  a  tender 
of  the  amount  due,  l^e  subsequent  payment  of  the  rates  amounted 
to  a  renewal  of  tiie  daim  undeir  circumstances  whidi  come  within 
the  terms  of  2  Wm.  4^  a  45,  s.  90.  The  agreement  with  his  land- 
lords thfti  liiey  should  pay  the  rates  for  him  was  an  authority  to 
them  to  make  sueh  a  claim. 

[Ekatino,  Ji  A  man  may  ivish  his  rates  to  be  paid,  and  yet 
may  not  wish  to  be  a  voter.] 

In  any  oase  the  appelktnt  ratified  Mr.  Kia'w's  act  by  appearing 
before  the  revising  bairfeter  to  support  his  claim. 

[Byles,  J.  That  would  be  a  ratification  after  the  close  of  the 
qualifying  year.  The  revising  batnster  has  to  decide  whether  the 
voter  WB»  qualified  on  the  Slst  of  July.] . 

The  ratification  will  relate  back  to  the  time  of  the  claim,  which 
was  before  the  81st  of  July. 

[BoviiiL,  C.  J.  The  ratification  of  an  act  must  be  at  a  time  when  the 
^  itself  eould  have  been  done  by  the  person  proposing  to  ratify  it] 
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1868  There  is  no  authority  for  that,  except  Bird  v.  Sratan  {l\  and 

AnrBwoBTH   there  the  rights  of  third  parties  had  intervened. 

Manisty^  Q.C.,  for  the  respondent,  was  directed  by  the  Court  to 
confine  his  arguments  to  the  question  of  ratification.  The  appd-  ' 
lant  was  not  rated  during  any  part  of  the  qualifying  year;  he  | 
might  at  any  time  have  gone  and  objected  to  his  name  appeaiicg  | 
on  the  rate,  and  the  rate  could  not  have  been  enforced  against  hinL  i 
Quain,  Q.C.,  in  reply.  ] 


BoviLL,  C.J.  I  am  of  opinion  that  the  revising  barrister  was 
right  on  both  points.  The  first  question  is,  whether  the  appellant 
had  been  rated  to  all  rates  (if  any)  made  for  the  relief  of  the  pG<? 
in  respect  of  the  premises  occupied  by  him  within  the  qualifying 
year.  This  depends  on  whether  the  rate,  which  was  signed  by  the 
overseers  allowed  by  the  justices  and  publidied  during  the  quaUfy-  | 
ing  year,  was  ^  made  "  during  that  year,  within  the  meaning  of  , 
the  Eepresentation  of  the  People  Act,  1867,  s.  3.  Mr.  Quain  con-  I 
tended  that  it  was  not,  because  the  only  date  which  appeaitJ  \ 
on  the  face  of  it  was  the  date  at  its  head  stating  that  it  was  made  ' 
in  April.  In  a  former  case,  Janes  v.  Bahb  (2),  we  have  dedded  | 
that  a  rate,  in  order  to  come  within  the  provisions  of  that  section,  ' 
must  be  completely  made  within  the  year,  and  the  question  raised  | 
liere  is  whether  it  was  not  partly  made  before  the  declaration  by 
tlie  overseers  was  signed.  It  is  extremely  difficult  to  follow  the 
distinction  made  by  Mr.  Quain,  and  to  say  on  what  day  it  can  bare 
been  made  if  it  was  not  made  on  the  day  when  it  was  signed  hj 
the  parish  officers.  Was  it  made  on  the  day  when  the  overseers 
began  to  put  down  the  names  of  the  persons  to  be  included  in  the 
rate,  or  when  they  had  completed  the  first  sheet,  or  when  they  h*d 
completed  ten  sheets,  or  when  they  thought  they  had  completed 
the  whole  list  ?  Whatever  difficulty  there  may  have  been  before 
the  passing  of  6  &  7  Wm.  4,  c.  96,  which  first  rendered  imperative 
the  signature  of  the  rate  by  the  parish  officers,  I  think  the  question 
as  regards  the  meaning  of  the  expression,  *'  making  a  rate,"  in  the 
Itepresentation  of  the  People  Act,  1867,  is  set  at  rest  by  the  Act 
of  Wm.  4,  which  expressly  enacts  (s.  2)  that  "the  churchwardens 
and  overseers,  or  other  officers  whose  duty  it  may  be  to  make  or 
(1)  4  Ex.  786 ;  19  L.  J.  (Ex.)  154.  (2)  Ante,  ix  468. 
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levy  the  rate,"  or  a  competent  number  of  them  shall,  before  the       1868 
rate  is  allowed  by  the  justices,  sign  the  declaration  at  the  foot  of  AnwwoBra^ 
the  form  given  in  the  schedule,  and  that  otherwise  the  rate  shall     q^^^ 
be  of  no  force  or  validity.  '  And  thdugh,  in  Beff.  v:  InhdbitemU  of 
JBhrdham  (1),  the  Court  held  that  the  form  given  in  the  Act  need 
not  be  followed,  they  appeared  to  consider  that  if  the  declaration 
by  the  pari  A  officers  were  omitted,  fte  rate  would  be  8i  nullity.  *I 
am  of  opinion,  therefore,  that  this  rate  canujot  be  aaid^tO  have  been 
made  within  the  meaning  of  tbe  Eepreseiitatidn  of  the  People  Act, 
1867,  till  it  was  signed  by  the  pbriA  officers. 

Then  it  was  contended  th^ft'the  si^ature  would  relate  back  to 
the  date  at  the  head  of  ^the  htt6.  '  T  agree  that,  when  l^ere  U  only 
one  dat6  ofr  the*fa<ie  of  a  rate;  pitffcftifede  it  Inust  be  taken  thW 
the  rate  wa^  mude  at  that  date,  but  if  sucb  wds  not  really  the  cafle 
it  may  lie  khewn  not  to  have' been  ^ :  if  the  rate  w'as  not 'made  till 
August,  the  mere  fact  of  the  heading  ^tirting  that  it  was  made  ih 
April  would  not  affect  the  question:  Lofdnt  v.  ScadMng  (2)  was 
relied  on  for  the  apjJellaait,  but  that  case  depended  on  the  spedsd 
provisions  of  a  local  Act  and  has  no  bearihg^  on  the  present  ques- 
tion. 

The  next  question  is  whether,  assuming  the  rate  to  have  been 
made  within  the  qualifying  year,  the  appellant  duly  claimed  to  be 
rated,  and  paid  the  rates.  The  appellant's  name  was  not  on  the 
rate  when  it  was  made,  allowed,  and  published,  but  it  is  contended 
that  he  complied  with  the  provisions  of  2  Wm.  4,  c.  45,  s.  30,  and 
that  his  name  therefore  was  properly  put  upon  the  rate.  There  is 
no  doubt  that  one  of  the  partners  in  the  firm,  who  were  the  appel- 
lant's landlords,  did  in  some  sense  make  a  claim  on  his  behalf;  but 
the  question  remains  whether  the  appellant  had  authorized  him  to 
make  such  a  claim  on  his  behalf.  It  is  not  contended  that  he  gave 
him  any  express  authority ;  as  the  landlords  were  to  pay  the  rates 
it  did  not  matter  to  the  tenant  whether  his  name  was  on  the  rate 
book  or  not,  except  for  the  sake  of  the  franchise,  and  no  authority 
to  the  landlords  to  take  the  necessary  steps  for  having  his  name 
inserted  in  the  rate  could  be  implied  from  an  agreement  that  they 
^ere  to  pay  the  rates.  It  is  further  contended  that  the  appellant 
subsequently  ratified  the  claim  which  had  been  made  on  his  behalf. 

(1)  11  Ad.  &  E.  73.       (2)  13  Q.  B.  706 ;  19  L.  J.  (M^O.)  5 ;  3  H.  L.  C.  418. 
Vol,  IV.  2P  2 
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1868  The  act  zelied  on  as  a  latification  howeyer  took  plaoe  afk»  the 
AnmwoBTH  qualifying  year  had  elapsed,  and  X  think  the  law  is  as  was  kid 
down  in  Bird  y.  Braum  (1)»  that  a  zatification  must  be  made  si  a 
time  and  under  ciremnstanees  when  the  latifyiiig  party  mi^ 
himself  haye  eflGBotnally  done]  the  act  which  he  has  xattfied.  It  is 
not  necessary  therefore  to  decide  whether  there  could  have  been  a 
ratification  at  any  time  after  the  name  had  been  insetted.  I  an 
clearly  of  opinion  that  in  the  present  case  there  was  no  latificatifia 
of  the  claim  at  a  time  when  the  claim  conld  haye  been  made  hj 
the  appellant  himself,  and  the  decision  of  the  revising  faarzister 
mnst  therefore  be  affirmed  with  costs. 

Bylsb,  J*  I  am  of  the  same  opinion.  I  agree  with  nay  Loid 
that  this  rate  was  yoid  till  signed  by  the  oyerseers.  Whether 
in  any  case  such  signature  might  relate  back  to  a  former  date^  we 
need  not  determine,  but  there  is  no  reason  to  say  that  it  did  ai> 
here.  With  all  that  has  been  said  by  my  Lord  on  the  sobject  ci 
ratification  I  entirely  agree ;  and  I  may  further  say  that  the  duty 
of  the  revising  banister  is  ezpr^y  limited  by  6  Vict,  c  18,s.40, 
to  retaining  persons  in  the  list  who  are  proved  to  have  been  ^ititled 
to  be  inserted  on  the  31st  of  July  preceding. 

EsATiKa,  J.    I  am  entirely  of  the  same  opinion  on  both  points. 
I  think  this  rate  cannot  be  considered  to  have  been  *'  made/'  within 
the  Bepresentation  of  the  People  Act,  1867,  before  the  day  when 
it  was  first  authenticated  by  the  ngnature  of  the  overseers.    Mr 
own  opinion  is,  that  the  intention  of  the  legislature  was  that  the 
dating  and  signature  of  the  rate  by  the  overseers  should  be  eon- 
temporaneous,  but  it  is  not  necessary  to  decide  that  here.    IUadj 
inconveniences  have  been  suggested  as  likely  to  arise  from  the  date 
of  the  rate  being  earlier  than  the  day  on  which  it  is  rendered  valid 
by  the  signature  of  the  overseers,  and  it  is  very  probable  that  finoni 
our  decision  in  this  case  the  parish  officers  will  for  the  future  be 
carefol  that  the  dating  and  signature  of  rates  should  be  as  nearly 
contemporaneous  as  possible,  and  that  the  allowance  and  publica- 
tion of  them  should  follow  as  soon  as  may  be.    I  quite  share  in  the 
difficulty  that  is  felt,  by  my  Lord  in  adopting  any  other  date,  for  if 

a)  4  Ex.  786  J 19  L.  J.  (Ex.)  164. 
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the  date  were  the  time  at  which  the  name  of  the  particular  person       1868 
was  entered,  it  wotdd  follow  that  difiTerent  persons  would  be  rated   adwwobth 
at  different  times,  and  great  confusion  would  arise. 

I  also  entirely  agree  with  my  Lord  on  the  second  part  of  the  case. 
The  legislature  has  provided  as  clearly  as  possible  that  the  claim 
to  be  made  under  the  30th  section  of  the  Reform  Act  (2  Wm.  4, 
c.  45)  should  be  by  the  will  in  some  way  of  the  party  making  it. 
It  is  not  necessary  now  to  decide  whether  any  ratification  could 
render  yalid  a  claim  after  the  name  of  the  person  had  been  once 
inserted.  I  am  clearly  of  opinion  that  a  ratification  after  the 
quaHfyiDg  year  would  not  be  sufficient.  It  would  have  been  easy 
for  the  appellant  to  have  claimed  if  he  had  really  wished  to  have 
acquired  the  franchise ;  but  he  has  not  adopted  the  method  pointed 
out  by  the  legislature,  and  is  therefore  not  entitled  to  have  his 
name  on  the  list  of  voters. 

Bkett,  J.    I  am  also  of  opinion  that  the  revising  barrister  was 

right  on  both  points.    It  is  clear  to  me  that,  within  the  meaning  of 

the  Representation  of  the  People  Act,  1867,  and  our  decision  in 

Jones  V.  Bubb  (1),  this  rate  was  made  during  the  qualifying  year, 

and  that  being  so,  I  am  also  of  opinion  there  was  no  claim  made 

by  the  appellant,  or  ratification  by  him  of  the  claim  made  on  his 

behaK  by  his  landlord.    It  may  be  that  no  ratification  would  be 

sufficient,  but  it  is  clear  that  no  ratification  after  the  31st  of  July 

would  be  so,  and  that  this  case  comes  within  the  rule  that  a  person 

cannot  effectually  ratify  an  act  at  a  timc^  when  he  could  not  do 

the  act  himself. 

Decimn  affmaed. 

Attorneys  for  appellant :  Johnson  &  WeaiheralU. 

Attorney  for  respondent :  F.  J,  Jeyes,for  J.  Southern^  Burnley. 

(1)  Ante,  p.  468. 
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MEDWIN,  Appbllaot;  STREETEE,  Respohukkt, 
J<^^^'      ParliarMfU'-Btnvugh  Vote—Eepreseniation^  <f  the  People  Act,  1867  (30  i:  31 
Vict.  c.  102),  8.  8— Ctom  to  he  rated,  under  2  Wm.  4,  c.  45,  «.  30,  and  14  d 
15  Vict.  c.  14,  ».  1. 
A.  had  occupied  a  dwelling  hoiue  in  a  borougb  for  the  requisite  twelre  months, 
but  had  not  been  rated ;  he  had  before  the  20th  of  July,  1868,  paid  all  pocr-nte 
which  had  become  payable  for  the  house  previously  to  the  6th  of  January.  A 
rate  was  made  on  the  15th  of  Januaiy,  1868,  in  which  A.  was  not  rated ;  and  ^ 
the  24th  of  August  he  claimed  to  be  rated  "  to  all  rates  made  nnce  the  31^  of 
July,  1867'':— 

Held,  tliat,  inasmuch  as  the  qualiGcation  under  s.  3  of  the  HepresentaticD  d 
the  People  Act,  1867,  must  be  complete  by  the  31st  of  July  of  the  qualifrir: 
year,  the  claim  was  too  late. 

Affnew  V.  Beillt/  (2  Ir.  C.  L.  Rep.  660),  and  Mtddowney  v.  Malcclmmm  (15  Ir. 
G.  L.  Rep.  875),  discussed. 

Appeal  from  the  Revising  Barrister  for  the  borough  of  HorBham. 

Henry  Russell  Streeter  claimed  to  have  his  name  inserted  in 
the  list  of  persons  entitled  to  vote  in  respect  of  the  occupation  of 
a  house  No.  9  Park  Terrace  West,  in  the  parish  of  Horsham* 

Streeter  had  never  been  rated  in  respect  of  the  house;  bntte 
paid,  prior  to  the  20th  of  July,  all  the  rates  due  in  respect  thereof 
up  to  the  5th  of  January,  1868.  On  the  24th  of  August,  1S68. 
Streeter  served  on  the  overseers  a  claim  to  be  rated,  as  follows:— 

**  To  the  overseers  of  the  parish  of  Horsham. 

"  I  hereby  give  you  notice  that  I  claim  to  be  rated  to  all  rates 
made  by  you  for  the  relief  of  the  poor  since  the  31st  of  July,  186^ 
in  respect  of  a  house  situate  in  Park  Terrace  West,  and  numbered 
9,  in  the  parish  of  Horsham,  in  my  occupation ;  and  I  hereby 
tender  payment  of  the  full  amount  of  all  rates  made  previously  to 
the  5th  of  January  last  and  now  due  (if  any).  Dated  this  24th  of 
August,  1868." 

At  the  time  of  the  service  on  the  overseers  of  this  notice  there 
was  only  one  poor-rate  in  force  within  the  borough,  which  we? 
made  on  the  15th  of  January,  1868, 

It  was  contended,  on  behalf  of  the  objector,  that  the  claim  to 
be  rated  served  by  Streeter  upon  the  overseers  on  the  24th  of 
August,  1868,  was  invalid  and  insufficient ;  that  the  claimant  was 
bound  to  prove  that  he  was  entitled  to  vote  on  the  3lst  of  July* 
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1868 ;  and  that  a  claim  to  be  rated,  dated  and  served  subsequently        1869 
to  the  31st  of  July,  was  too  late,  and  invalid,  and  did  not  entitle     Medw^ 
the  claimant  to  have  his  name  inserted  in  the  list  STBrena. 

The  revising  barrister  thought  the  claim  to  be  rated  was  too 
late,  and  invalid.  But,  the  Court  of  Common  Pleas  in  Ireland 
having  decided  in  two  cases,  of  Agnew  v.  ReUly  (1)  and  MMowney 
V.  Maleolmson  (2),  under  provisions  contained  in  the  Irish  Begistra- 
tion  Act  (13  &  14  Vict,  c,  69),  s.  110,  that  a  claim  to  be  rated,  dated 
and  served  in  August,  was  sufficient  and  valid,  and  related  back  to 
the  previous  20th  of  July,  and  also  had  relation  to  the  time  when 
the  rate  was  made,  he  held  the  claim  of  Streeter  to  be  vaUd ;  and, 
Streeter  having  in  other  respects  proved  his  title  to  vote,  the 
barrister  inserted  Streeter's  name  in  the  list. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
claim  to  be  rated,  dated  and  served  by  the  claimant  on  the  over- 
seers on  the  24th  of  August^  1868,  was  valid  and  sufficient  to 
entitle  him  to  have  his  name  inserted  in  the  list  of  voters. 

Nov.  20,  24.  Keane,  Q.G.  (Lumlejf  Smith  with  him),  for  the 
appellant.  The  claim  to  be  rated,  imder  2  Wm.  4,  c.  45,  s.  30, 
apphes  to  the  rate  for  the  time  being, — ^the  then-existing  rate: 
BmheU  v.  Luckett  (3) :  that  in  the  present  case  would  be  the  rate 
which  was  made  on  the  15th  of  January,  1868.  The  claim,  how- 
ever, was  not  made  until  after  the  expiration  of  the  qualifying 
period,  viz.  the  year  ending  on  the  Slst  of  July.  Keliance  will  be 
placed  upon  the  two  Irish  cases,  of  Agnew  v.  BeSly  (1),  and  MvJr 
doumey  v.  Maleolmson  (2),  to  shew  that  the  claim  has  relation  back, 
by  force  of  the  statute,  to  the  time  of  the  making  of  the  rate. 
MiUdowney  v.  Maleolmson  (2)  was  a  mere  confirmation  of  Agnew  v. 
BeiUy  (1) ;  and  that  proceeded  upon  the  construction  of  the  54th  and 
110th  sections  of  the  Irish  Act,  13  &  14  Yict  c.  69,  the  language 
of  which  differs  substantially  from  that  of  the  30th  section  of  the 
English  Eeform  Act,  2  Wm.  4,  c.  45.  The  enactment  in  13  &  14 
Vict  c.  69,  8. 110,  is:  ''and,  upon  such  occupier  so  claiming,  and 
actually  paying  or  tendering  the  full  amount  of  the  rate  or  rates  (if 
any)  then  due  in  respect  of  such  premises,  the  guardians  of  the  union 

(1)  2  It.  C.  L.  Bep.  560.  (2)  16  Ir.  0.  L.  Bep.  876. 

(3)  2  0.  B.  Ill ;  16  L.  J.  (C.P.)  89. 
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1809  shall  insert  the  name  of  such  occupier  in  such  rate  in  r^pect  of 
M«nw|ig  such  premises  as  aforesaid ;  and^  in  case  such  guardians  shall  n^lect 
g^j,^^j^^^^  or  refuse  so  to  do,  such  occupier  shall,  for  the  pnrpofies  of  this  act, 
be  deemed  to  have  been  rated  in  respect  of  such  premises  in  tk 
rate  in  respect  of  which  he  shaJl  havedaimed  to  he  ratedtu  aforesaii^ 
And  the  language  of  s.  30  of  the  English  Befoim  Act  is:  '^ and, 
upon  such  occupier  so  claiming,  and  actually  paying  or  tendemg 
the  full  amount  of  the  rate  or  rates,  if  any,  then  due  in  respect  of 
such  premises,  the  overseers  of  the  parish  or  township  in  whidk  axii 
premises  are  situate  are  hereby  required  to  put  the  name  of  suii 
occupier  upon  the  rate  for  the  time  being ;  and,  in  case  such  otei- 
seers  shall  neglect  or  refuse  so  to  do,  such  occcupier  shall  nerer- 
theless  for  the  purposes  of  this  Act  be  deemed  to  have  been  rattd 
to  the  relief  of  the  poor  in  respect  of  such  premises /rom  the  peml 
at  which  the  rede  shall  have  teen  made  in  respect  of  which  he  sbll 
have  so  claimed  to  be  rated  as  aforesaid.**  So  far  as  these  two 
Irish  cases  decide  that  the  claim  is  to  haye  relation  back  generaliv 
to  the  time  when  the  rate  was  made,  they  are  opposed  to  the  d^ 
cision  of  this  Court  in  Ainsworth  y.  Oreeke.  (1) 

[BoviLL,  C.J.  Our  decision  in  Ainsworth  v.  CreeJce  (1)  is  not 
necessarily  inconsistent  with  the  Irish  cases.  The  daim  there,— 
or  rather  the  ratification  by  the  tenant,  the  claim  having  bees 
made  by  the  landlord, — ^was  on  the  day  of  revision ;  whereas,  one 
of  the  Irish  cases  seems  to  imply  that  it  must  ^be  before  that 
day.  I  agree,  however,  that  the  reasons  we  gave  for  holding  that 
the  claim  must  be  within  the  qualifying  year  conflict  with  tho^ 
cases,  except  in  so  &r  as  the  language  of  the  English  and  tk 
Irish  Acts  differ.] 

In  all  other  cases,  the  right  of  the  voter  must  be  complele 
within  the  qualifying  year.  There  is  no  reason  why  a  claisuuii 
under  s.  30  of  2  Wm.  4,  c.  45,  should  be  in  a  better  positioB. 
The  present  claimant,  therefore,  is  not  a  person  entitled  to  be  i«- 
gistered  under  the  Bepresentation  of  the  People  Act»  1867  (30  &  ol 
Vict.  c.  102),  s.  3. 

Pickerinff,  Q.  C,  for  the  respondent.  The  claim  to  be  rated  and 
tender  of  the  rate  made  on  the  24th  of  August,  1868,  had  relatioD 
back  to  the  time  of  the  making  of  any  rate  to  which  such  claiiii 

(1)  Ante,  p.  476. 


Btbextib. 
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applied,  and  put  the  claimant  in  the  same  poBition  as  if  he  had  1869 
been  rated  on  the  15th  of  January,  1868,  to  the  rate  then  made.  jtownT" 
Ainsworth  v.  Greeke  (1)  does  not  affect  this  case,  and  differs  mate-  ^^^^ 
riolly  from  the  two  Irish  cases  referred  to.  It  was  not  necessary  in 
Ainstvorth  y.  Greeke  (1)  to  determine  exactly  within  what  time  the 
claim  must  be  made.  All  that  was  decided  on  that  point  was  that 
a  claim  made  at  the  court  of  revision  was  too  late :  and  there  is 
good  reason  for  so  holding.  In  the  present  case  the  claimant  had 
paid  all  rates  due  up  to  the  5th  of  January,  which  is  all  that  14  & 
15  Yict«  c.  14,  8. 1,  requires  as  an  equivalent  for  actual  rating. 
Finding  that  his  name  had  been  omitted  from  the  rate  made  on 
the  IStk  of  January,  he  makes  his  daim  under  s.  30  of  2  Wm.  4, 
c  45 ;  and  it  was  the  duty  of  the  overseers  to  put  his  name  upon 
"  the  rate  for  the  time  being ;"  and,  in  the  event  of  their  failure  to 
do  so,  he  is  to  be  deemed  to  have  been  rated  "  from  the  period  at 
which  the  rate  was  made  in  respect  of  which  he  had  so  claimed  to 
be  rated."  The  object  of  that  section  was  that  a  voter  should  not 
be  disqualified  through  the  neglect  or  default  of  the  overseers ; 
and  the  110th  section  of  the  Irish  Act  was  passed  with  the  same 
view.  Both  statutes  are  in  pari  materia ;  and  they  are  so  treated 
in  Agnew  v.  JReiUy  (2)  an^  Middowney  v.  Maieolmson.  (3)  The 
reasons  given  in  the  judgments  in  those  cases  are  unanswerable. 
In  the  former,  Monahan,  C.J.,  says :  "  Under  the  110th  section,  the 
claim  to  be  rated  has  relation  to  the  time  at  which  the  rate  was 
Btruclc.  If  the  claim  had  been  complied  with  by  the  guardians,  the 
barrister  would  have  had  no  right  to  inquire  when  the  applicant 
was  put  on  the  rate.  He  must  have  been  the  occupier  when  the 
rate  was  struck,  and  his  name  should  have  been  inserted  in  the 
list;  and,  until  the  list  be  published,  the  applicant  is  not  to  pre- 
sume or  suppose  that  the  guardians  of  the  union  have  not  done 
their  duty,  by  omitting  his  name;  so  that  the  110th  section  puts 
the  [claim  to  be  rated  in  the  same  position  as  if  the  claimant 
were  actually  rated."  Muldowney  v.  MaloolrMon  (3)  is  a  very 
strong  case:  and  the  judgment  of  Fitzgerald,  J.,  fully  confirms 
the  former  decision.  If  the  argument  urged  on  the  part  of  the 
appellant  be  allowed  to  prevail,  of  what  use  is  the  power  of 
inspection  given  by  6  Vict  c.  18,  s.  16?  The  decision  of  the 
(1)  Ante,  p.  476.     (2)  2  Ir.  0.  L.  Bep.  660 ;  669.     (8)  15  Ir.  0.  L.  Eep.  376. 
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1S69       revising  barrister  in  this  case  was  therefore  right,  and  most  U 
^HgDmM     affirmed. 
8tbi^       2reafW,Q.a,  was  heard  in  reply. 

Cur.  adv.  tvli. 

Jan.  18.     The  judgment  of  the  Court  (Bovill,    C.J.,  By  It?, 
Keating,  and  Brett,  JJ.)  was  delivered  by 

Bovill,  C  J.    In  this  case  the  claimant^  Henry  Russell  Streets, 
claimed  to  vote  as  the  rated  occupier  of  a  dwellings  house  in  tk 
borough  of  Horsham.     The  claimant  had  not  been  rated  at  all  is 
respect  of  the  house  in  question,  but  had,  at  some  time  before  Ike 
20th  of  July,  1868,  paid  to  the  overseer  all  rates  which  would  lure 
been  due  previously  to  the  5th  of  January,  1868,  in  respect  of  the 
said  house.    After  the  5th  of  January,  viz.  on  the  15th  of  Janaarr, 
a  rate  had  been  duly  made  in  the  borough ;  but  in  it  the  claimant 
was  not  rated.     On  the  24th  of  August,  1868,  the  claimant,  find- 
ing that  his  name  was  not  in  that  rate,  and  never  having  previooslj 
claimed  to  be  put  upon  that  rate,  served  on  the  overseer  a  ckini 
to  be  rated  to  all  rates  made  since  the  31st  of  July,  1867,  and  in 
such  claim  stated  that  he  tendered  payment  of  all  rates  due  prior 
to  the  5th  of  January,  1868. 

Upon  these  facts,  the  revising  barrister,  contrary  to  his  own 
opinion,  but  in  deference  to  two  cases  decided  in  Ireland,  held  that 
the  claimant  was  entitled  to  vote,  and  inserted  his  nazne  on  the 
register  of  voters. 

It  was  contended  before  us,  on  behalf  of  the  appellant^  that  ibe 
claimant  was  not  duly  qualified  as  a  voter  on  the  Slst  of  Jnly, 
1868,  because  he  had  not  then  been  rated  to  all  rates  made  since 
the  previous  Slst  of  July,  nor  had  then  done  anything  declftred 
to  be  equivalent  to  having  been  so  rated ;  and  that  nothing  done 
after  the  Slst  of  July,  1868,  could  obviate  the  objection  that  he 
was  not  qualified  on  that  day. 

It  was  contended,  on  behalf  of  the  respondent,  that  the  cIaud 
and  tender  of  the  24th  of  August  had  relation  back  to  the  time 
of  the  making  of  any  rate  to  which  such  claim  applied,  and  pat 
the  claimant  in  the  present  case  in  the  same  position  as  if  he  had 
been  rated  on  the  15th  of  January,  1868,  in  the  rate  thou  made 
and  published* 
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The  solution  of  the  question  thus  raised  depends  upon  the  con- 
stmction  of  the  various  enactments  regarding  the  qualification  and  mcwin 
registration  of  voters.  By  30  &  31  Vict.  c.  102,  s.  3,  "every  man  g^g^^jj 
shall  be  entitled  to  be  registered  as  a  voter,  &c.,  who  (among  other 
things)  is  on  the  last  day  of  July  in  any  year,  and  has  during  the 
whole  of  the  preceding  twelve  calendar  months  been,  an  inhabitant 
occupier,  &c.,  and  has  during  the  time  of  such  occupation  been 
rated,  &a,  to  all  rates  (if  any)  made  for  the  relief  of  the  poor,"  &c. 
By  statute  2  Wm.  4,  c.  45,  s.  27,  **no  occupier  shall  be  registered 
unless  he  shall  have  occupied  such  premises  as  aforesaid /or  twelve 
calendar  months  next  previous  to  the  last  day  of  July  in  such  year, 
nor  unless  such  person,  &c.,  shall  have  been  rated  in  respect  of 
such  premises  to  all  rates,  dkc,  made  dming  the  tims  of  sv^h  his 
occupation,*'  &c.  The  collocation  of  phrases  is  difierent ;  but  read- 
ing the  later  by  the  former  statute,  it  seems  that  the  true  meaning 
of  the  later  enactment  is,  that  no  man  shall  be  registered  unless  he 
has  been  rated  to  all  rates  made  during  the  twelve  months  previous 
to  the  3l8t  of  July  of  the  qualifying  year.  The  claimant  had  not 
been  so  rated,  and  therefore  prima  facie  was  not  entitled  to  be 
registered  as  a  voter.  But,  by  30  &  31  Vict.  c.  102,  s.  56,  "all 
laws,  customs,  and  enactments  now  in  force  conferring  any  right 
to  vote,  or  otherwise  relating  to  the  representation  of  the  people  in 
England  and  Wales,  and  the  registration  of  persons  entitled  to 
vote,  shall  remain  in  full  force,  and  shall  apply,  as  nearly  as  cir- 
cumstances admit,"  &c. ;  and  by  s.  59, ''  this  Act,  so  £Eur  as  is  con- 
sistent with  the  tenor  thereof,  shall  be  construed  as  one  with  the 
enactments  for  the  time  being  in  force  relating  to  the  representa- 
tion of  the  people,  and  with  the  Eegistration  Acts,"  &c. ;  and  there- 
fore it  is  necessary  to  consider  whether  the  claimant,  although  he 
has  not  been  rated,  may  not  have  done  something  which  is  equiva- 
lent, for  the  purposes  of  qualification  and  registration,  to  his 
having  been  rated. 

By  2  Wm.  4,  c.  45,  s.  30,  **  it  shall  be  lawful  for  any  person 
occupying,  &c.,  to  claim  to  be  rated,  &c.,  whether  the  landlord 
shall  or  shall  not  be  liable  to  be  rated  to  the  relief  of  the  poor  in 
respect  thereof;  and,  upon  such  occupier  so  claiming,  and  actually 
paying  or  tendering  the  full  amount  of  the  rate  or  rates  (if  any) 
then  due,  &c.,  the  overseers,  drc,  are  hereby  required  to  put  the 
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1869  name  of  enich  occapier  upon  the  rate  for  the  time  heing;  and^m 
Mbdwih  <^^^^  ^^^  oyerseera  shall  neglect  or  refuse  so  to  do  "  (ie.  to  pal 
his  name  on  the  rate  for  the  time  being),  f'saeh  oocii{afir  shell 
neyerthelesSy  for  the  porpoees  of  this  Act,  be  deemed  to  haye  been 
ratedy  &Q,, /rem  the  period  at  which  ihe  rateshatthaveheet^fnadeisi 
respect  of  which  he  shall  haye  [so  claimed  to  be  rated  as  afise- 
said ;"  ^that  is,  the  rate  for  the  time  being.  This  seen^  to  refiet 
fo  a  claim  made  at  all  eyents  during  the  time  the  rate  is 
current  This  claim  cannot  effectually  be  made  in  leqsect  of 
a  preyious  rate  after  a  subsequent  rate  is  made  and  poUislieiL 
This  interpretation  was  acceded  to  by  Maule,  J.,  in  ButkeB  t. 
Luckett.  (1) 

By  14  &  15  Yict  c.  14,  s.  1, ''  no  person  so  daiming  to  be  ratei 
and  paying  or  tendering  on  or  before  the  20th  of  July  in  ead 
year  the  full  amount  of  the  rate  or  rates  (if  any),  due  in  respect  of 
such  premises  on  the  5th  day  of  January  preceding,  shall  be  re- 
quired to  make  any  further  claim  in  regard  to  any  future  rate,  &c^ 
but  shall  be  entitled  to  be  put  on  the  list  and  to  be  registered  as  & 
yoter,"  &c  This  enactment,  made  by  way  of  amendment  to  that 
last  cited,  applies  to  any  claim  properly  made  before  the  20th  of 
July  to  be  rated  to  all  rates  made  before  such  chum,  and  accom- 
panied by  payment  or  tender  before  the  20th  of  July  of  all  rates 
due  on  the  preyious  5th  of  January. 

The  required  payment  or  tender  is  only  in  respect  of  rates  doe 
on  or  before  the  5th  of  January;  but  the  enactment  does  nai 
dispense  with  a  rating  or  a  yalid  claim  to  be  rated  in  respect  not 
only  of  the  rates  made  before  but  also  of  those  made  after  the  5th 
of  January  and  before  the  claim  or  before  the  20th  of  July.  It 
does  not  dispense  with  the  necessity  of  the  claim,  in  order  to  make 
it  yalid,  being  made  in  respect  of  a  rate  current  at  tha  time,  and 
does  not  refer  to  a  claim  made  after  the  20th  of  July.  Neither 
of  these  proyisions,  in  terms,  at  all  eyents,  enables  a  ckdmant,  by 
claiming  after  the  Slst  of  July  to  be  rated  in  respect  of  a  rate 
made  preyious  to  the  Slst  of  July,  to  maintain  that  he  was  <m  the 
Slst  of  July  qualified  to  yote  by  reason  of  haying  then  been  rated 
to  all  rates  made  during  the  preyious  year. 

These  sections  do  not  aid  the  contention  of  the  respondent^  nor  do 
(1)  2  C.  B.  m ;  15  L.  J.  (O.P.)  89. 
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away  with  the  prim&  facie  disability  arising  upon  s.  3  of  30  &  31 

Vict  C  102.  M«nwiw 

If  we  look  to  the  Begistration  Acts,  the  necessity  of  the  qualifi-    gT.jj^|^ 
cation  being  complete  on  the  31st  of  July  seems  to  be  even  more 
fully  made  out 

The  only  jurisdiction  or  power  which  the  revising  barrister  can 
properly  exercise  is  that  which  is  given  to  him  by  the  statutes 
under  and  by  which  his  office  is  created.    By  6  Vict.  c.  18,  s.  7, 
the  power  of  objection  given,  which  is  to  be  answered  by  the  claim- 
ant, is,  that  every  person  upon  the  register  for  the  time  being  for 
any  county,  may  object  to  any  other  person  upon  any  list  of  voters 
for  such  county  as  not  having  been  entitled  on  the  last  day  of  July 
then  next  preceding  to  have  his  name  inserted,  &c.    By  s.  15,  the 
persons  who  may  daim  in  boroughs  as  having  been  improperly 
omitted  by  the  overseers^  are  those  who  can  and  shall  claim  as 
having  heen  eniiBed  on  the  last  day  of  July  then  next  preceding  to 
have  their  names  inserted,  &c.    This  seems  further  to  shew  that 
under  s.  13  the  persons  whose  names  the  overseers  ougljt  to  insert 
are  those  who  would  be  entitled  on  the  31st  of  July.    By  s.  17,  the 
power  of  objection  in  boroughs  is,  to  any  person  as  not  having  heen 
entitled  on  the  last  day  of  July  next  preceding  to  ham  his  name  inr 
serted,  &c.    By  s.  37,  the  revising  barrister  has  power  to  insert  in 
any  county  list  the  name  of  any  person  who  has  claimed,  in  ease  U 
9haU  he  proved  that  he  ivas  entitled  on  the  last  day  of  July  then  next 
preceding  to  he  inserted,  &c.    By  s.  38,  the  same  limitation  to  the 
power  of  the  revising  barrister  is  imposed  in  boroughs.    And  by 
8.  40,  the  section  on  which  the  action  of  the  revising  banister 
mainly  depends,  it  is  expressly  enacted  that,  '^  when  any  person  shall 
have  been  objected  to  by  the  overseer  or  by  any  other  person,  &c., 
such  bany ter  shall  then  require  it  to  he  proved  that  (he  person  so 
(Reeled  to  was  entitled  on  the  last  day  of  July  then  next  preceding  to 
^ve  his  name  inserted,  &c. ;  and,  in  case  the  same  shall  not  be 
proved  to  the  satisfiaction  of  such  barrister,  or  in  case  it  shall  be 
proved  that  such  person  was  then  incapacitated  by  any  law  or  sta- 
tute from  voting  in  the  election,  &c.,  such  barrister  shaU  expunge 
the  name  of  every  such  person  fix)m  the  said  lists,"  &c. 

It  would  surely  require  very  specific  words  elsewhere  to  override 
the  force  of  these  specific  enactments,  and  to  authorize  the  Court 
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to  say  tliaty  although  on  the  Slst  of  July  the  daimant  wodd  n:! 
"medww~~  l^ave  been  entitled,  yet  by  reason  of  something  done  by  him  afttr 
^  ^'  the  Slst  of  July  he  is  entitled,  and  that  the  revising  barrister  shad  I 
not  require  it  to  be  proved  tliat  the  claimant  was  entitled  on  the 
Slst  of  July,  and,  even  though  it  should  be  proved  that  he  was  set 
entitled  on  the  Slst  of  July,  should  insert  his  name  in,  or  refase  :•.• 
expunge  it  from,  the  register  of  voters. 

The  case  of  PoweU  v.  Bradley  (1)  seems  to  shew  that  for  Bm^ 
purposes  at  least  the  Slst  of  July  is  the  day  on  which  the  qiiali- 
fication  must  be  complete. 

It  has,  however,  been  argued  that,  if  the  construction  contends: 
for  by  the  appellant  be  adopted,  no  practical  effect  can  be  girti 
to  &  16  of  6  Vict.  c.  18,  and  that  the  power  therein  given  t^ 
inspect  the  rate-book  is  futile.  It  would  seem,  boweTer,  tba: 
such  power  of  inspection,  even  in  an  extreme  case,  might  be  nsefd 
for  the  purpose  of  seeing  what  the  overseer  has  done  or  omittal 
even  though  a  claim  has  previously  been  made,  and  thus  for  guid- 
ing a  claimant  as  to  the  amount  of  evidence  which  will  be  re- 
quired from  him  before  the  revising  barrister. 

This  argument  seems  hardly  sufficient  to  override  the  express 
enactments  above  referred  to.  Convenience  and  safety  seem  to 
point  to  the  same  conclusion  as  that  to  bo  deduced  from  the  word> 
of  the  statutes.  If  that  which  it  is  asserted  may  be  done  after 
the  Slst  of  July  may  be  then  legally  done,  there  seems  nothing  to 
prevent  its  being  done  even  before  the  revising  barrister  in  court: 
and  we  have  already  substantially  decided,  in  the  case  of  Ainswcrih 
V.  Creeke  (2),  that  a  claim  at  that  time  would  be  too  late. 

It  seems  to  us  that  the  true  construction  of  the  English  statutes 
and  convenience  and  safety  alike  require  that  the  qualification 
must  be  complete  on  the  Slst  of  July.  We  are,  howe^^r,  met  by 
authority  to  which  we  shall  ever  feel  inclined  and  bound  to  pftf 
the  highest  respect, — ^the  authority  of  the  Irish  judges  in  the  cases 
of  Agnew  v.  Beilly  (3)  and  MtUdotoney  v.  Mcdoolmson.  (4)  We 
have  carefully  and  anxiously  considered  those  cases,  as  well  as 
the  statutes  1  &  2  Vict,  c  56,  on  which  is  founded  the  adminis- 

(1)  18  C.  B.  (N.S.)  65;  34  L.  J.  (3)  2  Ir.  C.  L.  Rep.  560. 
(C.P.)  67.  (4)  15  If.  C.  L.  Rep.  375. 

(2)  Ante,  p.  476. 
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tration  of  the  poor-laws  in  Ireland,  and  13  &  14  Vict.  c.  69,  on       i869 
which  the  qualification  and  registration    of  voters  in  Ireland     medwin 
depend.     We  are  bound  to  confess  that  there  is  so  much  simi-    gTUEBTEB. 
larity  between  many  of  the  enactments  in  the  English  Eegistration 
Acts  and  the  last-mentioned  Irish  statute,  that  many  of  the  reasons 
which  have  led  us  to  the  construction  which  we  feel  bound  to  put 
on  the  English  Acts  could  hardly  have  permitted  us  to  coincide 
with  some  of  the  remarks  of  the  Irish  judges  on  the  Irish  statutes 
in  those  cases :  but,  even  in  one  of  those  cases,  it  seems  to  have 
been  considered  by  some  of  the  judges  that  the  claim  must  be 
made  before  the  court  of  the  revising  barrister  is  opened  ;  but  the 
administration  of  the  system  of  poor-law  rating  in  Ireland  is  so 
different  from  that  in  England,  and  the  qualification  as  to  rating 
of  voters,  the  formation  of  the  lists  of  voters,  and  the  machinery 
for  preparing  them  and  taking  the  registration,  are  so  difierent, 
aud  give  rise  to  so  many  difierent  considerations  and  arguments, 
that  we  do  not  feel  called  upon  or  authorized  to  discuss  further 
the  propriety  of  the  ultimate  decision  in  those  cases  upon  the 
Irish  statutes.    We  confine  ourselves  to  saying  that,  having  regard 
to  the  English  statutes,  we,  for  the  reasons  before  stated,  are  of 
opinion  that  the  decision  of  the  revising  barrister  in  this  case, 
given  in  deference  to  the  Irish  cases,  was  wrong,  and  his  own 
personal  opinion  was  right.    The  decision  of  the  revising  bar- 
rister will  therefore  be  reversed,  and  the  register  be  amended 

accordingly. 

Decision  reversed. 

Attorney  for  appellant :  Sirangways,  for  P.  Medwinj  Horsham, 
Attorneys  for  respondent :  Baxter ^  Rose]  dt  Norton. 
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1888        NORBIS,  Appellant  ;  THE  TOWN  CLERK  OP  HASTINGS,  RBSfosBtn. 

^^'  ^^'  ANDREWS'  CASE. 

nCESON'S  CASE. 

ParliamerU^Borough  Fote— Arffw^— 30  <fc  31  Vid.  c.  102,  «.  3— 
e  Vict. e.  19, $.75. 

A.  oocapied  a  dwelling  house  for  the  requisite  twelve  months.  There  hsi  bee: 
two  rates  for  the  pariah  in  the  course  of  the  twelve  months,  and  ia  each  rate  tl> 
name  of  A.'s  landlord  only  appeared.  A.  paid  to  his  landlord  an  increased  veekA 
rent  in  consideration  of  the  landlord  paying  the  rates,  and  had  paid  all  the  res: 
due.  The  overseers  had  written  A.'s  name  in  both  rates,  without  any  daim  a 
his  part,  and  at  a  time  subsequent  to  the  making  of  the  second  rate : — 

Held,  that  A.  could  not  be  said  to  have  been  mted  to  all  rates  made  within  tk 
year,  and  that  he  was  not  entitled  to  be  on  the  list  of  voters. 

ANDREWS'  CASE. 

Appeal  from  the  Revising  Barrister  for  the  borongh  of  Hast- 
ings. 

The  name  of  Andrew  Andrews,  on  the  list  of  Toters  for  the 
borongh  of  Hastings,  as  the  inhabitant  occnpier  of  a  dwelling 
house,  was  duly  objected  to. 

Andrews  had  occupied  a  dwelling  house  for  more  than  twelte 
calendar  months  preceding  the  last  day  of  July,  1868.  He  held  as 
weekly  tenant,  and  by  agreement  between  him  and  his  landlori 
the  latter  was  to  pay  the  rates  for  him,  he  in  consideration  thereof 
paying  a  larger  sum  weekly  as  rent  than  he  would  otherwise 
have  done. 

Two  rates  were  made  for  the  relief  of  the  poor  in  the  p8iisli« 
between  the  31st  of  July,  1867,  and  the  31st  of  July,  1868;  in 
neither  was  any  name  inserted  under  the  head  **  name  of  occn- 
pier," but  the  name  of  the  landlord  appeared  under  the  heftd 
''  name  of  owner."  It  was  proved  that  both  rates  had  been  cd- 
lected  from  and  paid  by  the  landlord.  Andrews  had  duly  pai^ 
his  rent  to  the  landlord  in  pursuance  of  the  agreement 

The  revising  barrister  decided  that  Andrews  had  been  rsted 
to  and  had  paid  aU  rates  made  for  the  reliei  of  the  poor  in  re- 
spect of  the  premises  he  occupied,  within  the  meaning  of  s.  3  of 
the  Eepresentationof  the  People  Act,  1867  (30  &  31  Vict  c.  102), 
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as  construed  with  6  Vict,  c,  18,  s.  75  (1),  and  as  he  was  duly       1868 
qualified  in  all  other  respects  retained  his  name  on  the  list.  Nobbu 

If  the  Cioort  should  be  of  opinion  that  the  decision  was  wrong,  xowh^Clsbk 
the  register  was  to  be  amended  by  erasing  the  name  of  Andrews.    ^'  Hasukqs. 

CoTien^  for  the  appellant.  It  has  been  held  that  payment  of  rates 
by  the  landlord  is  equivalent  to  a  payment  by  the  tenant,  if  the 
tenant  pays  an  increased  rent  on  account  of  the  landlord  paying 
them :  Gook  v.  Luckett.  (2)  But  the  voter's  name  here  did  not  appear 
at  all  on  the  rate  book,  and  he  cannot,  therefore,  in  any  sens^  be 
said  to  have  been  rated  to  the  rates  made  for  the  relief  of  the  poor. 

[Bbett,  J.  The  case  against  the  appellant  would  be,  that 
Andrews  having  paid  the  rates  through  his  landlord,  the  name 
of  the  landlord  is  really  only  a  mianomer. 

Keating,  J.  He  certainly  cannot  be  said  to  have  been  rated 
even  if  he  can  be  said  to  have  paid  the  rates.] 

The  respondent  did  not  appear. 

The  Court  (Bovill,  0. J.,  Byles,  Keating,  and  Brett,  JJ.),  were 
of  opinion  that  the  voter  had  not  been  rated  to  either  of  the  poor- 
rates  within  the  meaning  of  30  &  31  Vict  c.  102,  s.  3. 

Decision  reversed. 

(1)  6  Vict.  c.  18,  8.  75:^"  Whereas  relief  of  the  poor  in  such  parish  or 

doubts  have  arisen  how  far  any  mis-  township  during  the  time  of  such,  his 

nomer,  or  inacenrate  or  insufficient  de-  occupation,  so  required  as  aforesaid,  and 

acription  in  a  rate  of  the  person  occu-  such  person  shall  have  bona  fide  paid  on 

pying  any  such  premises  as  in  the  or  before  the  20th  day  of  July  in  such 

said  recited  act  (2  Wm.  4,  c  45),  are  year,  all  sums  of  money  which  he  shall 

mentioned,  'or  any  inaccurate  descrip-  have  been  called  upon  to  pay  as  rates 

tion  of  the  premises  so  occupied,  has  in  respect  of  such  premises  for  one  year 

the  effect  of  preventing  any  such  per-  previously  to  the  6th  day  of  April  then 

son  from  being  registered  and  entitled  next  preceding ;  such  person  shall  be 

to  vote  in  respect  of  such  premises  in  considered  as  having  heen  rated  and 

^y  year :  he  it  therefore  declared  and  paid  all  rates  in  respect  of  such  premises 

enacted,  that  where  any  person  ahall  within  the  meaning  of  the  said  recited 

^^e  occupied  such  premises  as  in  the  Act,  and  be  entitled  to  be  registered  in 

saidrecited  Act  are  mentioned,  for  twelve  respect  of  the  same  in  any  year;  any 

ealendar  months  next  previous  to  the  misnomer,  or  inaccurate,  or  insufficient 

last  day  of  July  in  any  year,  and  such  desoriptiaQ  in  any  rate  of  the  person  so 

person  being  the  person  liable  to  be  occupying,  or  of  the  premifles  occupied 

^ted  for  such  premises,  shall  have  been  notwithstanding." 

^a  fide  called  upon  to  pay  in  respect  (2)  2  C.  B.  168 ;  15  L.  J.  (C.P.)  78. 
of  such  ptemises  all  rates  made  for  the 
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j^^^^jg  niESON'S  CASE. 

Towk^Clirk  ^^  ^^  *^^  *"^  appeal  from  the  decision  of  the  Bevising  Bar- 
or  Habtinos.  rister  for  the  borough  of  Hastings.  The  circnmstanoes  were  pre- 
cisely similar  to  those  in  Andrews*  Case,  except  that  the  OTerseenbd 
written  the  voter's  name  in  the  rate  book  in  respect  of  both  rates, 
but  without  any  daim  having  been  made  on  the  part  of  the  xcAt:. 
and  at  a  time  subsequent  to  the  making  of  the  second  rate. 

The  Coubt  (Bovill,  C  J.,  Byles,  Keating,  and  Brett,  J  J.)  held  that 
this  additional  fact  could  in  no  way  affect  the  question. 

Decision  reversed. 

Attorneys  for  appellant :  J.  G.  Langham  db  Sons. 


Nov.  20.  CLABKE,  ApPeluoit  ;  BROWN,  Be8Pob]>kbt. 

Taritament'^Boraugh  Vote^Baunda^y  Ad,  1868  (31  dk  32  Vtei,  c  46),  s.  14- 

Bating. 

By  the  Boundary  Act,  1868,  8. 14,  any  person  who,  in  consequence  of  a  daiy 
of  boundary  of  a  borough  by  the  Act,  would  be  entitled  to  be  registered  as  tL 
occupier  of  a  tenement  for  which  the  owner  is  rated,  if  he  had  been  rated  for  tbe 
required  period,  shall  be  entitled  to  be  registered,  notwithstanding  he  has  not  be«^ 
so  rated,  subject  to  the  condition  that  he  has  been  duly  rated  as  an  otrdinaiy  oo^ 
pier  to  all  poor-rates  in  respect  of  the  premises  made  after  the  jwssing  of  the  A.i 
A.  occupied  such  a  tenement,  and  fulfilled  all  the  conditions  requisite  to  torJ- 
him  to  be  registered  for  the  borough,  but  no  rate  had  been  made  in  the  fu^ 
after  the  passing  of  tbe  Act,  and  he  had  not  claimed  to  be  rated  or  paid  sl^ 
rates:— 

Eddf  that  A.  was  entitled  to  be  registered. 

Appeal  from  the  Eeyising  Barrister  for  the  borough  of  Denbigi 
Eichard  Clarke  duly  objected  to  the  name  of  Bobert  Broira 
being  retained  on  the  list  of  voters  for  the  borough. 

The  following  facts  were  established  by  the  evidence : — Bro^ 
at  the  time  of  the  passing  of  "  The  Boundary  Act,  1868  "  (31 1  ?2 
Vict.  c.  46),  was  the  occupier  of  a  dwelling  house  within  the  tovfi- 
ship  of  Bershum,  for  which,  at  the  time  of  the  passing  of  the  Act 
the  owner  was  liable  to  be  rated  instead  of  the  occupier ;  by  reason 
of  an  alteration  of  the  boundary  of  the  borough  by  the  Act,  BroiO) 
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would  have  been  entitled  to  be  registered  as  an  occupier  at  the        1868 
then  next  registration  of  parliamentary  voters  for  the  borough,  if  ~  cili7~ 
he  had  been  rated  to  the  poor  for  the  whole  of  the  required  period,      bbowk 
No  poor-rate  was  made  for  the  township  of  Bershum  after  the 
passing  of  the  Act  up  to  the  time  of  the  registration  of  parliament- 
ary voters  next  after  the  passing  thereof.     Brown  had  not  claimed 
to  be  rated  to  the  relief  of  the  poor  in  respect  of  the  premises  so 
occupied  by  him,  nor  had  the  overseers  of  the  township  put  his 
name  upon  the  rate  for  the  time  being.    The  whole  of  the  rate 
made  last  before  the  passing  of  the  Act  had  been  collected  before 
the  passing  thereof. 

It  was  contended  on  behalf  of  the  objector  that  in  order  to  en- 
title Brown  to  be  registered  as  a  voter  in  respect  of  the  premises 
under  '*The  Boundary  Act,  1868,"  s,  14  (1),  it  was  necessary  that 
he  should  have  claimed  to  be  rated  under  2  Wm.  4,  c.  45,  s.  30. 

The  revising  barrister  decided  that  Brown  was  entitled  to  be 
registered  under  "  The  Boundary  Act,  1868,"  s.  14,  and  retained 
his  name  on  the  list. 

Appeals  in  the  cases  of  twenty  other  persons  were  consolidated. 
If  the  Court  should  be  of  opinion  that  the  revising  barrister's  de- 
cision was  wrong,  the  register  was  to  be  amended  by  erasing  the 
names  of  Brown  and  the  twenty  other  persons  from  the  list. 

Bay,  for  the  appellant.  The  voter  here  has  not  fulfilled  the  con- 
dition mentioned  in  the  Act,  and  that  is  a  condition  precedent  to 
the  right  to  be  placed  on  the  register.  It  is  the  voter's  misfortune 
that  there  have  been  no  rates,  and  that  he  could  not  therefore  fulfil 
the  condition. 

[BoviLL,  C.  J.  It  has  been  decided  that  in  extraparochial  places 
persons  are  entitled  to  vote  who  have  not  paid  any  rates.] 

(1)  31  &  32  Vict.  c.  46,  b.  14 : —  he  bad  been  rated  to  tbe  poor-rate  for 

**  Where  by  reason  of  an  alteration  of  the  whole  of  the  required  period,  such 

the  boundary  of  any  borough  by  this  occupier  shall,  notwithstanding  he  has 

Act,  the  occupier  of  a  dwelling  house  not  been  so  rated,  be  entitled  to  be  re- 

or  other  tenement  (for  which  the  owner  gistered  subject  to  the  following  con- 

&t  the  time  of  the  passing  of  this  Act  dition : — That  he  has  been  duly  rated 

is  liable  to  be  rated  instead   of   the  as  an  ordinary  occupier  to  all  poor-rates  in 

occupier)  would  be  entitled  to  be  re-  respect  of  the  premises  made  after  the 

gistered  as  an  occupier  at  the  usual  passing  of  this  Act* 
registration  of  parliamentary  voters,  if 
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1808  In  30  &  31  Vict  c.  102,  s.  6,  Bub-s.  3,  the  Toter  must  have  bee& 

Clabkb      rated  to  all  the  rates,  **  if  any  ;**  those  words  are  not  in  the  section 
^^^      now  in  question. 

Sir  O.  Honyman^  Q.C^  for  the  respondent,  was  not  called  upon. 

BoYiLL,  0.  J.    There  is  no  doubt  in  this  matter,  and  the  decision 
of  the  revisiDg  barrister  must  be  aflSnned  with  costs. 

Btlbs,  EJBATiNa,  and  Bbett,  JJ.,  concurred. 

Deeiaian  affirmei 
Attorneys  for  appellant :  Blake  dt  Hugihes. 
Attorneys  for  respondent :  Thomas  &  JECoHams. 


Nov.  17,  la  MASON,  Apfellajit;  BENNETT  ahd  Othebs,  Rxspondxhts. 

TROTTER,  Appbllant;  TREVOR,  Rkspondknt. 
HANKS,  Appbllant;  JONES,  Rebfondknt. 

Fatiiammt'^Borough  VoU—Bating^CamposUum—^  &  31  VieL  c  102, 
w.  3,  7,  S-SmaU  TenemenU  Ad  (13  <k  14  Viet.  c.  99). 

The  Representation  of  the  People  Act,  1867,  provides,  by  s.  3,  that  in  orierto 
be  entitled  to  vote  for  a  borough  the  oocapier  of  a  dwelling  housB  miut  have  ben 
rated,  as  an  ordinary  oocapier,  to  all  rates  ap  to  the  3l8t  of  July ;  by  a.  7,  "tUt 
where  the  owner  is  rated  at  the  time  of  the  passing  of  this  Act  (15th  of  Angus; 
1867)  to  the  poor  rate  in  respect  of  a  dwelling  house  or  other  tenement,  situate  II 
a  parish  wholly  or  partly  in  a  borough,  instead  of  the  occupier,  his  liability  to  be 
rated  in  any  future  poor  rate  shall  cease ;  .  .  .  provided  that  nothing  in  this  Act  oqd- 
tained  shall  affect  any  eompontion  existing  at  the  time  of  the  pasBing  of  this  ict, « 
nevertheless  that  no  such  composition  shall  remain  in  force  beyond  the  2dth  tlaj 
of  September  next."    The  Small  Tenements  Act  provides,  by  s.  1,  that  the  restrr 
of  any  parish  may  order  that  the  owners  of  tenements  in  such  parish  the  yeA:> 
rateable  value  whereof  shall  not  exceed  62.  shall  be  rated  instead  of  the  occnpien; 
and  by  s.  4,  that  while  such  order  is  in  force  the  owner  shall  be  rated  st  three- 
fourths  the  amount  at  which  such  tenement  would  have  been  liable  to  be  rated  if 
the  Act  had  not  been  passed ;  and  further,  that  if  any  owner  of  one  or  mote  s^^ 
tenements  shall  be  desirous  of  paying  a  rate  for  one  year  in  respect  of  all  ancfa 
tenements  in  any  parish,  whether  such  tenements  be  occupied  or  not  oceap^^ 
and  shall  give  notice  in  writing  of  such  his  desire  to  the  overseers  of  th«  poo>' 
and  the  surveyors  of  the  highways  within  fourteen  days  from  the  6tb  of  ^^ 
in  any  year,  he  shall  be  rated  at  a  sum  not  being  less  than  one  half  of  the 
amount  at  which  such  tenement  or  tenements  would  have  been  rated  if  the  Act 
had  not  been  passed. 

In  parish  A.  and  parish  B.  the  Small  Tenements  Act  had  been  applied  tzscs 
s.  3,  and  in  parish  A.  the  owner  of  small  dwelling  houses  had  made  an  agreaxnt 
with  the  parish  under  s.  4,  but  in  parish  B.  no  such  agreement  had  been  oom  ^ 
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A  rate  was  made  in  each  pariah  after  the  15th  of  Angutst,  but  before  the  29th  of         1868 

September,  1867,  and  in  each  rate  the  owners,  and  not  the  occupiers,  of  the  dwell- 

ing  houses  were  rated  at  the  lower  sums : —  ^^ 

Hdd^  that  "composition"  in  s.  7  of  the  Bepresentation  of  the  People  Act  in-     Bennett. 
eluded  the  compulsory  as  well  as  the  voluntary  rating  of  the  owners  at  a  less  sum 
than  the  full  rate,  and  that  the  owners,  in  both  cases,  had  been  properly  rated  to 
the  rates  in  question ;  and  that  the  occupiers  were  entitled  to  be  placed  on  the  list 
of  voters  for  the  borough  under  s.  8. 

MASON  V.  BENNETT. 

Appeal  from  the  Revising  Barrister  for  the  borough  of  White- 
haven. 

John  Mason,  the  appellant,  duly  objected  to  the  names  of  John 
Bennett  and  132  others,  the  respondents,  being  retained  in  the 
list  of  voters  for  the  borough. 

The  respondents  were  inserted  in  the  list  of  voters  in  respect  of 
their  occupation  of  dwelling  houses  within  the  borough.  The  Small 
Tenements  Acts  (59  Geo.  3,  c.  12,  and  13  &  14  Vict.  c.  99)  had  for 
many  years  been  applied  to  the  borough ;  and  under  s.  4  of  the 
latter  Act  (1)  the  owner  of  the  premises  in  question  entered  into  an 
agreement  in  1867,  which  was  to  remain  in  force  from  the  25th  of 
March,  1867,  until  the  25th  of  March,  1868,  to  pay  a  composition 
instead  of  the  full  ordinary  rate  in  respect  of  the  premises,  whether 
they  were  occupied  or  not.  Two  rates  for  the  relief  of  the  poor 
were  made  in  1867,  viz.,  on  the  13th  of  March,  and  the  5th  of 
September,  and  the  names  of  the  respondents  appeared  upon  the 
rate  books  as  occupiers  in  respect  of  both  these  rates.  It  further 
appeared  from  the  rate  books,  that  the  owner  paid  in  one  gross 
sum  a  composition  in  respect  of  the  premises  as  soon  as  it  became 
due  under  each  of  the  said  rates. 

In  part  consideration  of  their  services  as  workmen,  the  respond- 
ents, who  were  all  employed  as  colliers  by  the  owner  of  the  pre- 
mises which  they  occupied,  paid  no  rent  for  such  premises ;  but  the 
compounded  rates  which  were  paid  by  the  owner  under  the  rates 
of  the  13th  of  March  and  the  5th  of  September,  1867,  were  on 
each  occasion  deducted  from  the  wages  of  the  respondents  which 
became  due  next  after  such  payment  by  the  owner. 

The  rate  made  upon  the  5th  of  September,  1867,  was  the  rate 
for  the  time  being,  and  remained  in  force  until  superseded  by 
(1)  See  this  Act,  post,  p.  505,  n. 
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another  made  on  the  13th  of  February,  1868.  In  respect  of  tk 
last-mentioned  rate,  the  names  of  the  respondents  appeared  on  tk 
rate  books  rated  as  ordinary  occupiers  in  respect  of  the  premis^^ 
and  many  of  them  had  in  (act  paid  the  full  rates  payable  by  them 
on  that  rate. 

The  Kepresentation  of  the  People  Act,  1867  (30  &  31  VicL 
c.  102),  came  into  operation  on  the  15th  of  August,  1867.  (1) 


(1)  30&  31  Vict.  c.  102,  B.8 :— «  Every 
man  shall  in  and  after  the  year  1868 
be  entitled  to  be  registered  as  a  voter, 
and  when  registered  to  vote  for  a  mem- 
ber or  members  to  serve  in  parliament 
for  a  borough  who  is  qualified  as  fol- 
lows .  .  . 

**2.  Is  on  the  last  day  of  July  in  any 
year,  and  has  during  the  whole  of  the 
preceding  twelve  calendar  months,  been 
an  inhabitant  occupier,  as  owner  or 
tenant,  of  any  dwelling  house  within 
the  borough ;  and 

**S,  Has  during  the  time  of  such 
occupation  been  rated  as  an  ordinary 
occupier  in  respect  of  the  premises  so 
occupied  by  him  within  the  borough  to 
all  rates  (if  any)  made  for  the  relief  of 
the  poor  in  respect  of  such  premises ;  and 

"  4.  Has  on  or  before  the  twentieth 
day  of  July  in  the  same  year  bonA  fide 
paid  an  equal  amount  in  the  pound  to 
that  payable  by  other  ordinary  occu- 
piers in  respect  of  all  poor  rates  that 
have  become  payable  by  him  in  respect 
of  the  said  premises  up  to  the  preceding 
fifth  day  of  January." 

8.  7  :  — "  Where  the  owner  is  rated 
at  the  time  of  the  passing  of  this  Act  to 
the  poor-rate  in  respect  of  a  dwelling 
house  or  other  tenement  situate  in  a 
parish  wholly  or  partly  in  a  borough 
instead  of  the  occupier,  his  liability  to 
be  rated  in  any  future  poor  rate  shall 
cease,  and  the  following  enactments 
shall  take  effect  with  respect  to  rating 
in  all  boroughs : — 

"  1.  After  the  passing  of  this  Act  no 
owner  of  any  dwelling  house  or  other 


tenement  situate  in  a  parish  dtLa 
wholly  or  partly  within  a  borough  slii. 
be  rated  to  the  poor  rate  instead  of  (^ 
occupier,  except  aa  hereinafter  mes- 
tioned. 

"  2.  The  full  rateable  value  of  ever 
dwelling  house  or  other  separate  ten^ 
ment,  and  the  full  rate  in  the  pncs: 
payable  by  the  occupier,  and  the  mn 
of  the  occupier,  shall  be  entered  in  tl- 
ratebook.  .  . 

"  Provided  as  follows  :-— 

"  (1).  That  nothing  in  this  Act  ex- 
tained  shall  affect  any  oompositioQ  ex- 
isting at  the  time  of  the  passing  of  t/i 
Act,  so  nevertheless  that  no  sueh  ai:^- 
position  shall  remain  in  force  bejoc^i 
the  twenty-ninth  day  of  September  next- 

"  (2.)  That  nothing  herein  contaiac: 
shall  affect  any  rate  made  preTioc»if  | 
to  the  passing  of  this  Act,  and  tl's  | 
powers  conferred  by  any  subsisting  ^^^ 
for  the  purpose  of  oollectiog  and  i^ 
covering  a  poor  rate  shall  renuun  wa 
continue  in  force  for  the  collection  ai-^ 
recovery  of  any  such  rate  er  cmj^ 
sition.  .  .** 

S.  8  :— "  Where  any  occupier  of  * 
dwelling  house  or  other  tenemeDt  (•'^ 
which  the  owner  at  the  time  of  ^ 
passing  of  this  Act  is  rated  or  is  ^^^ 
to  be  rated)  would  be  entitled  to  k 
registered  as  an  occupier  in  parsQs^^^ 
of  this  Act  at  the  first  registntioQ  c( 
parliamentary  voters  to  be  node  ai^ 
the  year  1867  if  he  had  been  rated  u 
the  poor  rate  for  the  whole  of  the  re- 
quired period,  such  occupier  shall,  i^' 
withstanding  he  may  not  have  h^ 
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On  behalf  of  Mason  it  was  contended,  first,  that  the  respond- 
ents were  not  entitled  to  vote,  inasmuch  as  they  had  not  complied 


rated  prior  to  the  twenty-ninth  day  of 
September,  1867,  as  an  ordinary  occu- 
pier, be  entitled  to  be  registered,  sub- 
ject to  the  following  conditions  : — 
1.  That  he  has  been  duly  rated  as  an 
ordinary  occupier  to  all  poor  rates  in  re- 
spect of  the  premises  after  the  liability  of 
the  owner  to  he  rated  to  the  poor  rate  has 
ceased  under  the  proTisions  of  this  Act. 
2.  That  he  has,  on  or  before  the 
twentieth  day  of  July,  1868,  paid  all 
poor  rates  which  have  become  payable 
by  him  as  an  ordinary  oocnpier  in  re- 
spect of  the  premises  up  to  the  pre- 
ceding fifth  day  of  January." 

13  &  14  Vict,  c  99,  s.  1 :— "That 
from  and  after  the  passing  of  this  Act, 
it  shall  be  lawful  for  the  Testry  of  any 
parish,  from  time  to  time  and  at  all 
times  hereafter,  to  declare  and  order 
that  the  owners  of  tenements  in  such 
parish  the  yearly  rateable  Talae  whereof 
shall  not  exceed  61.,  shall  be  rated  and 
assessed  to  the  rates  for  the  relief  of  the 
poor  in  respect  of  such  tenements  in- 
stead of  the  occupiers  thereof,  and  the 
order  so  made  shall  remain  in  force 
until  rescinded  in  the  manner  herein- 
after anthorised." 

S.  2:  *'That  it  shall  be  lawful  for 
the  vestry  of  the  said  parish,  by  a 
majority  of  two-thirds  at  least  of  the 
votes  of  the  persons  present  at  a  meet- 
ing duly  called  for  that  purpose  pur- 
suant to  notice,  as  hereinafter  men- 
tioned, and  competent  to  vote  thereat, 
at  any  time  after  the  expiration  of  two 
years  from  the  time  when  any  such 
order  shall  be  so  made,  to  order  that 
from  and  after  a  day  to  he  fixed  by  such 
vestry,  not  being  less  than  three  years 
from  the  date  of  such  original  order, 
such  order  shall  cease  and  he  rescinded, 
in  which  case,  from  and  after  such  last- 
mentioned  day,  the  said  order  shall  be 


rescinded  and  no  longer  in  force :  Pro- 
vided nevertheless  that  the  provisions 
in  this  Act  contained  shall  remain  and 
continue  in  force  for  the  purpose  of  col- 
lecting and  recovering  any  rate  which 
may  have  heen  previously  made  in  pur- 
suance of  such  order." 

S.  4 :  *'  That  while  such  order  as 
firstly  hereinbefore  mentioned  is  in 
force  the  owner  of  every  tenement  in 
every  parish  the  yearly  rateable  value 
whereof  shall  not  exceed  61.  shall  be 
assessed  to  the  rates  for  the  relief  of  the 
poor,  and  to  the  rates  for  the  repairs  of 
the  highways,  in  respect  of  such  tene- 
ment at  three-fourths  of  the  amount  at 
which  such  tenement  would  he  liable 
to  he  rated  in  case  this  Act  had  not 
passed;  and  further,  that  whilst  such 
order  as  firstly  hereinbefore  mentioned 
is  in  force,  if  any  owner  of  one  or  more 
such  tenements  shall  be  desirous  of 
paying  a  rate  for  one  year  in  respect 
of  all  such  tenements  in  any  parish, 
whether  such  tenements  be  occupied  or 
unoccn{»ed,  and  shall  give  notice  in 
writing  of  such  his  desire  to  the  over- 
seers of  the  poor  and  the  surveyors  of 
the  highways  within  one  calendar 
month  after  the  passing  of  this  Act^  or 
in  any  subsequent  year  within  fourteen 
days  next  after  the  25th  of  March  in 
that  year,  then  and  in  such  case  such 
owner  shall  be  assessed  to  the  rate  for 
the  relief  of  the  poor,  and  to  the  rates 
for  the  repair  of  the  highways,  in 
respect  of  such  tenement  or  tenements 
respectively,  whether  the  same  he  occu- 
pied or  unoccupied,  from  thenceforth 
till  the  25th  of  March  following,  at  a 
sum  not  being  less  than  one  half  of 
the  amount  at  which  such  tenement  or 
tenements  respectively  would  be  liable 
to  be  rated  if  occupied,  in  case  this  Act 
had  not  passed.** 


1868 
Mason 

V. 

Bennstt. 


Beskvpt. 
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1868  with  the  conditions  prescribed  by  s.  3  of  that  Act ;  secondly,  tlu: 
~~  ma«ox~  under  s.  7  the  liability  of  the  owner  to  be  rated  instead  of  the 
occupier  ceased  on  and  after  the  passing  of  the  Act ;  thirdly,  that 
they  had  not  brought  themselves  within  s.  8,  inasmuch  as  they 
had  not  been  dnly  rated  as  ordinary  occupiers  to  all  poor  rates  in 
respect  of  the  premises  after  the  liability  of  the  owner  to  be  latd 
had  ceased,  nor  had  they  paid  all  poor  rates  payable  by  them  a^ 
ordinary  occupiers  in  respect  of  the  premises  up  to  the  preeedis^ 
5th  of  January. 

On  the  other  hand,  it  was  contended  in  support  of  the  votes: 
first,  that  by  virtue  of  proviso  1  in  s.  7  the  liability  of  the  owner 
to  be  rated  to  the  poor  rate  did  not  cease  until  the  29th  of  Sep* 
tember,  1867,  and  therefore  that  the  compounded  rates  paid  is 
respect  of  the  rate  made  on  the  5th  of  September,  1867,  were 
properly  paid ;  secondly,  that  the  respondents  were  entitled  to  be 
roistered  under  s.  8. 

The  revising  barrister  decided  that  under  proviso  1  of  s.  7  the 
liability  of  the  owner  to  be  rated  did  not  cease  until  the  29th  ol 
September,  and  that  the  respondents  were  entitled  to  be  roistered 
under  s.  8.  He,  therefore,  disallowed  the  objections,  and  retaioed 
the  names  of  the  respondents  upon  the  list 

If  the  Court  were  of  opinion  that  his  decision  was  wrongs  the 
register  was  to  be  amended  by  erasing  the  names  of  the  respond- 
ents from  the  list. 

Nov.  17.  Keane,  Q.C.,  for  the  appellant  The  liability  of  the 
owner  to  be  rated  instead  of  the  occupiers  in  this  case  ceased  on  the 
passing  of  the  Bepresentation  of  the  People  Act  1867  (30  &  31 
Vict.  c.  102).  This  depends  upon  the  meaning  of  the  word  **  com- 
position" in  the  first  proviso  to  s.  7.  If  that  means  an  agreement 
for  the  payment  of  a  proportion  only  of  the  rates,  the  appellant  is 
wrong ;  if  it  means  the  rate  compounded  for,  he  is  right  Now  s.  7 
begins  with  a  clear  affirmative  statement  **  that  where  the  owner  is 
rated  at  the  time  of  the  passing  of  the  Act  to  the  poor  rate  .  .  • 
instead  of  the  occupier,  his  liability  to  be  rated  in  any  futore  poor 
rate  shall  cease."  And  the  first  rule  for  interpreting  the  rest  of 
the  section  is,  that  it  should,  if  possible,  be  so  inteipreted  as  to 
give  effect  to  this  distinct  enactment 
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[BoviLL,  C.J.    Ib  not  the  expression  "liability  to  be  rated"       1868 
applicable  rather  to  the  case  where  the  vestry  rate  the  owner  by      UAmyv 
their  own  Tote,  or  where  the  owner  is  entitled  to  insist  on  their    ^   *_ 
entering  into  an  agreement  to  that  effect,  than  to  the  case  where 
there  is  a  yoluntary  agreement?    The  words,  too,  of  the  section 
^' rated  instead  of  the  occupier"  are  less  appropriate  in  a  case 
where  the  owner  is  to  pay  the  rates  whether  the  houses  are  occu- 
pied or  not] 

In  all  cases  under  30  &  31  Vict  c.  102,  the  occupiers  are  claim- 
ing, and  there  must  therefore  be  occupiers,  and  an  owner  rated 
instead  of  them.    The  first  subsection  is  equally  explicit,  but  for 
the  concluding  words  "except  as  hereinafter  mentioned."     One 
exception  is  to  be  found  in  the  words  which  follow  the  second 
subsection,  and  which  were  explained  in  the  case  of  Stamper  y. 
Sunderland.  (1)    It  may  be  that  that  is  the  only  exception ;  it  at 
any  rate  satisfies  the  words  at  the  conclusion  of  sub-s.  1.    Coming, 
then,  to  the  first  proviso,  if  the  word  "  composition  "  mean  agree* 
ment  to  compound,  a  rate  might  haye  been  made  before  the  29th 
of  September  which  would  haye  continued  after  that  date,  and  in 
which  the  owner  should  have  been  rated  instead  of  the  occupiers. 
The  expression  in  these  provisoes,  at  all  events,  means  rather  the 
rate  compounded  for.    The  second  proviso  speaks  of  "  the  collec- 
tion and  recovery  of  any  such  composition/'    It  is  impossible  to 
collect  an  agreement,  and  the  word  "  such "  shews  that  the  term 
''composition"  has  the  same  meaning  as  in  the  preceding  section. 
The  meaning  of  the  second  proviso  appears  to  be,  that  where  a 
rate  has  been  made  before  the  passing  of  the  Act,  in  which  the 
owners  have  been  rated,  the  composition  may  be  recovered  after 
the  passing  of  the  Act  up  to  the  29th  of  September,  but  not  after- 
wards. 

[BoviLL,  C.  J.    If  that  were  so,  the  first  proviso  would  be  un- 
necessary ;  the  second  would  include  the  whole.] 

Then  s.  8  does  not  say  that  the  occupiers  must  have  been  rated 
to  all  rates  after  the  composition  ceased,  or  after  the  29th  of  Sep- 
tember, but  after  the  liability  of  the  owner  has  ceased.  Now  that 
expression  only  occurs  at  the  beginning  of  s.  7,  and  there  it  is  ou- 
sted that  the  Uabilitif  shall  cease  on  the  passing  of  the  Act  In 
(1)  Law  Bep.  3  G.  P.  388. 
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1806        the  case  of  Stamper  v.  Sunderland  (1),  the  intentioii  of  the  Act  iFa§ 
Mabon      held  to  make  the  time  of  its  passiDg  the  deciding  point. 
BcNNvrr.        [BoYiLL,  CJ.    That  was  said  with  reference  to  the  &ct»  of  tlut 
case,  and  the  decision  was  on  a  part  of  the  Act,  in  which  the  29th 
of  September  is  expressly  mentioned,  which  iBYolved  other  oob-  ! 
siderations.] 

Maniehf,  Q,C.  {Kemjlay  with  him),  for  the  respondents,  was  do: 
called  npon. 

BOYILL,  C.J.  I  think  this  is  a  perfectly  clear  case.  Mr.  Eeaae 
has  argued  with  extreme  ingenuity,  but  has  &iled  to  raise  even  s 
doubt  in  my  mind.  The  object  of  the  sections  referred  to  hbsod 
doubt  to  prevent  the  owner  being  rated  instead  of  the  occopia 
after  the  passing  of  the  Act,  in  order  that  the  occapier  might  cot  | 
be  depriyed  of  the  franchise.  The  commencement  of  the  Tth  sec* 
tion  provides  distinctly  that  in  some  cases  the  rating  of  the  ovner 
shall  cease.  The  words  immediately  preceding  the  provisoes  spe- 
cify equally  clearly  that  in  another  class  of  cases,  a  class  whidi 
we  had  to  consider  in  the  case  of  Stamper  v.  Sunderland  (1),  the 
owner  shall  continue  to  be  rated.  Then,  in  the  first  proyiso^  a 
third  class  of  cases  is  referred  to  where  a  composition  exists,  in 
which  the  owner  shall  continue  to  be  rated  till  the  29th  of  Sep- 
tember, 1867.  This  class  of  cases  must  at  any  rate  include  the 
case  in  which  the  landlord  has  entered  into  an  agreement  und^ 
the  provisions  of  the  Small  Tenements  Act,  s.  4,  to  pay  a  composi- 
tion for  the  rates  of  all  the  houses  owned  by  him,  less  than  three- 
quarters  of  the  full  amount  of  the  rates,  which  would  have  been 
paid  by  the  occupiers.  Mr.  Keane  argues  that  the  first  proviso  is 
only  intended  to  prevent  the  Act  affecting  any  rate  made  previoos 
to  its  passing  under  an  agreement  of  composition,  but  if  that  were 
the  intention  this  proviso  would  be  unnecessary,  because  that  is 
provided  for  by  the  second  proviso.  That  the  word  composition  is 
here  used  for  an  agreement  to  compound  is  clear  from  the  hst 
words  of  the  proviso,  "  that  no  such  composition  shall  remain  in 
force  beyond  the  given  date,"  which  shew  that  it  is  somethrog  that 
would  otherwise  have  continued  to  exist,  which  a  rate  would  not 
The  word  composition  is  used  in  different  senses,  thus  we  say  either 

(1)  Law  Rep.  3  C.  P.  888. 
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a  man  made  a  composition  with  bis  creditors,  in  whicli  case  it  1868 
means  an  agreement,  or  that  he  has  paid  the  composition,  in  which  Hadok 
case  it  means  the  sum  agreed  to  be  paid.  It  seems  to  me  there-  bhikbtt. 
fore  that  the  effect  of  the  first  proviso  is  to  continue  the  liability 
of  the  owner  to  be  rated  till  the  29th  of  September  in  all  cases  in 
which  there  is  an  express  agreement  for  the  payment  of  a  compo- 
sition with  the  owner  existing  at  the  time  the  Act  passed.  The 
language  of  the  8th  section  clearly  confirms  this  yiew ;  it  refers  to 
the  case  in  which  the  occupier  is  not  and  the  owner  is  rated,  and 
provides  that  the  occupier  shall  be  entitled  to  be  registered,  not- 
withstanding he  may  not  have  been  rated  prior  to  the  29th  of  Sep- 
tember, 1867,  under  certain  conditions.  This  seems  to  me  to  point 
to  a  time  other  than  the  passing  of  the  Act  as  intended  to  be  the 
dividing  line  with  respect  to  the  liability  of  the  owner  to  be  rated ; 
the  first  condition  indicates  the  same  thing,  for  instead  of  requiring 
the  occupier  to  have  been  duly  rated  from  the  passing  of  the  Act, 
as  it  would  have  done  if  Mr.  Keane  be  right,  it  requires  the 
rating  to  have  been  to  all  rates  ''  after  the  liability  of  the  owner  to 
be  rated  to  the  po<H*  rate  has  ceased,"  an  expression  that  embraces 
all  the  eases  referred  to  in  the  previous  section.  It  seems  to  me 
therefore  that  thk  case  comes  within  the  first  proviso  of  s.  7,  and 
that  the  decision  of  the  revising  barrister  was  right,  and  must  be 
afiSrmed  with  costs. 

Btles,  J.  I  am  of  the  same  opinion,  and  I  rest  my  decision 
entirely  on  the  first  proviso  of  the  7th  section,  which  says  that 
where  there  is  a  composition  existing  at  the  passing  of  the  Act^  it 
is  to  continue  till  the  29th  of  September,  1867.  I  think  that  the 
agreement  by  the  landlord  in  this  case  was  a  composition  within 
the  meaning  of  that  proviso. 

Keating,  J.  I  am  of  the  same  opinion.  I  have  been  really 
unable  to  discover  how  any  doubt  on  the  subject  could  arise. 

Deemon  affirmed. 

Attorneys  for  appellant:  Hdder  &  Kirkbanhy  for  Hdder,  White* 
haven. 

Attorneys  for  respondents :  Ghegoryy  BawdiffeSy  dt  Bawle,  for 
Luwh  db  Haweon,  Whitehamk 
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TBomB 


TROTTER  V.  TREVOR, 
rp^^         Appeal  from  the  Bevising  Barrister  for  the  borough  <rf  North- 
allerton. 

The  name  of  William  Anderson  on  the  list  of  Toten  for  the 
said  borough  was  duly  objected  to. 

The  fiftcts  of  the  case  were  as  follows : — ^William  Anderson  ^u, 
on  the  last  day  of  July,  1868,  and  during  the  whole  of  the  pre- 
ceding twelve  months,  an  occupier  as  tenant  of  a  dwelling  house 
in  the  township  of  Brompton,   within  the  borough  of  Nortb- 
allerton,  of  a  net  yearly  rateable  value  of  less  than  IQL    The 
Small  Tenements  Act  (13  &  14  Yict  c  99)  (1)  had  been  daij 
adopted  in  the  township  of  Brompton,  and  was  in  force  in  that 
township  at  the  time  of  the  passing  of  the  Bepresentation  d  the 
People  Act»  1867,  and  the  owner  of  the  premises  occupied  hf 
Anderson  was  assessed  to  the  rates  for  the  relief  of  the  poor,  and 
to  all  other  rates  and  assessments  in  respect  of  which  the  owner 
of  such  premises  was  rateable,  pursuant  to  the  provisions  of  that 
Act  and  s.  3  of  14  &  15  Yict.  c  39.    It  was  customary  in  the 
township  of  Brompton  to  make  all  poor-rates  prospectively  to  meet 
the  future  expenditure.    The  first  rate  for  the  relief  of  the  poor 
within  the  township  of  Brompton  made  after  the  passing  of  the 
Bepresentation  of  the  People  Act,  1867,  was  duly  made  and 
allowed  by  two  justices  on  the  4th  of  September,  1867,  and  in  that 
rate  Anderson's  name  was  inserted  in  the  column  headed  '^Name 
of  Occupier,"  and  the  owner's  name  was  inserted  in  the  column 
headed  ''Name  of  Owner,"  and  the  owner  was  assessed,  as  he  pre- 
viously had  been  in  pursuance  of  the  Small  Tenements  Act,  at 
three-fourths  of  the  amount  at  which  Anderson  would  haye  been 
rateable  had  the  Small  Tenements  Act  not  been  adopted  within 
the  township  of  Brompton.    The  amount  so  assessed  was  paiVl  by 
the  owner.    The  owner  of  the  premises  occupied  by  Anderson  had 
not  at  any  time  availed  himself  of  the  provisions  contained  in  the 
latter  part  of  s.  4  of  the  Small  Tenements  Act    Anderson  bad  v^ 
claimed  to  be  rated  instead  of  the  owner  in  respect  of  the  rate  d 
the  4th  of  September,  1867.    No  other  rate  for  the  relief  of  tia 
poor  was  made  for  the  township  before  the  5th  of  Januaryi  IS^ 
(1)  See  ante,  p.  606,  n. 
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The  subeeqneiit  poor-rates,  made  in  the  year  ending  the  Slst  of       1868 
July,  1868,  were  respectively  made  on  the  14th  of  February  and     xbotteb 
the  21st  of  May,  and  in  both  those  rates  Anderson  was  rated  as  an 
ordinary  occupier,  and  paid  an  equal  amount  in  the  pound  to  that 
payable  by  other  ordinary  oocupiers. 

It  was  contended  on  behalf  of  the  objector,  first,  that  Ander- 
son had  not,  during  the  whole  of  the  twelye  calendar  months  pre- 
ceding the  last  day  of  July,  1868,  been  rated  as  an  ordinary 
occupier  in  respect  of  the  premises  occupied  by  him  to  all  rates 
made  for  the  relief  of  the  poor  in  respect  of  such  premises,  and 
had  not,  on  or  before  the  20th  day  of  July,  1868,  paid  an  equal 
amount  in  the  pound  to  that  payable  by  other  ordinary  occupiers 
in   respect  of  the  same  premises  np  to  the   preceding   5th  of 
January  according  to  the  provisions  of  the  3rd  section  of  the 
Bepresentation  of  the  People  Act,  1867.  (1)    Secondly :  that  the 
liability  of  the  owner  to  be  rated  or  assessed  to  any  subsequent  rate 
for  the  relief  of  the  poor  ceased  on  the  passing  of  the  Bepresenta- 
tion of  the  People  Act,  1867,  under  the  provisions  of  s.  7  of  that 
Act.  (1)    Thirdly :  that  this  liability  was  in  nowise  affected  by  the 
first  proviso  to  the  last-mentioned  section,  as  the  word  '*  composition  ** 
in  such  proviso  related  only  to  cases  where  the  owner  had,  under 
the  provisions  of  the  latter  part  of  the  4th  section  of  the  Small 
Tenements  Act  (1),  compounded  for  the  rate  for  a  year  in  respect 
of  all  his  tenements  occupied  or  unoccupied  within  the  township  of 
a  rateable  value  of  not  more  than  6{.,  and  to  special  local  Acts. 

It  was  contended  on  the  part  of  Anderson,  firsts  that  the  rate 
made  on  the  4th  of  September,  1867,  was  not  payable  by  him  in 
respect  of  the  premises  then  occupied  by  him,  but  by  the  owner 
thereof,  and  that  therefore  the  4th  paragraph  of  s.  3  of  the  Bepre- 
sentation of  the  People  Act^  1867,  was  not  applicable ;  secondly, 
that  a  composition  within  the  meaning  of  that  word  in  the  first 
proviso  to  s.  7  existed  in  the  township  at  the  time  of  the  passing  of 
the  Act ;  and  that  as  the  rate  was  made  before  the  29th  of  Septem- 
ber, 1867,  and  as  Anderson  had  actually  been  rated  as  an  ordinary 
occupier  in  all  subsequent  rates,  he  must  be  taken  to  have  been 
sufficiently  rated  under  the  7th  and  8th  sections  for  the  purposes 
of  being  placed  on  the  register. 

(1)  For  the  BectionB  of  that  Act  see  ante,  p.  504,  d. 
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1868  Upon  the  above  facts  the  reyising  barrister  decided  that  Ander* 

Tbottke     son  was  entitled  to  have  his  name  retained  on  the  roister.  If 

Tbsvob.     *^®  Court  should  be  of  opinion  that  his  decision  was  wrong,  the 

register  was  to  be  amended  by  expunging  the  names  of  And^sac 

and  eighty-five  other  persons,  whose  cases  were  consolidated. 

Nov.  18.    Manidyy  Q.C.  {Qlyn  with  him),  for  the  appellant  The 
facts  in  this  case  are  similar  to  those  in  Mason  v.  BennM  (1)  jost  de- 
cided, except  that,  though  the  vestry  had  passed  a  TOte  adopting  tk 
Small  Tenements  Act,  so  that  the  owner  was  rated  for  thehoieesk 
question  instead  of  the  occupier,  there  was  no  special  agreeing 
between  the  parish  and  the  landlord  with  respect  to  the  rating  d 
all  his  houses,  occupied  or  unoccupied,  but  he  was  simply  nt&i 
instead  of  the  occupier  for  occupied  houses  at  three-fourths  of  the 
usual  rate.     The  revising  barrister  has  decided  that  the  pari^  did 
right  in  continuing  to  rate  the  owner  after  the  passing  of  the 
Kepresentation  of  the  People  Act,  1867,  till  the  29th  of  September, 
1868 ;  but  the  case  comes  precisely  within  the  substantive  enact- 
ment of  s.  7,  and  does  not  come  within  the  first  proviso^  wiueii 
refers  only  to  cases  where  there  is  a  composition,  Le.,  an  expies 
agreement  between  the  landlord  and  the  vestry  for  his  paying  a 
definite  sum  less  than  he  would  otherwise  do  for  the  whole  of  his 
houses  occupied  or  unoccupied.    The  word  composition  appear 
first  to  have  been  used  in  14  &  15  Yict  c.  14.     The  Beform  kd 
(2  Wm.  4,  c.  45,  s.  30),  had  provided  that  any  occupier  might  daiffl 
to  be  rated,  and  on  doing  so  and  paying  the  full  amount  ol  the 
rates,  should  be  entitled  to  have  his  name  put  upon  iht  rat& 
Under  that  Act,  however,  the  occupier  was  obliged  to  make  afresh 
claim  every  year.  The  14  &  15  Vict,  a  14,  was  passed  to  remedy  this 
evil,  and  provided  (ss.  1  and  2),  that  an  occupier  having  once  daimed 
need  not  renew  his  claim,  but  should  remain  liable  to  pay  tbeistes 
as  long  as  he  occupied  the  premises  and  remained  on  the  register- 
Then  it  is  provided  by  s.  3,  that  "  where  by  a  composition  ioUk  ^ 
landlord  a  less  sum  shall  be  payable  than  the  full  amount  of 
rate  which,  except  fov  such  composition,  would  be  due  in  respect  o^ 
the  same  premises,  the  occupier  claiming  to  be  rated  shall  not  be 
bound  to  pay  or  tender  more  than  the  amount  then  payable  under 

(1)  Ante,  p.  502. 
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such  compoBition."   The  words  "  with  the  landlord"  shews  that  this        1868 
refers  only  to  the  case  where  there  is  an  express  agreement  with     tbottkb^ 
the  landlord,  and  not  to  the  C€ise  where  a  less  sum  is  paid  merely     trevob 
by  the  vote  of  the  vestry ;  and  this  is  fair,  because  where  there  is  an 
express  agreement  the  parish  receive  rates  in  rei^ect  of  unoccupied 
houses,  and  they  cannot  therefore  be  entitled  to  receive  full  rates 
for  the  occupied  houses.  Whatever  doubt,  however,  may  exist  about 
the  meaning  of  the  word  composition  in  former  Acts,  it  seems 
quite  clear  from  the  context  what  it  signifies  in  the  Bepresentation 
of  the  People  Act,  1867.    The  owner  is  never  rated  by  the  general 
law,  but  only  under  special  Acts,  such  as  the  Small  Tenements  Act, 
and  many  local  Acts.    The  7th  section  of  the  Bepresentation  of 
the  People  Act  makes  the  rating  of  the  owner  in  all  casea  to  cease, 
but  the  first  proviso  excepts  the  case  of  a  composition  existing  at 
the  time  of  the  passing  of  the  Act    If  that  included  the  case  in 
which  the  owner  was  rated  by  the  force  of  the  Small  Tenements  Act 
adopted  by  a  vote  of  the  vestry,  and  not  only  the  case  where  there 
is  an  express  agreement  with  the  landlord  under  the  authority  of 
that  or  some  similar  Act,  the  proviso  would  be  co-extensive  with  the 
enactments,  and  in  fact  simply  a  contradiction  of  it.   Moreover,  the 
expression,  '^  a  composition  existing  at  the  time  of  the  passing  of 
the  Act,"  would  not  be  appropriate,  to  the  mere  fact  of  an  Act 
being  then  in  force  which  altered  the  amount  of  rates  payable  in  a 
particular  case.    The  legislature  might  well  hesitate  to  put  an  end 
at  once  to  an  agreement  which  would  otherwise  last  for  a  year ; 
and  the  end  of  the  half  year,  which  is  the  29th  of  September, 
would  be  a  natural  date  at  which  it  should  cease ;  but  no  such 
considerations  would  prevent  them  from  putting  an  end  to  the  ap- 
plication of  an  Act,  the  application  of  which  the  vestry  itself  could 
make  to  cease  at  any  moment  by  merely  passing  a  resolution  to 
that  effect.     The  second  proviso  of  the  7th  section  enables  a  rate 
made  previously  to  the  Act  to  be  collected  after  the  passing  of 
the  Act  up  to  the  29th  of  September,  1867.    This  would  be  mean- 
ingless if  a  fresh  rate  could,  under  the  first  proviso,  even  be  made 
during  that  time. 

Gray,  Q'C.  (Cave,  with  him),  for  the  respondents.  The  question 
in  this  case,  no  doubt,  is  what  is  the  meaning  of  the  word  composi- 
tion m  the  first  proviso  of  s.  7  of  the  Representation  of  the  People 
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1868  Act,  1867?  The  respondents  contend  that  it  indndes  eTery  C8% 
Tbottbb  where  the  occupier  is  not  on  the  rate  but  the  owner  is,  and  is  rated 
Tbbvob.     **  *  lower  rate  than  the  other  occupiers. 

[BoviLL,  C.  J.  Are  there  any  Acts  under  which  the  owner  k  rated 
instead  of  the  occupier  except  Sturges  Bourne's  Act  (59  GeaS, 
c  12),  the  Small  Tenement  Act  (13  &  14  Yict.  c  99),  and  local 
Acts?] 

There  do  not  appear  to  be  any  other  public  Acts. 

[BoYiLL,  C.J.  Are  there  any  other  classes  of  cases  in  which  tk 
owner  is  rated  instead  of  the  occupier,  except  those  in  whidi  tk 
overseers  compulsorily  rate  the  owner  at  three-fourths  of  the  M 
rate,  and  cases  in  which  the  owners  agree  to  be  rated  at  less  iim 
three-fourths  the  full  rate,  paying  the  rate  whether  the  houses  aie 
occupied  or  not?] 

Probably  not;  though  it  often  happens  without  authority. 

[BoviLii,  C  J.  That  is  illegal.  We  cannot  suppose,  theiefcK. 
that  it  was  in  the  contemplation  of  the  legislature.] 

It  was  hardly  illegal,  for  until  the  passing  of  the  late  Ad,  the 
right  of  the  voter  was  always  considered  as  a  privilege,  and  the 
earlier  Acts  gave  him  a  right  to  claim  to  be  rated  if  he  liked,  Imt 
he  was  not  obliged  to  do  so.    The  policy  of  the  late  Act,  on  the 
contrary,  is  to  compel  all  occupiers  to  be  rated,  and  it  is  coi^e- 
quently  made  illegal  to  place  the  owner  on  the  rate  in  order  thst 
the  occupier  may  necessarily  be  so.    Even,  therefore,  if  the  first 
proviso  includes  all  the  cases  to  which  the  earlier  part  of  the  8e^ 
ticA  could  refer,  there  would  be  still  a  sufficient  object  in  the 
general  enactment  at  the  commencement  of  the  section,  namely, 
to  make  dear  the  alteration  intended  in  the  general  law.    The 
Small  Tenements  Act  does  not  use  the  word  **  composition,*' or 
**  compounding,"  and   those  terms  are  in  fact  of  more  reoeDt 
origin.     They  are  first  used  in  14  &  15  Vict.  c.  14,  and  there  they 
include  both  the  classes  of  cases,  for  2  Wjn.  4,  c  45,  s.  30,  refers 
to  all  persons  who  are  not  on  the  rates,  and  therefore  unable  to 
vote ;  and  14  &  15  Vict,  c  14,  was  passed  to  relieve  them  from  the 
necessity  of  making  an  annual  claim,  or  paying  a  larger  sum  ihas 
their  landlords  would  have  done.    But,  further,  it  is  notorious  that 
**  compounding  "  and  "  compound  householder,'*  were  words  in  everr 
one's  mouth  two  years  ago,  at  the  time  when  the  Beprescntatiou  d 
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the  People  Act  was  in  progress,  and  withont  referring  to  what        1868 
passed  in  parliament,  it  is  well  known  that  it  was  nsed?  in  the     TBomB  " 
newspapers  and  common  conyersation  to  include  all  cases  in  which     xrbyob. 
the  owner  was  rated  instead  of  the  occupier  and  at  a  reduced  rate. 
If  the  term  was  only  intended  to  apply  to  the  cases  in  which  the 
landlord  made  an  express  agreement  with  the  parish,  what  was  the 
term  applicable  to  the  other  cases,  and  why  was  no  provision  made 
respecting  them  ?    It  is  only  in  some  cases  that  the  vestry  could 
put  an  end  by  vote  to  the  compounding,  for  13  &  14  Vict,  c  99, 
8.  2,  shews  that  when  the  vestry  have  by  their  vote  adopted  the 
Small  Tenements  Act,  it  must' continue  in  force  for  at  least  three 
years.    The  reason  that  the  29th  of  September,  1867,  has  been 
fixed  on  for  the  composition  in  all  cases  to-  cease  is  probably 
because,  that  being  quarter-day,  there  would  then  be  an  opportu- 
nity, in  many  instances,  for  the  landlords  and  tenants  to  readjust 
their  rents  upon  the  new  footing. 
Manisiy,  Q.O.,  in  reply. 

The  Coubt  intimated  that  they  would  hear  the  argument  in 
Hanks  v.  Jones  before  giviog  judgment 


HANKS  V.  JONES. 

Appeal  from  the  Bevising  Barrister  for  the  borough  of  Malmes- 
bury. 

The  facts  were  similar  to  those  in  Trotter  v.  Trevor. 

It  was  contended  on  behalf  of  the  appellant  that  he  was  entitled, 
as  a  compound  householder,  to  be  registered  under  s.  8  of  the  He- 
presentation  of  the  People  Act,  1867,  for  that  the  effect  of  the  first 
proviso  in  8.  7  of  that  Act,  coupled  with  the  enactment  in  s.  8,  was 
to  keep  alive  the  liability  of  the  owner  to  be  rated  under  the  Small 
Tenements  Act,  instead  of  the  occupier,  until  the  25th  of  Septem- 
ber, 1867. 

The  revising  barrister  decided  that  the  house  occupied  by  the 
appellant  was  a  dwelling  house  for  which  the  owner  instead  of  the 
occupier  at  the  time  of  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867,  was  liable  to  be  rated ;  that  by  virtue  of  s.  7  of 
that  Act  this  liability  of  the  owner  to  be  rated  in  any  future  poor 
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1868  rate  ceased  upon  the  passing  of  that  Act ;  that  the  first  proTiso  is 
Hakm  8-  7  had  not  the  operation  contended  for  by  the  appellant;  that 
JoNEB  ^^®  ^*®  ^  qnestion  having  been  made  after  the  liability  of  the 
owner  to  be  rated  had  ceased,  and  the  appellant  not  haying  been 
duly  rated  thereto  as  an  ordinary  occupier,  the  first  condition  of  s.  ^ 
had  not  been  satisfied,  and  the  appellant  was  not  entitled  to  be 
registered  under  s.  8,  and  upon  these  grounds  he  expunged  the 
name  of  the  appellant  from  the  list  of  yoters. 

The  question  for  the  opinion  of  the  Court  was  whether  the 
liability  of  the  owner  to  be  rated  instead  of  the  occupier  kJ 
ceased,  under  the  proyisions  of  the  l$epresentation  of  the  People 
Act,  1867,  prior  to  the  making  of  the  rate  on  the  Slst  of  August. 
1867. 

M€umamara  (Sir  J.  B.  Karddke^  A.  O.,  and  Keane,  Q.G.,  with  himl 
for  the  appellant  The  word  composition  must  be  taken  in  its  popular 
sense,  which  is  a  rate  abated  or  compounded  for ;  there  is  no  reason 
why  there  should  be  the  distinction  contended  for  by  the  othei»side 
between  cases  in  which  the  landlord  agrees  specially  as  to  the  terms 
of  his  rating  and  those  in  which  he  does  not.  In'  both  cases  the 
resolution  of  the  yestry  must  be  passed,  and  is  the  foundation  of 
the  liability. 

[BoviLL,  C.J.  There  are  seyeral  distinctions  between  the  two 
classes  of  cases.  Thus,  in  the  former,  the  owner  is  rated  withoat  his 
consent ;  in  the  latter,  it  is  with  his  consent.  In  the  former,  &e 
system  of  rating  is  applicable  to  the  whole  parish,  applying  to  all 
owners  of  tenements  under  the  yalue  of  6/. ;  in  the  latter,  the  lower 
rating  is  applicable  only  to  those  who  haye  giyen  the  required  notice 
and  agreed  with  the  yestry  as  to  the  abatement  at  which  they  skU 
be  rated.  In  the  former  case,  too,  the  system  of  rating  most  h^ 
for  three  years,  and  may  then  be  discontinued  at  any  time ;  in  the 
latter,  the  agreement  is  always  for  one  year  certain,  and  not  longer. 
The  real  question  is  whether,  in  consequence  of  these  distinctions. 
the  legislature  haye  treated  them  differently  in  the  late  Act] 

The  word  composition  is  certainly  used  in  14  &  15  Vict  c.  li 
to  include  both  classes  of  cases. 

[BoviLL,  CJ.  That  Act  being  a  Eegistration  Act  cannot  hare 
referred  to  the  Small  Tenements  Act  (13  &  14  Vict  a  99),  which 
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applies  only  to  tenements  below  the  value  of  61,  the  occupiers  of       1868 
vrbich  had  not  then  the  franchise,  nor  can  it  have  had  reference  to      hanks 
Sturges  Bourne's  Act  (59  Geo.  3,  c  12),  which  did  not  apply  to      j^^ 
parliamentary  boroughs.     It  must  have  had  reference,  therefore, 
to  local  Acts,  of  which  there  were  many  throughout  the  country.] 

MeHish,  Q.G.  (GreviUe  Howard  with  him),  for  the  respondent.  It 
seems  to  be  agreed  that  the  question  turns  on  the  meaning  of  the 
word  "  composition  "  in  the  first  proviso  to  s.  7  of  30  &  31  Vict 
c.  102,  and  that  there  are  two  classes  of  cases  to  which  it  may 
apply.  The  word  ''  composition,"  in  its  plain  and  ordinary  sense 
implies  an  agreement,  while  in  the  one  class  of  cases  there  is  no 
agreement,  only  an  enactment  applied  to  the  parish  by  the  vote  of 
the  vestry.  There  is  good  reason  why  the  legislature  should  make 
the  distinction,  because  in  the  one  class  of  cases  the  vestry  could 
themselves  put  an  end  to  the  rating  of  the  owners  at  any  time  after 
the  first  three  years  had  elapsed,  while  in  the  second  there  was  a 
definite  binding  agreement  which  it  might  well  be  considered 
iinjuErti  to  terminate  abruptly. 

[BoviLL,  C.J.  But  it  is,  at  all  events,  terminated  only  six  weeks 
after  the  passing  of  the  Act,  although  the  agreement  would  other- 
wise last  till  the  25th  of  March  in  the  following  yeaT.] 

The  second  proviso  seems  to  carry  out  the  distinction  between  the 
two  classes  of  cases,  the  word  "  rate  "  in  it  referring  to  the  cases 
in  which  the  owner  was  rated  imder  the  general  provisions  of  the 
Small  Tenements  Act  for  three-fourths  of  the  whole  rate,  while  the 
word  "composition"  refers  to  the  cases  where  by  agreement  he 
was  rated  to  a  less  sum.  The  proviso,  however,  was  probably  in- 
serted ex  cautel& ;  it  can  hardly  be  doubted  that  rates  made  before 
the  passing  of  the  Act  could  in  any  case  have  been  collected.  The 
same  use  of  the  word  is  to  be  found  in  14  &  15  Vict.  c.  14 ;  by 
8. 1  the  tenant  is  to  tender  the  sum  due,  which  would  be  the  three- 
fourths  payable  under  the  general  provisions  of  the  Small  Tene- 
ments Act,  and  s.  3  then  provides  that  when  there  is  a  composition 
with  the  landlord,  the  tenant  need  only  pay  the  sum  due  under 
that  composition. 

[Bbett,  J.  The  same  construction  would  apply  to  the  Beform 
Act  (2  Wm.  4,  c.  45),  s.  30,  and  so  the  provisions  of  the  later  Act 
as  to  the  amount  to  be  tendered  would  be  unnecessary.] 
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1868  It  would  be  necessary  in  the  case  of  local  Acts.    In  a  local  Act 

Hahm      relating  to  the  town  of  Walsall  (11  &  12  Vict,  c  clxL  bs.  53,  56)  (1) 

JoiTEs.      owners  are  to  be  rated  at  the  full  rate,  but  on  notice  giren  bj  the 

owner  he  is  only  to  pay  two-thirds  of  the  full  rate.     Other  local 

Acts  are  probably  in  the  same  form. 

[Eeatino,  J.  That  will  also  give  a  reason  for  the  general  enact- 
ment in  s.  7  of  30  &  31  Yict  c.  102,  as  it  would  afford  an  instance 
in  which  the  owner  was  rated  instead  of  the  occupier,  and  yet  paid 
the  full  rate,  so  that  there  was  no  composition  so  as  to  bring  the 
case  within  the  first  proviso.] 

It  is  worthy  of  remark,  however,  that  in  the  local  Acts,  whenever 
there  is  less  than  the  full  sum  paid,  it  is  by  agreement^  which 
points  to  the  meaning  of  composition  as  referring  to  agreementB 
only. 

Maenamara,  in  reply.  In  neither  case  is  the  rate  paid  by  the 
owner  under  agreement,  but  he  is  rated  under  the  statute  in  ac- 
cordance with  a  statutable  notice  given  by  him. 

BoviLL,  C.  J.  The  question  in  this  case  and  the  case  of  TroUer 
V.  Trevor  is  the  same,  and  entirely  depends  on  what  is  the  con- 
struction of  the  words,  '*  composition  existing  at  the  time  of  the 
passing  of  this  act,*'  in  30  &  31  Vict  c.  102,  s.  7,  proviso  (1.), 
which  enacts,  *'  that  nothing  in  this  Act  contained  shall  affect  aiir 
composition  existing  at  the  time  of  the  passing  of  this  Act,  so 

(1)  11  &  12  Vict  c.  clxi.  s.  53 : —  owner  shall  have  been,  or  shall  be, 

**  The  owner  of  every  tenement  within  liable  to  be  rated  to  the  said  poor  ntes 

the  parish  of  Walsall  which  may  be  ....  for  the  borough  of  Walsall,  m 

assessed  to  the  poor-rate  ....  at  any  respect  of  such  tenement  as  aforasaid, 

annual  sum  at  or  under  6Z.  10s.  rateable  it  shall  be  lawful  for  such  owner  to  give 

value  ....  or  which  is  let  to  weekly  or  notice  to  the  ofiScer  authorized  to  make 

monthly  tenants,  or  ready  furnished,  or  or  collect  any  such  rate,  of  his  intentkn 

in  separate  apartments,  shall  hereafter  to  compound  finr  the  same  by  payment 

be  rated  and  pay  such  several  poor-  of  a  reduced  rate,  whether  such  teoe* 

rates  ....  in  respect  of  such  tene-  ment  be  occupied  or  not ;  and  in  every 

ments,  instead  of  the  actual  occupiers  such   case   every   such   owner  sh&II 

thereof;  and  upon  non-payment  of  any  thenceforth,  until  he  shall  have  given 

such  rate,  or  of  the  sum  for  which  the  the  like  notice  for  determining  soA 

same  may  be  compounded  as  herein-  composition,  be  liable  to  pay  two-thinb 

after  mentioned,  such  rate  or  sum  shall  of  such  rate  only,  and  all  such  compo- 

and  may  be  levied  and  recovered  by  sitions  shall  be  entered  in  the  rste-book 

distress  ....**  of  such  ofiSoer,  and  such  owner  shall  be 

s.  56:— *'In  all  cases  where  any  thenceforth  rated  accoidingly.' 
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nevertheless,  that  no  such  composition  shall  remain  in  force  beyond 
the  29th  day  of  September  next."    If  the  proviso  included  every ' 
case  within  the  principal  enactment  in  s.  7,  the  difficulty  would 
present  itself  of  the  one  stultifying  the  other,  and  my  great  diffi- 
culty was  to  see  what  case  there  was  which,  being  within  the  prin- 
cipal enactment,  was  not  also  within  the  proviso.    Towards  the 
-close  of  the  argument,  however,  we  were  referred  to  various  local 
Acts,  which  provide  that  the  owners  of  tenements  below  a  certain 
rateable  value,  or  let  in  a  particular  way,  shall  be  rated  and  pay 
rates  instead  of  the  occupiers,  and  also  that  such  owners  may  give 
notice  of  their  intention  to  compound  by  paying  a  reduced  rate, 
whether  the  premises  are  occupied  or  not,  in  which  latter  case 
they  are  to  pay  only  two-thirds.    And  thus  it  seems  that  the 
system  adopted  in  some  cases  was  that  the  owners  were  assessed 
for  the  occupiers,  although  there  was  no  diminution  in  the  amount 
of  the  rates,  and  that  there  W6ts  also  power  given  for  making  a 
composition  with  a  landlord  by  which  a  less  sum  was  to  be  paid  by 
him,  and  paid  irrespective  of  whether  the  premises  were  occupied 
or  not    This  system  was  in  existence  in  various  places  when  the 
Small  Tenements  Act  (13  &  14  Vict.  c.  99),  was  passed,  which 
authorized  the  vestry  of  a  parish  to  order  that  owners  of  tenements 
of  a  yearly  rateable  value,  not  exceeding  6Z.,  should  be  rated 
instead  of  the  occupiers,  and  rated  at  only  three-fourths  of  the 
ordinary  assessment,  such  order  to  continue  in  force  for  at  least 
three  years,  but  be  determinable  in  a  particular  way  at  that  or  any 
future  date ;  the  Act  also  authorized  the  landlords  of  such  tene- 
ments to  agree  to  pay  for  one  year,  and  be  assessed  at  a  sum  not 
less  than  one-half  the  usual  assessment,  whether  the  premises  were 
occupied  or  not.    Consequently,  under  that  Act>  there  were  two 
cases :  the  first,  where  all  the  owners  of  such  tenements  paid  a  less 
sum  instead  of  the  occupiers ;  the  second,  where  particular  owners 
undertook  to  pay  a  less  sum  whether  the  premises  were  occu- 
pied or  not ;  and  under  various  local  Acts  the  owners  paid  the 
full  amount,  or  paid  by  agreement  less  than  the  full  amount,  in 
place  of  the  occupiers.    Then  came  14  &  15  Yict  c  14;  but  this 
statute,  as  has  been  pointed  out»  is  a  Eegistration  Act,  and  seems 
to  have  no  operation  on  13  &  14  Vict,  c  99,  for  when  14  &  15 
Vict  c.  14,  was  passed,  the  occupation  firanchise  was  in  respect  of 
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a  lOZ.  annual  yalue,  and  therefore  that  Act  could  hare  no  applica- 
tion to  tenements  not  exceeding  6L  value.  This  Act  would  ik4 
apply  to  Sturges  Bourne's  Act  (59  Geo,  3,  c.  12),  because  the  ktter 
(s.  28)  is  not  to  apply  to  parliamentary  boroughs,  and  it  coulj 
not  apply  to  the  Small  Tenements  Act  (13  &  14  Vict  c  99), 
because  the  Small  Tenements  Act  applied  only  to  6/.  tenements. 
Therefore  14  &  15  Vict  c.  14,  must  apply  to  the  local  Acts,  imder 
which  the  owner  might,  according  to  circumstances,  pay  either  the 
full  amount  of,  or  a  less  amount  than,  the  ordinary  assessment  a 
conclusion  which  is  fortified  by  reference  to  ss.  1  and  3  of  the  Act, 
for  8. 1  speaks  of  a  person  tendering  the  '^  full  amount  of  the  rate 
or  rates  (if  any)  due,"  which  seems  to  refer  to  the  case  where  by  a 
local  Act  the  owner  pays  the  full  amount^  and  s.  3  refers  to  "cases 
where,  by  any  composition  with  the  landlord,  a  less  sum  shall  be 
payable  than  the  full  amount  of  the  rate :"  so  that  the  distinc^cm 
is  made  between  the  payment  of  the  full  and  a  less  amount  The 
30  &  31  Vict.  c.  102,  s.  7,  enacts  that "  where  the  owner  is  rated 
at  the  time  of  the  passing  of  this  Act  to  the  poor-rate  in  respect  d 
a  dwelling  house  or  other  tenement  situate  in  a  parish  wholly  or 
partly  in  a  borough  instead  of  the  occupier,  his  liability  to  be 
rated  in  any  future  poor-rate  shall  cease,  and  the  following  enact- 
ments shall  take  effect  with  respect  to  rating  in  all  boroughs:— 
1.  After  the  passing  of  this  Act  no  owner  of  any  dwelling  house  or 
other  tenement  situate  in  a  parish  either  wholly  or  partly  within  a 
borough  shall  be  rated  to  the  poor-rate  instead  of  the  occupier 
except  as  hereinafter  mentioned,"  words  which  would  apply  to 
eyery  case  but  for  the  exception.  Then,  by  proviso  (I,),  it  was 
provided  'Hhat  nothing  in  this  Act  contained  shall  affect  any  com- 
position existing  at  the  time  of  the  passing  of  this  Act,  so  never- 
theless that  no  such  composition  shall  remain  in  force  beyond  tbe 
29th  day  of  September  next'*  Now,  if  "  composition  "  is  there  used 
for  the  purpose  of  designating  the  cases  where  less  than  the  fnll 
amount  is  paid,  there  is  no  difficulty  in  the  construction  of  the  Act, 
and  though,  as  I  pointed  out  during  the  argument,  the  two  cases 
under  the  Small  Tenements  Act  (13  &  14  Vict  c  99)  differ  in 
various  respects — ^for  instancOi  the  one  applying  universally,  the 
other  to  particular  cases ;  the  one  coming  into  force  without,  tbe 
other  with,  the  agreement  of  the  owner ;  and  the  one  remaining  in 
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force  for  one  period,  the  other  for  another  period — ^I  have  yet  1868 
failed  tx)  discover  any  reason  why  the  legislature  should  make  the  ~TB0TT7m^ 
then  existing  state  of  things  come  to  an  end  in  the  one  case  on  the  r^B^oB. 
15th  of  August^  and  in  the  other  on  the  29th  day  of  September,  Hanes 
1867.  It  has  been  said  that  the  reason  is  that  the  29th  of  Sep-  jom. 
tember  is  a  quarter-day,  and  was  fixed  with  a  view  to  the  con- 
venience of  arrangements  between  landlords  and  tenants ;  but  as 
far  as  I  can  see  there  is  equal  reason  as  respects  landlords  and 
tenants  for  fixing  on  this  day  in  the  one  case  as  in  the  other,  and 
it  is  difficult  to  see  why  there  should  be  a  difference  of  six  weeks 
in  the  two  cases.  In  the  particular  case  before  us  it  is  true  that  as 
more  than  three  years  had  elapsed  from  the  original  order,  the 
vestry  could  put  an  end  to  the  arrangement  when  they  pleased ; 
lut  there  might  be  cases  in  which  this  would  not  be  so,  and  no 
argument  can  therefore  be  founded  upon  it.  Looking,  then,  to  the 
14  &  15  Yict.  c.  14,  and  seeing  the  distinction  there  taken  between 
the  payment  of  the  full  and  a  less  amount,  I  conclude  that  t^e 
legislature  meant  the  word  "  composition  "  in  30  &  31  Vict.  c.  102, 
8.  7,  proviso  (1.),  to  apply  to  cases  where  a  less  sum  was  paid.  We 
have  already  held  in  Mason  v.  Bennett  (1),  that  the  case  where 
less  than  the  full  amount  is  paid  by  agreement  is  clearly  within 
the  proviso ;  there  is  no  reason  why  the  case  where  a  less  sum  is 
paid  without  agreement  should  not  equally  be  within  it ;  and  I 
think  the  proviso  applies  to  all  cases  where  less  than  the  whole 
amount  is  to  be  paid  by  the  owner.  Section  8  is  quite  consistent 
with  our  decision,  the  result  of  which  is  that  the  rating  of  an 
owner  to  the  full  amount  is  to  cease  on  the  passing  of  the  Act ;  and 
where  the  landlord  is  rated  to  a  less  amount,  such  rating  is  to 
cease  on  the  29th  of  September.  I  am  of  opinion,  on  the  whole, 
that  the  rating  of  the  owner  (though  there  be  no  agreement)  at  a 
smaller  sum  than  the  ordinary  and  full  assessment,  is  a  ''composi- 
tion" within  30  &  31  Vict.  c.  102,  s.  7,  proviso  (1.),  and  therefore 
that  the  decision  of  the  revising  barrister  must  be  affirmed  in  the 
first  case,  and  reversed  in  the  other. 

Btles,  J.    I  am  of  the  same  opinion,  and  I  base  my  judgment 
upon  the  words  of  the  first  proviso.    I  think  the  word  "  composi- 

(1)  Ante,  p.  602. 
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tion  "  includes  every  rate  that  is  abated.  Now  there  are  two  sorts 
of  abated  rates,  both  of  which  derive  their  force  from  Acts  of 
Parliament^  though  in  one  the  amount  of  the  eompositicm  is  settled 
by  agreement,  and  I  see  no  reason  to  distingnish  between  them. 
In  both  these  cases,  therefore,  the  owner  was  properly  rated,  tk 
rate  being  prior  to  the  29th  of  September. 

Eeatikg,  J.  I  am  of  the  same  opinion.  I  agree  with  my  Lord 
and  my  Brother  Byles  as  to  the  meaning  of  the  word ''  oomposition.'' 
There  are  two  classes  of  cases  in  which  the  owner  formerly  pail 
less  than  the  ordinary  amount  of  rates ;  in  the  first  case  by  an  oider 
of  the  vestry,  and  in  the  second  case  under  a  special  agreement 
But  the  word  ^'composition"  was  applied  in  popular  langnag? 
equally  to  both.  No  satisfactory,  though  some  ingenious,  readc^^ 
have  been  given  why  one  class  should  have  been  excluded  from  tk 
proviso  and  not  the  other,  and  if  it  had  been  intended  to  make  sacli 
a  distinction,  one  would  have  expected  to  find  clear  words  used  fur 
the  purpose. 

Brett,  J.,  concurred. 

Decmon  in  Trotter  v.  Trevor,  affirmed  ;  and  in 
HanJcs  v.  Jones,  reversed. 

Attorneys  for  appellants,  respectively:  Crowdy,  for  Trotfc?, 
Bishop  Aucilands;  Dean  dk  Chvitlb. 

Attorneys  for  respondents,  r^pectively :  Lowe  &  Co.;  Bower  i' 
Cotton. 
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CUTHBERTSON,  Appellakt;  BUTTERWORTH,  Respokdent.  18^8 

K(yr.  24. 

Farliammt — Borough  Vote — Btform  Act  (2  Wm,  4,  c,  45),  s,  27— •'JToum  or  other 

Building  " — Charnbers, 


The  teoant  for  business  purposes  of  a  separate  room  formiug  part  of  a  set  of 
chambers  in  the  Temple,  is  not  entitled  to  be  registered  as  the  occupier  of  a  tene- 
ment, within  2  Wm.  4,  c.  45,  s.  27. 

Appeal  from  the  decision  of  the  Eevising  Barrister  for  the  city 
of  London. 

The  respondent,  on  the  list  of  occupiers  for  the  Inner  Temple, 
was  objected  to  by  the  appellant. 

The  landlord  of  the  respondent  rented  a  set  of  chambers  in  the 
Inner  Temple,  which  is  extrarparochial.  This  set  of  chambers 
formed  part  of  one  of  the  floors  of  the  building,  which  part  was 
80  stnicturally  severed  from  the  rest  of  the  building  as  to  be  of 
itself  a  house.  This  set  of  chambers  consisted  of  two  rooms  and 
a  vestibule.  Each  room  was  severed  from  the  other ;  there  being 
BO  direct  communication  between  the  two.  Each  communicated 
by  its  own  door  with  the  vestibule,  which  communicated  with  the 
landing  on  a  public  staircase,  by  a  door.  The  subject  of  the  re- 
spondent's occupation  was  one  of  these  rooms.  The  respondent 
had  occupied  for  the  statutory  period,  exclusively  and  as  sole 
tenant,  this  room,  over  the  door  of  which  communicating  into  the 
vestibule  he  had  exclusive  control.  Under  or  by  virtue  of  his 
tenancy,  the  respondent  had  a  right  of  way  over  the  vestibule, 
and  in  common  with  his  landlord,  who  occupied  the  other  room, 
perfect  control  over  the  door  communicating  with  the  landing,  so 
OS  at  all  times  to  command  free  ingress  and  egress  to  and  from 
the  room  which  he  occupied  from  and  to  the  landing.  The  re- 
spondent was  a  barrister,  and  occupied  the  room  for  the  sole  pur- 
pose of  transacting  business  in  his  profession  of  a  barrister,  and 
not  for  a  dwelling  house. 

It  was  objected  that,  having  regard  to  the  above  facts,  the 
subject  of  occupation  of  the  respondent  was  not  sufficient  in  kind 
to  be  a  qualifying  tenement,  within  any  of  the  qualifications  enu- 
merated in  2  Wm.  4:,  c.  45,  s.  27. 
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1868  The  revising  barrister  held  that  the  respondent  occnpied  as 

GumEBTBON  tenant  a  sufficient  tenement  to  entitle  himiy  if  duly  r^;istered,  to 
Buram-  ^^*®  ^^  *^®  election  of  members  for  the  city  of  London^  within  the 
noBTH.      meaning  of  s.  27. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  revising  barrister  rightly  decided  that  the  respondent  was 
entitled  to  have  his  name  on  the  register. 
The  cases  of  twenty-one  others  were  consolidated. 

PrerUice,  Q.C,  for  the  appellant.  The  room  in  question  clearly 
is  not  a  "  separate  dwelling  house,"  nor  is  it  a  **  house  "  or  **  build- 
ing "  within  the  meaning  of  s.  27  of  2  Wm.  4,  c.  45. 

Underdowny  for  the  respondent.  The  claimant  is  entitled  to  be 
registered  as  tenant  of  a  *^  building  '*  ejusdem  generis  with  those 
enumerated  in  2  Wm.  4,  c.  45,  s.  27.  There  is  as  complete  and 
substantial  a  structural  severance  of  the  room  occupied  by  him 
from  the  rest  of  the  house  as  there  was  in  Wtigbi  v.  Town  Gerk  of 
Stockport  (1) ;  Toma  v.  Luckett  (2) ;  Downing  v.  LuckM  (3) ;  Bryaa 
Kearney's  Case  (4) ;  and  Henrette  v.  Booth  (5)  :  and  the  case  is 
altogether  unaffected  by  Cook  v.  Hv/niher  (6),  and  Wibon  r. 
Boherts.  (7) 

BoviLL,  C.J.  No  one  of  the  cases  cited  goes  the  length  of 
shewing  that  a  single  room  in  a  set  of  chambers  in  one  of  the  Inns 
of  Court  is  a  "  house  or  other  building  "  within  the  Act.  The  cases 
have  decided  that,  where  the  subject  of  occupation  is  structurally 
severed  from  the  rest  of  the  premises,  and  substantially  used  as  a 
separate  dwelling,  or  as  a  shop,  counting  house,  or  warehouse,  the 
occupier  may  be  registered.  But  by  the  very  description  of  the 
subject  of  occupation  in  this  case  it  is  clear  that  it  is  a  part  of  a 
set  of  chambers,  the  structural  nature  of  which  as  well  as  the  use 
to  which  it  is  applied  shew  that  it  substantially  forms  an  unsevered 
portion  only  of  a  house.  I  am  of  opinion  that  the  decision  of  the 
revising  barrister  must  be  reversed. 

(1)  6  M.  &  G.  33 ;  1  Lutw.  32.  (5)  15  C.  B.  (N.&)  600;  33  L  J. 

(2)  5  C.  B.  23 ;  17  L.  J.  (C.P.)  27.  (CJ>.)  61. 

(3)  6  C.  B.  40;  17  L.  J.  (C.P.)  31.  (6)  11  C.  B.  (N.S,)  33 ;  31  L.  J. 

(4)  Alcock'a  Reg.  Ca.  22.  (CP.)  78. 

(7)  11  C.  B.  (N.S.)  50;  81  L.  J.  (CP.)  78. 


BUTTBH- 
WOBTH. 
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Btles  and  Keating,  JJ.^  concurred.  18C8 

Brett,  J.  Without  defining  what  is  a  "  dwelling  house,"  it  is  v. 
enough  to  say  that  the  occupation  here  described  is  not  of  a  dwell- 
ing house  or  part  of  a  house  separately  rated,  within  the  definition 
given  in  s.  61  of  30  &  31  Vict,  c  102 ;  nor  is  it  a  house  or  other 
building  within  2  Wm.  4,  c  46,  s.  27.  The  revising  barrister 
finds  that  the  set  of  chambers  is  so  structurally  severed  &om  the 
rest  of  the  building  as  to  be  of  itself  a  house.  Then  he  describes 
the  two  rooms,  and  inferentially  he  finds  that  there  is  no  structural 

severance. 

Judgment  reversed. 
Attorney  for  appellant :  J.  22.  Bailey. 

^   Attorneys  for  respondent :  Travera  Smith,  db  Be  Gex. 


OUTHBERTSON,  Appeixant  ;  HAINS,  Rkspondext.  i^w.  24. 

ParHament^-^Borough  Vote^Representatwn  of  the  People  Act,  1867  (30  <fe  31  Vict, 
c.  102),  88.  4,  61— Par*  of  a  ffou8e^BaHng^Lodger—2  Wm.  4,  c.  45,  8.  30. 

A.  occupied  exclusively  and  as  sole  tenant,  for  his  dwelling,  rooms  not  so  structu- 
rally severed  from  the  rest  of  the  building  as  to  constitute  of  themselves  a  house. 
A.  having  claimed  to  be  rated,  his  name  was  inserted  by  the  overseers  in  the  rate- 
book bracketed  with  those  of  the  other  occupiers  in  the  house,  no  sum  being  sejM- 
rately  assessed  against  A.,  but  the  rental,  rateable  value,  and  rate  in  the  pound 
of  the  whole  house  only,  appearing  in  the  appropriate  columns.  No  sum  had  been 
paid  or  tendered  by  A.  in  respect  of  poor-rate : — 

Held,  that,  whether  or  not  A.  was  the  occupier  of  a  *'  dwelling  house  "  within 
the  meaning  of  s.  61  of  30  A;  31  Yict.  c  102,  he  was  not  <*  separately  rated  to  the 
relief  of  the  poor"  within  that  section,  nor  had  he  done  enough  to  entitle  him  to 
be  ''deemed  to  have  been  rated"  within  s.  30  of  2  Wm.  4,  c.  45. 

Semhle,  that  A.  was  a  "  lodger." 

Appeal  from  the  decision  of  the  Eevising  Barrister  for  the  city  of 
London. 

•  The  respondent,  on  the  list  of  occupiers  for  the  parish  of  St. 
James,  Garlick  Hithe,  was  duly  ohjected  to. 

The  respondent  occupied  exclusively  and  as  sole  tenant,  for  his 
dwelling  house,  certain  rooms  in  a  house  No.  2,  St.  James's  Place, 
in  the  parish  of  St.  James,  Garlick  Hithe,  London.  Such  rooms 
were  not  so  structurally  severed  from  the  rest  of  the  building  as  to 
constitute  of  themselves  a  house.  The  defendant  had  the  exclusive 
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1868       control  over  the  doors  which  shut  the  said  rooms  off  from  the  adjdn- 

CcTHBEBiBOH  u^g  passago ;  and  he  had,  under  and  by  yirtne  of  hia  teiumej,a 

H^cKB.      rig^*  <>f  ^^7  ^▼^r  ^^^  passage  from  his  rooms  to  the  hou^  door,  and 

in  common  with  the  other  occupiers  resident  in  the  house  perfect 

control  oyer  the  house  door,  so  as  at  all  times  to  command  free 

ingress  and  egress  from  and  to  the  street. 

The  respondent  had  in  due  time  served  upon  the  oveiseeis  of 
the  parish  of  St  James,  Garlick  Hithe,  a  claim  to  be  rated  in 
respect  of  the  said  premises,  in  the  following  form : — 

'*  To  the  overseers  of  the  parish  of  St.  James,  Garlick  Hithe. 
**  I  hereby  give  you  notice  that  I  occupy  a  part  of  a  house  a: 
No.  2,  St.  James's  Place,  in  your  parish  (in  successive  occupafc 
from,  &c.) ;  and  I  claim  to  be  duly  rated  for  the  same  to  the  lata 
made  for  the  relief  of  the  poor  in  your  parish,  pursuant  to  tk 
English  Beform  and  Parliamentary  Begistration  Acts." 

In  pursuance  of  such  claim,  the  overseers  had  entered  the  nani^ 
of  the  respondent  in  the  occupiers  column  of  the  poor-rate  book  ibr 
the  parish,  bracketed  jointly  with  the  other  occupiers  of  the  saii 
house;  and,  in  the  appropriate  columns,  in  line  with  the  names^fi^ 
rental,  rateable  value,  and  rate  in  the  pound  of  the  whole  1i<hl^ 
alone  appeared.  No  separate  rating  or  assessment  was  carried  on: 
opposite  the  name  of  or  with  reference  to  the  respondent 

In  all  other  respects  the  respondent  was  proved  to  be  qoaliDei 
to  be  registered. 

It  was  objected,  that,  having  regard  to  the  above  facts,  tk 
subject  of  the  respondent's  occupation  was  not  a  part  of  a  hoiae 
occupied  as  a  separate  dwelling,  and  separately  rated  to  the  relief 
of  the  poor,  within  the  meaning  of  s.  61  of  the  Eepresentation  of 
the  People  Act,  1867,  30  &  31  Vict  c.  102. 

The  revising  barrister  held,  that  the  respondent  had,  by  iii^ 
occupation  of  the  said  premises  in  manner  aforesaid,  occupi^ 
part  of  a  house  as  a  separate  dwelling ;  and  that  the  same  must 
be  deemed  to  have  been  and  had  been  separately  rated  io  tie 
relief  of  the  poor ;  and  that  therefore  he  had  been  an  inhabitant 
occupier  of  a  "dwelling  house,"  within  the  meaning  of  the  Act; 
and  he  retained  the  respondent's  name  on  the  list  of  voters  for 
the  city  of  London  in  respect  of  the  occupation  of  dwelling 
houses. 
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The  question  for  the  opinion  of  the  Court  was,  whether  or  not       1868 
the  revising  barrister  had  rightly  decided  that  the  respondent  and  Outhbebibox 
five  other  persons  similarly  circumstanced  were  entitled  to  have      hT^ks 
their  names  retained  on  the  register. 

Prentice,  Q.C.y  for  the  appellant  From  the  statement  of  the 
case  it  clearly  appears  that  the  respondent  is  not  the  occupier  of  a 
"  part  of  a  house,"  within  the  meaning  of  the  interpretation  clause 
(s.  61)  of  the  Kepresentation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  but  merely  a  "  lodger.''  The  claim  to  be  rated  can- 
not alter  the  nature  of  his  qualification.  The  object  of  s.  61  was, 
to  settle  the  doubts  which  had  been  created  by  the  decided  cases, 
as  to  when  a  "  part  of  a  house  "  was  to  be  considered  a  "  house," 
within  s.  27  of  the  Keform  Act,  2  Wm.  4,  c.  45.  But,  if  the  subject 
of  occupation  here  is  to  be  deemed  "a  separate  dwelling  house," 
what  necessity  was  there  for  s.  4  of  30  &  31  Vict.  c.  102  ? 

[BoviLL,  C.J.  There  is  no  separate  rating  of  this  claimant ;  nor 
has  he  paid  or  tendered  any  rate.] 

It  will  be  said  that,  by  virtue  of  2  Wm.  4,  c.  45,  s.  30,  one  who 
claims  to  be  rated  is  in  the  same  position  as  one  who  is  actually 
rated. 

[BoviLL,  C.J.    A  claim  to  be  rated  alone  is  not  enough.] 

Underdotony  for  the  respondent.  The  respondent  has  duly 
claimed  to  be  rated  to  the  relief  of  the  poor,  and  his  name  has 
been  inserted  in  the  rate-book.  He  has,  therefore,  done  all  that  is 
required  of  him  to  entitle  him  to  be  "  deemed  to  have  been  rated," 
within  s-  30  of  2  Wm.  4,  c.  45. 

[BoviLL,  C. J.  There  are  two  questions  presented  to  us,  first, 
whether  the  respondent  is  the  tenant  of  a  ''part  of  a  house  occu- 
pied as  a  separate  dwelling ;"  secondly,  whether  he  is  separately 
rated  to  the  relief  of  the  poor.  There  is  no  statement  in  the  case 
that  there  was  a  separate  rating,  or  that  the  amount  of  the  rate 
was  either  paid  or  tendered.] 

There  is  nothing  in  the  statement  of  the  case  to  negative  the 
presumption  of  payment  or  tender. 

[BoviLL,  C.J.  The  question  for  us  to  determine  is  whether, 
upon  the  facts  stated,  the  revising  barrister  has  come  to  a  right 
conclusion.] 
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1868  The  Conrt  ivill  assume,  in  the  absence  of  all  evidence  to  the  god- 

<!^..i.pn«»»*iiin»  trary,  that  all  has  been  rightly  done :  Jones  y.  Intums.  (1) 

V. 

Haiks.  Bovill,  C  J.    I  express  no  opinion  as  to  i^hether  or  not  the 

respondent  was  properly  rateable  as  the  occupier  of  a  sepaate 
dwelling  house,  within  the  statute.  It  is  enough  to  say  that 
we  have  no  materials  laid  before  us  to  satisfy  us  that  he  irag 
'*  separately  rated  to  the  reUef  of  the  poor."  His  name  appean  ii 
the  rate-book  bracketed  with  those  of  several  other  occapien  of 
rooms  in  the  house ;  but  there  is  no  separate  sum  inserted  theiem 
as  payable  by  him.  The  decision  of  the  revising  barrister  most  be 
reversed. 

Keating,  J.  Suppose  the  respondent  had  fiailed  to  pay  the  rate, 
what  sum  could  the  overseers  have  distrained  upon  him  for  ? 

Bbett,  J.,  concurred. 

Decision  revemei.  (2) 

Attorney  for  appellant :  J.  22.  Bailey. 

Attorneys  for  respondent :  Travers  Smith,  dk  Be  Oex. 

(1)  17  C.  B.  290 ;  26  L.  J.  (C.  P.)  78. 

(2)  HAINS,  Appbllaut  ;  CUTHBEBTSON,  Bbspondkot. 

Nov.  24, 1868.  The  appellant, — the  respondent  in  the  above  caae^—daimed  to 
he  registered  in  respect  of  his  occupation  as  stated  in  the  case. 

The  revising  barrister  held  that  the  appellant  must,  for  the  purposes  of  30  &  31 
Vict,  c  102,  be  deemed  to  have  been  rated  to  the  relief  of  the  poor  in  respect  oi 
the  premises  from  the  period  at  which  the  rate  had  been  made  in  respect  of  wbidi 
he  had  claimed  to  be  rated ;  and  that,  thenceforward,  in  ocmaeqaenos  of  nek 
rating,  he  had  not  occupied  the  premises  as  a  lodger,  within  the  meaning  of  tbe 
Act ;  and  he  decided  that  he  could  not  insert  the  name  on  the  register  as  a  lodger. 

Tindal  Mkiruon,  Serft.,  for  the  appellant. 

Prentice^  Q.C,  for  the  respondent,  admitted  he  could  not  support  the  dedaoiL 


Feb  Cubiah.    The  decision  must  clearly  be  reversed.    The  claimant  will  ( 
quently  stand  upon  the  register  in  the  character  which  he  seems  to  fill,  tIL}  thi^ 
of  a  lodger. 
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FRYER,  Appellakt;  BODENHAM,  Respondent.  1869 

Jan,  22. 
Parliament  —  Borough  Vote  —  Represmtaticn  (f  tht  People  Act,  1867  (30  tfc  31 

Vict^  c,  102),  8,  8 —  Occupation  as  Owner —  Charitable  Foundation — Free- 
hold Interest, 

Each  of  the  appellants  had  during  the  qualifying  period  occupied  one  of  several 
houses  known  as  Lord  Conningsby's  Hospital  (which  was  originally  founded  in 
1614),  and  had  been  separately  rated  and  had  paid  all  poor-rates  due  in  respect 
thereof.  According  to  the  rules  of  the  foundation,  the  several  occupiers  of  the 
houses,  who  were  called  **  servitors,"  and  were  subject  to  the  superintendence  of  a 
"  corporal,"  were  nominated  by  A.,  the  owner  of  the  Gonningsby  estates,  out  of 
which  fixed  payments  were  made  to  them ;  and  A.  could  vary  the  rules.  The 
servitors  paid  no  rent ;  and  clothes  and  coals  were  supplied  to  them  out  of  the  funds 
of  the  hospital  The  houses  were  situate  in  a  quadrangle  entered  by  an  iron  gate 
the  key  of  which  was  kept  by  the  corporal ;  the  gate  was  locked  at  9  p.m.,  after 
which  time  none  of  the  inmates  could  go  beyond  the  limits  of  the  hospital  with- 
out the  corporal's  leave.  None  of  the  houses  had  ever  been  let  by  any  of  the 
persons  appointed  to  them ;  but  a  garden  outside  the  hospital,  and  appertaining  to 
the  house,  held  by  one  of  the  inmates,  had  been  let  by  him,  because  he  was  too  old 
to  cultivate  it  himselfl  When  a  man  is  appointed  to  one  of  the  houses,  he  holds 
it  and  a  garden  near  to  it  for  his  life,  and  cannot  be  disturbed  in  his  occupation  by 
A.  or  any  one  else,  except  for  murder  or  felony,  or  the  like. 

Ileldy  on  the  authority  of  Simpson  v.  Wilkinson  (7  M.  &  G.  50 ;  1  Lntw.  168), 
and  Boberts  v.  Percival  (18  C.  B.  (N.S.)  36 ;  34  L.  J.  (C.P.)  84),  that,  the  occu- 
piers of  the  houses  in  question,  having  a  freehold  for  life,  occupied  as  owners 
within  s.  3  of  the  Representation  of  the  People  Act,  1867 ;  and  the  circumstance 
of  the  endowment  being  more  or  less  eleemosynary  in  its  character  did  not 
deprive  them  of  the  franchise. 

Appeal  from  the  Eevising  Barrister  for  the  city  of  Hereford. 

The  respondent  duly  objected  to  the  name  of  the  appellant  being 
retained  on  the  St.  John  Baptist  list  of  voters. 

It  was  proved  that  the  appellant  occupied  one  of  a  series  of 
eleven  houses  known  as  Lord  Conningsby's  Hospital,  originally 
founded  in  1614,  and  that  he  had  so  occupied  during  the  qualifying 
period,  and  had  been  separately  rated,  and  had  paid  all  poor-rates 
in  respect  of  such  occupation,  but  that  some  of  the  said  rates  had 
been  afterwards  returned  to  him  by  Mr.  Arkwright  hereinafter 
named,  in  consequence  of  a  request  made  by  the  occupants  of  the 
hospital ;  but  such  return  was  optional,  and  a  mere  matter  of  grace 
on  his  part. 

The  appellants'  claim  was  in  respect  of  occupation  of  one  of  a 


530  COUET  OF  (SOMMON  PLEAS.  [LB. 

1869  series  of  houses  known  as  Lord  Conningby*s  Hospital  for  and  occn- 
Fbter  pied  by  soldiers  of  three  years  service,  and  domestic  servants  who 
BoDEHHAM  ^^^^  ^yed  in  service  seven  years  and  are  badly  oflF  in  their  cir- 
cumstances; and  that  the  said  eleven  occupiers  (of  whom  the 
appellant  was  one)  are  called  servitors,  and  that  one  of  them  is 
appointed  superintendent  or  corporal  by  Mr.  Arkwright,  and  is 
called  Corporal  Conningsby. 

The  persons  who  occupied  these  eleven  houses  are  nominated 
by  Mr.  Arkwright,  of  Hampton  Court,  who  owns  the  Conningsby 
estate,  out  of  which  fixed  payments  to  the  occupants  of  the  hooss 
are  made. 

Eules  had  been  made  in  the  year  1614  (when  the  hospital  was 
formed)  for  the  government  of  the  occupants  of  the  hospital ;  but 
it  appeared  that  these  had  become  partly  obsolete.  It  was,  how- 
ever, in  evidence  that  Mr.  Arkwright  could  do  what  he  liked  j^ik 
regard  to  the  rules,  and  that  he  appointed  the  inmates  of  the 
hospital  as  servitors  to  their  respective  houses,  and  that  the  funds 
of  the  hospital  came  from  Mr.  Arkwright's  estate,  and  are  dis- 
tributed equally  among  the  servitors. 

The  servitors  paid  no  rent,  and  clothes  and  coals  v.  ere  supplied 
to  them  out  of  the  funds  of  the  hospital.      ^ 

The  houses  are  built  on  two  sides  of  a  quadrangle,  a  portion  of 
the  other  side  of  which  is  occupied  by  a  chapel  and  a  common 
hall.  This  quadrangle  is  entered  by  an  iron  gate  which  opens 
into  the  street,  and  the  key  of  which  gate  is  kept  by  the  corporal 
of  the  hospital. 

The  gate  is  locked  at  9  o'clock  in  the  evening ;  after  which  time 
none  of  the  occupants  of  the  hospital  can  enter  from  or  go  out  intc 
the  street,  or  beyond  the  limits  of  the  hospital,  without  the  special 
licence  of  the  corporal.  The  occupants  of  the  houses  occasionally 
dine  together  in  the  common  hall ;  and  they  are  expected  to  attend 
service  on  certain  fixed  days  in  the  chapel,  and  not  to  be  absent 
from  their  houses  more  than  three  days  at  a  time,  without  the 
leave  of  the  corporaL 

When  a  man  is  appointed  to  one  of  the  houses,  he  holds  it  and 
a  garden  near  to  it  for  his  life,  and  cannot  be  disturbed  in  his 
occupation  by  Mr.  Arkwright  or  any  one  else,  except  for  a  murder 
or  a  felony,  or  something  of  that  kind. 
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None  of  the  houses  had  ever  been  let  by  any  of  the  persons        1869 
appointed  to  them ;  but  a  garden  outside  the  hospital,  and  apper-      fbtes 
taining  thereto,  held  by  the  appellant,  had  been  let  by  him  because   bod^ham. 
he  was  too  old  to  cultivate  it  himself.    There  is  no  service  or  duty 
to  be  performed  by  the  servitors ;  but  they  are  subject  to  certain 
rules  of  the  hospital,  which  they  must  obey  under  penalty  of  a 
fine.     They  are  bound  by  these  rules  to  attend  the  chapel  at 
regular  times,  to  keep  the  windows  of  their  houses  clean,  not  to 
become  intoxicated,  nor  to  use  profane  oaths,  and  not  to  be  absent 
from  thd  hospital  for  more  than  three  days  at  any  one  time  with- 
out the  corporal's  leave. 

The  appellant  did  not  produce  any  deed  or  other  document 

The  revising  barrister  held  that  the  occupation  of  the  appellant 
was  eleemosynary  in  its  character,  and  that  he  did  not  occupy  as 
owner  or  tenant,  within  the  meaning  of  the  Bepresentation  of  the 
People  Act,  1867  (30  &  31  Vict.  c.  102),  s.  3,  and  accordingly 
he  expunged  the  names  of  the  appellant  and  of  nine  other  persons 
whose  cases  were  consolidated  with  the  principal  case  from  the 
register. 

If  the  Court  should  be  of  opinion  that  the  appellant  and  the 
nine  others  objected  to  did  occupy  as  owners  or  tenants  within 
the  meaning  of  the  statute,  their  names  were  to  be  restored  to  the 
h'st  from  which  they  had  been  expunged,  and  the  register  of  voters 
^Yas  to  be  altered  accordingly. 

DotodesweU,  Q.C.  {O.  Browne  with  him),  for  the  appellant  The 
persons  occupying  the  houses  in  question  occupy  as  owners  having 
a  freehold  interest,  and  pay  rates,  and  consequently  are  entitled  to 
be  upon  the  register.  The  case  falls  within  the  principle  laid 
down  by  this  Court  in  Simpson  v.  Wilkinson  (1),  and  Bdberta  v. 
Percival  (2),  where  the  inmates  of  Burleigh  Hospital  were  held  to 
have  a  freehold  interest  in  their  respective  rooms.  There  is  nothing 
more  eleemosynary  in  the  nature  of  the  occupation  of  these  persons 
than  there  was  in  that  of  the  bedesmen  of  Burleigh  Hospital,  and, 
if  there  were,  it  would  be  no  disqualification.  On  that  argument 
being  pressed  upon  the  Court  in  Roberts  v.  Percival  (2),  Erie,  C.J., 
said :  **  A  great  deal  of  ambiguity  has  been  brought  into  these 

(1)  7  M.  &  G.  50 ;  1  Lutw.  168.         (2)  18  C.  T5.  (N.S.)  36 ;  34  L.  J.  (C.P.)  84. 
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1869  cases  by  saying  that  a  man  would  be  prevented  from  being  qoalMd, 
^BTEB  "^  though  he  had  a  legal  or  equitable  freehold,  if  the  mode  of  oompa- 
tion  was  eleemosynary.  I  have  a  great  desire  to  avoid  introdnemg 
anything  that  is,  to  my  mind,  an  entirely  mistaken  notion  as  t ; 
the  question  whether  the  party  is  owner  of  the  equitable  freeboU 
or  not  In  deciding  this  question,  it  may  be  very  material  to  see 
whether  the  trustees  held  in  trust  to  take  the  profits  and  dispose  of 
them  in  an  eleemosynary  manner  to  the  objects  of  the  dcoKf': 
bounty,  but,  if  a  person  have  an  estate,  whether  legal  or  equiuHc 
it  matters  not  whether  the  motive  of  the  donor  of  the  estate  vas  e: 
a  charitable  nature,  or  whether  the  feelings  of  the  parties  who  tooi: 
the  estate  and  enjoyed  the  profits  under  it  ought  to  be  the  feelisr^ 
of  eleemosynary  grantees.*'  The  case  expressly  finds  that  when . 
man  is  appointed  to  one  of  the  houses,  he  holds  it  and  agank 
near  to  it  for  his  life,  and  cannot  be  disturbed  in  his  occupation  by 
Mr.  Arkwright  or  any  one  else,  except  for  a  murder  or  a  feloDT,  a: 
^mething  of  that  sort.  That  shews  that  each  inmate  has  a  b^ 
hold  for  life;  for,  it  will  not  be  assumed  that  he  will  be  guilty oi 
an  offence  to  warrant  his  amotion.  If  these  persons  are  not  free- 
holders, they  occupy  as  tenants  within  the  Bepresentation  of  tk* 
People  Act,  1867 ;  for,  they  are  at  the  least  tenants  at  will :  Bei  t. 
CoUett  (I);  Doe  d.  Groves  v.  Orovea  (2);  BandaUy.  Stevens [oj- 
Locke  V.  Mathews.  (4)  And  any  kind  of  tenancy,  except  an  occup- 
tion  as  a  mere  servant,  will  sufSce  to  entitle  them  to  a  vote. 

Macnamara^  for  the  respondent.  The  appellants  did  not  occupy 
the  houses  in  question  either  as  owners  or  as  tenants  within  anv  d 
the  statutes  conferring  the  franchise.  There  was  no  relation  d 
landlord  and  tenant  between  Mr.  Arkwright  and  them ;  and  tie 
nature  of  their  occupation  and  the  restrictions  imposed  upon  it 
divest  it  altogether  of  the  character  of  ownership ;  it  was  a  mere 
occupation  subordinate  to  the  purposes  of  the  charity.  Hr.  Ark- 
wright can  do  what  he  likes  with  regard  to  the  rules;  and  the 
hospital  is  entirely  supported  by  fands  derived  out  of  his  estate. 
The  hospital  is  substantially  a  mere  collection  of  almshoose^. 
The  inmates  are  called  '^  servitors,"  and  they  are  appointed  by  9jA 

(1)  Knss.  &  Ry.  498.  (4)  13  C.  B.  (N.S.)  753;  32  L  J. 

(2)  10  Q.  B.  486.  (aP.)  98. 

(3)  2  E.  &  B.  641 ;  23  L.  J.  tQ.B.)  €8. 


VOIi.  IT.]  EASTER  TERM,  XXXH  VICT.  633 

uve  clothed,  fed,  and  lodged  at  the  expense  of  Mr.  Arkwright,  and        1^69 
are  subject  to  the  control  of  an  officer  called  a  corporal.    There  is      Fbtkb 
nothing  in  the  case  to  shew  that  Mr.  Arkwright  ever  parted  with   bod^^am. 
the  legal  estate. 

[Bo viLLy  C.  J.  There  is  nothing  to  shew  that  Mr.  Arkwright  has 
any  estate  whatever  in  the  property.  It  is  consistent  with  all  that 
appears  that  it  was  originally  conveyed  (by  a  lost  grant)  with 
power  to  Mr.  Arkwright  to  appoint  the  inmates  for  life,  who  once 
in  are  irremoveable  except  for  mnrder,  felony,  or  the  like.  They 
•do  not  occapy  as  tenants  of  any  one.] 

Simpson  v.  Wilkinson  (1)  and  Bdberts  v.  Percival  (2)  were  both 
cases  of  county  votes,  and  the  only  question  was  whether  the  in- 
mates of  the  hospital  had  a  freehold  interest,  legal  or  equitable,  in 
the  rooms  occupied  by  them.    The  present  case,  however,  relates  to 
borough  votes ;  and  the  question  is  whether  the  claimants  occupied 
as  owners  or  tenants  within  &  3  of  30  &  31  Yict.  c.  102.     An 
occupation  as  servant  or  as  a  recipient  of  charity  will  not  do. 
HearUey  v.  Banks  (3)  has  always  been  considered  a  leading  case 
upon  this  subject.    There,  the  military  knights  of  Windsor  were 
held  not  to  acquire  the  borough  franchise  by  reason  of  their  occu- 
pation of  the  houses  allotted  to  them,  such  occupation  being  subor- 
dinate to  the  purposes  of  the  charity.    Cockbum,  C.  J.,  in  deUvering 
the  judgment  of  the  Court,  there  says :  **  Whether  the  interests  of 
these  parties  in  the  benefits  of  the  charity  be  a  freehold  interest  or 
not,  we  are  of  opinion  that  there  is  no  such  estate  or  interest  in 
these  houses  as  can  properly  be  deemed  an  ownership ;"  (4)  and  he 
proceeds  to  distinguish  the  case  from  Simpson  v.  Wilkinson  (1),  on 
the  ground,  that  in  the  latter  case  "  the  recipients  of  the  charity 
had  the  direct  and  uncontrolled  management  of  the  property  in 
their  own  hands ;  and  the  only  question  raised  in  that  case  was, 
whether  the  revising  barrister  was  right  in  presuming  a  commence- 
ment of  the  estate  of  the  bedesman  by  the  royal  licence  prior  to  ' 
the  passing  of  the  39  Eliz.  a  5." 

[BoviLL,  C.J.    The  decision  in  Simpson  v.  Wilkinson  (1)  is  not 
impeached  in  Heartley  v.  Banks.  (3)     The  grounds  upon  which  that 

(1)  7Man.&G.50;  1  Lutw.  168.         (3)  5C.B.(N.S.)40;  28LJ.(C.P.)144. 

(2)  18  C.  B.  (N.S.)  36;  34  L.  J.         (4)  5  C.  B.  (N.S.)  at  p.  66;  28  L.  J. 
(C.P.)  84,      ^  (C.P.)  at  p.  152. 
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1869  case  is  there  distingnished  do  not  distiDgaish  it  from  the  ptesent  case. 
Fbtbb  In  the  one  case  there  were  trustees ;  in  the  other  none.  The  fiee- 
BoDBRHAv.  ^^^^  ^^  *^®  houses  occupied  by  the  military  knights  of  'Windsor 
was  in  the  dean  and  canons.  Here,  there  is  no  person  in  whom  the 
freehold  is  vested,  if  not  in  the  inmates :  and  the  revising  banister 
has  found  substantially  that  there  was  a  legal  origin  to  the  grant.] 
In  Heath  y.  Haynes  (1),  the  inmates  of  the  Earl  of  Leicester ^ 
Hospital, — a  charity  regulated  by  a  private  Act  of  Parliament,— 
each  had  allotted  to  him  by  the  master  rooms  of  more  th&n 
the  yearly  value  of  lOZ.,  of  which  he  had  the  exclusive  use.  Tk 
appointment  was  for  life,  subject  to  removal  for  breach  of  any  oi' 
the  rules.  The  inmates  were  rated  in  respect  of  their  sevezal 
occupations.  It  was  held  that  they  did  not  occupy  as  "  owners  "^  or 
"  tenants  "  within  s.  27  of  the  Beform  Act,  and  therefore  were  uc>t 
entitled  to  be  registered.  In  Bridgetioater  v.  Dwrant  (2),  Erie,  C  J-. 
in  delivering  the  judgment  of  the  Court,  says :  ''  Occupation  alone 
of  a  house  is  not  su£Scient  to  qualify.  Thus,  occupation  as  a  mem* 
ber  of  a  corporation  aggregate, — Heaih  v.  Hayne$  (1)  ;  or  as  a  re- 
ceiver of  charitable  bounty, — EearUey  v.  Banks  (3) ;  or  for  ptlIpose^ 
connected  with  services  to  be  performed, — Dchson  t.  Jones  (4); 
Clark  V.  Overseers  of  St.  Mary^  Bury  St  Edmunds  (5) ;  or  under 
an  appointment  from  governors  of  a  charity,  at  their  discretien,— 
Davis  Y.  Waddington  (6),  has  been  held  not  to  qualify.  The  ques- 
tion is  one  of  fact,  and  it  was  for  the  revising  barrister  to  draw  his 
own  conclusion  from  the  premises  before  him.*'  In  Freeman  t. 
Qainsford  (7),  a  hospital  was  founded  for  twenty  ^'  poor  persons 
who  should  give  themselves  to  the  service  of  God  and  to  pray  for 
the  prosperity  of  the  noble  family  of  the  founder  and  his  posterity."* 
The  persons  eligible  as  members  or  inmates  were  to  be  '^  poor  indi- 
gent people,  well  esteemed  of  for  godly  life  and  conversation,  of 
good  conditions,  peaceable  and  quiet  amongst  their  neighbours, 
and  such  as  by  persons  of  honest  repute  should  be  judged  fit 
objects  of  the  charity."    Each  poor  person  on  his  or  her  electioQ 

(1)  3  C.  B.  (N.S.)  389;  27  L.  J.  (4)  6  Man.  &  G.  112;  1  Lutw.  105. 
(C.P.)  50.  (5)  iaB.(N.S.)23;  26 L.  J.CCJ*.) 

(2)  11  C.  B,  (N.S.)  7,  12 ;  31  L.  J.      12. 

(O.P.)  46,  48.  (6)  7  Man.  &  G.  37;  1  Lutw.  159. 

(3)  5C.R(N.a)40;  28L.J.(C.P.)         (7)  11  C.  B.  (N.S.)  68;  31  l..:^ 
144.  (C.P.)  33. 
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was  placed  in  rooms  with  certain  allowances.    They  were  jfrohi-        IM^ 
bited  from  letting  or  assigning,  or  permitting  any  person  to  occnpy      Fbtxb 
the  rooms  jointly  with  them ;  and  they  were  to  he  removeable  by   BonmvHAM. 
the  governing  body  if  fonnd  guilty  of  certain  irregularities.     And 
it  was  held,  upon  the  authority  of  Hearttey  v.  Banks  (1),  that  the 
inmates  had  no  such  estate  or  interest  in  the  rooms  occupied  by 
them  as  to  entitle  them  to  be  registered  as  voters  for  the  county. 

[Keating,  J.  Is  there  any  case  where  one  entitled  to  hold  for 
life  has  been  held  not  to  occupy  as  owner  so  as  to  give  him  a  qua- 
lification for  a  borough  vote  ? 

BoTTLL,  C.  J.  For  the  purpose  of  determining  whether  the  party 
is  owner  or  not,  all  the  cases  apply,  whether  they  relate  to  county 
or  to  borough  votes.] 

No  doubt  that  is  so.  The  only  ground,  then,  upon  which  it  can 
be  contended  that  the  respondent  is  entitled  to  judgment  is,  that  the 
occupation  in  this  case  appears  to  be  entirely  subservient  to  the 
purposes  of  the  charity,  and  subject  to  its  rules ;  and  that  it  is 
contrary  to  the  policy  of  the  law  that  persons  in  that  condition 
should  enjoy  the  franchise :  see  2  Wm.  4,  c.  45,  s.  36. 

DowdestoeU  was  not  called  upon  to  reply. 

BoviLL,  C.J.  I  am  of  opinion  that  the  appellant  occupied  the 
house  in  question  as  owner,  within  the  meaning  of  s.  3  of  the 
Representation  of  the  People  Act,  1867,  30  &  31  Vict  c.  102 ;  and 
that  the  case  is  undistinguishable  from  the  decision  of  this  Court 
in  Boberia  v.  PercivaL  (2)  The  cases  of  EearUey  v.  Banks  (1) 
and  Freeman  v.  Gainsford  (3)  were  strongly  relied  on  there  in 
opposition  to  the  claim  of  the  franchise,  as  they  have  been  here 
by  Mr.  Macnamara:  but  the  distinction  between  them  and  the 
case  then  before  the  Court,  and  also  that  of  Simpson  v.  Wil- 
hnson  (4),  was  pointed  out  most  clearly  by  Erie,  C.  J.,  in  giving 
judgment.  "  There  is,"  he  says  (5),  "  a  broad  distinction  in  my 
mind  between  the  present  case  and  each  of  those  cases ;  for,  in 
them  there  was  a  governing  body,  in  whom  the  legal  estate  was 

(1)  5C.B.(N.S.)  40;  28L.  J.(O.P.)  (3)  11  C.  B.  (N.S.)  68;  31  L.  J. 
144.  (O.P.)  33. 

(2)  18C.B.(N.S.)36;34L.J.(C.P.)  (4)  7    Man.  &  G.  60;    1  Liitw. 
84.  168. 

(5)  34  L.  J.  (O.P.)  at  p.  87  ;  18  C.  B.  (N.S.)  at  p.  44. 
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I8e9        necessarily  to  continue  yested,  for  the  purpose  of  executing  tbe 
Fbtzk      trust  to  be  performed  by  them ;  and  the  profits  of  the  endowment 
Bgdekvam.  ^^^  "^*  belong  absolutely  and  without  any  interrening  person  tn 
the  persons  who  claimed  to  be  qualified  by  reason  theieol    The 
trustees  were  to  receive  the  profits,  and  then  the  poor  knights  of 
Windsor  were  entitled  to  claim  a  portion  of  the  monCT  oat  of 
those  profits ;  and  so  the  inmates  of  Lord  Shrewsbury's  Hospitil 
were  entitled  to  receiye  a  portion  of  the  money  from  the  trustees 
without  themselves  having  any  estate  at  all,  though  in  each  d 
those  cases  the  trustees  were  bound  to  find  lodgings  for  the  in- 
mates.   But  I  see  that,  in  Lord  Burleigh's  Hospital,  the  members 
are  when  named  to  be  placed  in  certain  rooms,  and  in  those  rooiB> 
they  are  to  continue  till  they  die."     Those  observations  aie  as 
applicable  here  as  there.    The  revising  barrister,    who  has  m- 
vestigated  the  facts,  distinctly  finds  that,  "  when  a  man  is  ^ 
pointed  to  one  of  the  houses,  he  holds  it  and  a  garden  near  to  it 
for  his  life,  and  cannot  be  disturbed  in  his  occupation  by  Mr.  Ait- 
wright  or  any  one  else,  except  for  a  murder  or  a  felony,  or  scsae- 
thing  of  that  kind."    That  is  in  effect  a  finding  that  the  inmates 
have  a  freehold  for  life.    A  similar  power  of  amotion  existed  m 
the  case  of  Boberts  v.  Percivai  (1),  as  appears  from  the  roles, 
which  are  set  out  in  Simpson  v.  Wilkinson  (2),  a  case  which  arose 
with  reference  to  the  same  charitable  foundation.     Tlie  revisiD? 
barrister  having  stated  the  right  under  which  the  appellant  in  the 
present  case  occupied,  proceeds  to  state  the  grounds  upon  which  ie 
holds  him  not  to  be  entitled  to  be  registered.    He  says  that  the 
occupation  of  the  appellant  was  eleemosynary  in  its  character,  anti 
that  he  did  not  occupy  as  owner  or  tenant  within  the  meaning  of 
the  Bepresentation  of  the  People  Act,  1867.    Now,  it  is  dear  that 
there  are  many  cases  where  houses  or  rooms  are  allotted  to  persons 
as  objects  of  charity  who  yet  occupy  as  owners.     Indeed,  the  very 
same  point  was  raised  in  Roberts  v.  Perciv(d  (1) ;  but  it  was  clearly 
laid  down  by  Erie,  C. J.,  that,  whether  the  motive  of  the  donor  of 
the  estate  was  of  a  charitable  nature,  or  whether  the  feelings  of  the 
parties  who,  took  the  estate  and  enjoyed  the  profits  under  it  ooght 
to  be  the  feelings  of  eleemosynary  grantees,  cannot  affect  the 
character  of  the  occupation*     I  am  of  opinion  that  the  present  is 
I  (1)  18  C.  B.  (N.S.)  36 ;  34  L.  J.  (C.P.)  84.      (2)  7  Man.  &  G.  50 ;  1  Lutw.  leS. 
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not  to  be  distinguislied  from  that  case ;  and  that,  upon  the  grounds 

there  stated  by  the  Court,  it  is  clearly  distinguishable  from  the      fbtsb 

cases  relied  on  by  Mr.  Macnamara.  Bodiwham. 

My  Brother  Byles,  who  was  obliged  to  leave  the  court,  desired 
me  to  say  that  he  entirely  concurs  with  us  in  thinking  that  the 
decision  of  the  revising  barrister  was  wrong  and  must  be  reversed. 

Keating,  J.  I  am  of  the  same  opinion.  No  doubt,  in  Heartletf 
V.  Banks  (1),  expressions  are  to  be  found  in  the  judgment  of  the 
Court  as  Jto  the  nature  of  the  occupation  of  the  military  knights  of 
Windsor,  which  have  created  a  diflSculty :  but  it  must  be  remem- 
bered that  that  case  was  not  only  distinguishable  in  its  facts  from 
the  present,  but  that  it  underwent  review  in  Roberts  yr.  Percival.  (2) 
All  the  points  which  have  been  relied  on  by  Mr.  Macnamara  were 
insisted  upon  there,  nevertheless  the  Court  came  to  the  conclusion 
that  they  did  not  prevent  the  claimants  acquiring  a  right  to  vote  by 
reason  of  their  having  an  equitable  estate  of  freehold  in  the  rooms 
held  by  them.  The  decision  of  the  revising  barrister  in  the  pre- 
sent case  is  that  the  occupation  of  the  appellant  was  of  an  eleemo- 
synary character ;  intending,  no  doubt,  to  bring  the  case  within 
Eeariletf  v.  Banks,  (1)  But  he  has  not  merely  found  as  a  fact 
that  the  occupation  was  eleemosynary,  but  has  set  out  the  facts 
upon  which  he  has  founded  his  opinion :  and  the  Court  has  held 
that  though  the  revising  barrister  may  conclude  a  case  by  a  finding 
in  point  of  fact,  yet,  if  he  sets  out  the  circumstances  which  led 
him  to  that  conclusion,  the  Court  will  exercise  its  discretion  as  to 
how  far  they  justify  his  judgment.  That  the  fact  of  the  occupation 
being  in  some  sense  eleemosynary  will  not  prevent  the  occupier 
from  having  a  freehold  interest  is  clearly  shewn  by  Erie,  C. J.,  in 
Bdberts  v.  Perdval.  (2)  Indeed,  it  must  be  so  in  all  the  hospital 
cases  in  which  the  inmates  have  been  held  entitled  to  vote, 
because  they  all  more  or  less  partake  of  the  character  of  eleemosy- 
nary grants.  One  fact  which  we  cannot  struggle  against  is  that 
the  appointees  under  the  charity  had  a  right  to  occupy  the  houses 
allotted  to  them  for  their  lives,  and  were  only  to  forfeit  that  right 

ty  being  guilty  of  a  felony.    Further,  it  does  not  clearly  appear 

(1)  5aB.(N.S.)40;  28L.J.(CJ».)         (2)  18  0.  B.  (N.S.)  86;  84  L.  J. 
!**•  (CP.)  84. 
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1869  where  the  freehold  is.  For  anything  that  does  appear,  the  ohIt 
-EKm  persons  who  conU  deal  in  any  way  with  the  land  are  the  serriton. 
The  case  also  finds  an  exercise  of  ownership  that, is  somewkt 
material.  .  Though  none  of  the  houses  had  ever  been  let,  yet  a 
garden  outside  the  hospital  and  appertaining  thereto,  held  by  the 
appellant^  had  been  let  by  him  because  he  was  too  old  to  calti- 
vate  it  himself:  and  this  seems  to  have  been  done  without  the  in- 
terference of  any  one.  Under  the  circumstances,  I  think  the 
revising,  barrister  was  clearly  wrong  in  supposing  that,  because 
the  character  of  the  occupation  was  more  or  less  eleemosynary,  the 
inmates  of  these  houses  were  not  entitled  to  be  registered. 

MoKTAOUE  Smith,  J.  I  am  of  the  same  opinion.  It  appeftrs 
to  me  that  the  appellant  in  this  case  had  a  freehold  interest  in  the 
house  assigned  to  him.  It  is  expressly  found  by  the  revising  hs> 
rister  that  the  persons  appointed  to  these  houses  were  appointed 
for  life,  and  could  not  be  removed  by  Mr.  Arkwright  or  any  odser 
person,  except  for  a  murder  or  felony  or  the  like.  There  is  do  sadi 
indefinite  or  arbitrary  power  of  amotion  as  to  deprive  the  appointee 
of  his  freehold  interest  If,  then,  the  appellant  had  a  freehold 
and  was  in  the  occupation  of  the  house,  I  should  have  thonght 
there  was  no  difficulty  in  arriving  at  a  conclusion  irrespectiTe  of 
authority.  But  I  think  the  case  falls  directly  within  Sif^seii 
V.  Wilkinson  (1)  and  Bdberts  v.  Perdvol  (2),  and  is  distinguish- 
able from  Eeariley  v.  BanJcs  (3)  and  the  other  cases  falling  witl- 
in  the  same  category,  on  the  ground  to  which  I  have  alreadj 
adverted.  The  OGiilitary  knights  of  Windsor  were  not  in  the  ooat 
pation  of  any  rooms  which  were  definitively  allotted  to  them :  thej 
were  liable  to  be  shifted  from  time  to  time ;  and  th^  had  no 
freehold  interest.    For  these  reasons,  I  think  the  decision  of  the 

revising  barrister  should  be  reversed. 

Decision  reversed. 

Attorneys  for  appellant:  Haneoek,  Saunders,  &  Sawhsford,  for 
T.  W.  Garrdd,  Hertford. 

Attorneys  for  respondent:  WestaU  &  Roberts^  for  Bodenh^ 
&  James,  Sereford. 

(1)  7  Man.  &  G,  50 ;  1  Lutw.  168.    (2)  18  0.  B.  (K.S.)  36 ;  34  L.  J.  (CP.)  ^ 
(3)  5  C.  B.<N.a)  40 ;  28  L.  J.  (C.P.)  144. 
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BARNES,  Appellant;  PETERS,  Respondbst.  18e9 

PEROWNE,  Appellant;  PETERS,  Respondent.  Jvm  5. 

BAKE  WELL,  Appellant;  PETERS,  Respondent. 

Parliament — Borough  Vote — Lodger — Oxford  and  Cambridge  Boroughs — Rrfcrm 
Act,  1832  (2  Wm.  4,  c.  45),  «.  70— Representation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  88.  4,  56,  59. 

A  set  of  rooms  in  a  college  at  Oxford  or  Cambridge  is  a  dwelling  hoose  within 
the  meaning  of  the  Representation  of  the  People  Act,  1867,  and  the  occupier  is 
therefore  not  entitled  to  vote  for  the  borough  as  a  lodger  in  respect  of  such  rooms. 

The  78th  section  of  2  Wm.  4,  c.  45,  which  forbids  any  person  to  vote  for  the 
borough  of  Oxford  or  Cambridge  in  respect  of  the  occupation  of  chambers  or  pre- 
mises in  any  college,  applies  to  the  new  franchises  created  by  the  Representation 
of  the  People  Act,  1867. 


Appeals  from  the  Ee  vising  Barrister  for  the  borough  of  Cam- 
bridge. 

The  appellants  claimed  to  have  their  names  inserted  in  the  lists 
of  persons  entitled  to  vote,  in  respect  of  lodgings,  for  the  borongh 
of  Cambridge. 

At  the  revision  an  objection  was  taken  by  the  respondent,  that  the 
appellants  had  no  right  to  be  placed  on  the  register  on  the  ground, 
first,  that  they  were  members  of  the  University  of  Cambridge,  and 
were  occupiers  of  chambers  in  college,  and  were  therefore  pro- 
hibited by  s.  78  of  the  Eeform  Act  (2  Wm.  4,  c,  45),  and  by  ss. 
56  and  59  of  the  Eepresentation  of  the  People  Act,  1867  (30  &  31 
Vict.  c.  102),  from  voting;  and  secondly,  that  they  were  not 
lodgers  within  the  meaning  of  the  4th  section  of  the  latter  Act. 

The  following  fects  were  proved : — 

In  the  first  appeal  the  appellant  was  a  scholar  of  his  college  and 
a  person  in  statu  pupillari.  He  was  of  full  age,  and  the  particulars 
stated  in  his  claim  were  correct. 

He  occupied  the  rooms  in  respect  of  which  his  claim  was  made, 
separately,  and  as  sole  tenant,  for  the  twelve  months  immediately 
preceding  the  31st  day  of  July,  1868,  and  resided  therein  during 
the  same  twelve  months,  subject  to  the  other  circumstances  men- 
tioned in  the  case. 

The  scholars  of  a  college  are  entitled  to  reside  in  rooms  therein, 
paying  a  rent  for  them  unfurnished.    Such  rent  is  a  sum  of  107.  a 
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1869        year  or  upwards,  payable  in  three  equal  parts  at  the  end  of  the 

Barnss      three  university  terms,  and  was  paid  by  the  appellant  to  the  cor- 

p  ^'  poration  or  persons  mentioned  in  the  5th  column  of  his  claim,  and 

the  appellant  is  a  member  of  that  corporation,  and  receives  a  fixed 

annual  sum  out  of  its  general  funds,  of  which  such  rent  forms  part. 

Each  set  of  rooms  forming  such  lodgings  has  a  door  into  a 
common  staircase,  and  the  appellant  has  a  key  of  the  door  of  his 
rooms. 

The  rooms  form  part  of  the  college  buildings,  which  are  ap- 
proached from  the  street  by  an  outer  gate,  and  the  master  and 
senior  fellows  have  the  regulating  power  as  to  the  hour  of  doeiug 
the  outer  gate. 

The  appellant  was  subject  to  the  general  discipline  of  his 
college,  and  spent  part  of  the  twelve  months  immediately  pre- 
ceding the  31st  day  of  July  last  in  college,  and  part  elsewhere  at 
his  option;  but  the  permission  of  the  college  authorities  was 
required  before  he  resided  in  college  during  the  long  vacation. 

Such  permission  was  not  ever  refused  to  the  appellant  when 
asked  for,  nor  was  permission  refused  to  the  appellant  to  leave  hk 
collie,  and  he  was  not  asked  at  any  time  to  leave  or  give  up  his 
rooms. 

The  academical  year  commences  on  the  1st  of  October,  and  ends 
at  some  time  in  June,  and  contains  three  terms.  There  is  no  re£:i2- 
lation  of  the  university,  or  of  any  college,  prohibiting  a  member 
of  the  university  from  residing  in  college  at  any  particular  period 
of  the  year. 

Appeals  in  the  case  of  severid  other  scholars  were  consolidated. 

In  the  other  two  appeals  similar  facts  were  proved,  except  that 
the  appellant  was  in  the  first  case  a  fellow,  and  in  the  second  an 
undergraduate  of  his  college,  not  being  a  scholar. 

The  revising  barrister  disallowed  the  claims  on  both  objections. 

The  question  for  the  opinion  of  the  Court  was,  whether  the 
claims  of  the  respective  appellants  were  rightly  disallowed  by 
reason  of  either  of  the  above  objections. 

MeUiah,  Q.C.  {Lord  with  him),  for  the  appellants.  First,  as  to 
the  78th  section  of  the  Beform  Act.  When  it  was  passed,  it  can  only 
have  referred  to  the  occupation  franchise,  for  that  alone  existed ; 
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and  the  fact  of  the  statute  being  incorporated  with  the  later  Act       iseo 
cannot  give  the  section  a  wider  signification  than  before,  although      Babxes  ~ 
the  words  may  be  capable  of  it.    The  words  must  have  the  same      p^^ 
meaning  as  when  originally  passed.    Sections  56  and  59  of  the 
Kepresentation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
were  only  intended  to  apply  the  general  provisions  of  former  Acts 
respecting  registration  and  votmg  to  the  new  franchises ;  any  ex- 
press restrictions  were  re-enacted,  as  in  s.  5.    The  first  part  of 
s.  78  is  expressly  re-enacted  in  s.  2  of  the  late  Act,  and  the  omis- 
sion of  the  latter  part  of  the  section  implies  that  it  was  not 
intended  to  re-enact  it. 

As  to  the  second  question,  it  must  be  admitted  that  rooms  in 
colleges  are  structurally  distinct  within  the  decisions  of  this  Court 
in  Cook  V.  Humher  (1),  and  Henreite  v.  Booth  (2) ;  but  the  definition 
of  a  dwelling  house  in  the  Bepresentation  of  the  People  Act,  1867 
(30  &  31  Vict,  c  102),  s.  61,  is,  *'  any  part  of  a  house  occupied  as  a 
separate  dwelling,  and  separately  rated  to  the  relief  of  the  poor,' 
These  rooms  in  a  college  cannot  be  separately  rated,  but  it  is  pro- 
vided-by  special  legislation,  in  19  Vict.  c.  xvii.,  that,  for  purposes  of 
rating,  the  corporate  body  of  the  college  shall  be  deemed  to  occupy 
the  whole  building.  The  rooms,  therefore,  do  not  constitute  dwell- 
ing houses  within  the  definition.  As  the  occupiers  are  not  entitled 
to  vote  as  householders,  they  must  be  entitled  as  lodgers,  for  it 
cannot  have  been  intended  to  leave  a  class  of  persons  between 
householders  and  lodgers  without  votes.  The  appellants  are  in  a 
very  similar  position  to  the  persons  whose  rights  with  respect  to 
rating  were  considered  in  Stamper  v.  Sunderland  (3),  and,  though 
it  was  not  decided,  some  of  the  judges  seemed  to  consider  that 
those  persons  were  lodgers.  The  definitions  of  a  lodger  given  in 
Cook  V.  Sumber  (1)  and/  similar  cases,  are  not  of  much  weight,  as 
lodgers  were  not  then  entitled  to  vote,  and  the  exact  definition  of 
them,  therefore,  was  not  important. 

Sir  /.  JD.  Coleridgey  S.O.  (CockereU  with  him),  for  the  respondent. 
I^he  78th  section  of  the  Befonn  Act  (2  Wm.  4,  c  45)  consists  o 
two  parts,  which  are  wholly  distinct,  and  it  was  logically  correct  to 

(1)  11  C.  B.  (N.S.)  38;    31  L.  J.         (2)  15  C.  B.  (N.S.)  500;  33  L.  J. 
(C.P.)78.  .         (C.P.)61. 

(3)  Law  Bejj.  3  C.  P.  388. 
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18G9  separate  them  in  the  later  Act.  The  fact  that  one  is  expresdir  re- 
Bamm  enacted  does  not  prevent  the  other  being  re-enacted  by  imphca- 
Pet'krb  *^^^  *  Mayor  of  Weymouih  v.  Nugent  (1)  The  effect  of  a.  56  of 
the  later  Act  is  to  incorporate  this  section,  unless  it  is  inconsisft^ 
with  the  tenor  of  the  Act,  which  it  does  not  appear  in  any  way  to 
be ;  and,  by  s.  59,  the  two  Acts  are  to  be  read  as  one,  and  if  the 
enactments  of  the  later  Act  had  been  only  later  sections  of  the 
Eeform  Act,  there  could  have  been  no  doubt  that  the  restriction 
applied  equally  to  all  the  franchises.  There  are  m€tny  restricti(ffi§ 
contained  in  the  Registration  Acts  which  are  only  incorporated 
by  these  general  sections,  but  which  it  has  never  been  doubted 
apply  equally  to  the  new  franchises.  If  s.  78  be  not  incorporatei 
the  absurdity  might  occur  of  householders  voting  in  respect  rf 
houses  under  the  value  of  lOZ.,  because  that  is  a  new  franchise,  bnt 
not  in  respect  of  houses  above  the  value  of  lOZ.  Secondly,  the 
.  appellants  are  not  lodgers ;  the  rooms  they  occupy  constitute  dweD- 

ing  houses,  and  are  therefore  not  lodgings,  and  a  lodger  must,  at 
any  rate,  be  a  person  who  occupies  lodgings.  Moreover,  the 
lodgings  must  be  in  a  dwelling  house,  which  is  hardly  an  apjao- 
priate  term  for  a  college. 

MeUish,  Q.G.,  in  reply.  Lodgings  would  seem  to  be  any  rooms 
which  are  part  of  a  dwelling  house,  and  not  constituting  a  dwelling 
house  themselves,  and  these  rooms  answer  this  description,  since 
they  cannot  be  a  dwelling  house,  as  has  been  shewn,  because  they 
are  not  separately  rateable.  The  appellants,  therefore,  are  clearly 
lodgers. 

BoviLL,  C.  J.  The  legislature  having  experienced  some  difficoltj 
in  agreeing  on  a  definition  of  the  term  "  lodger,"  have  left  to  thig 
Court  to  determine  its  meaning,  and  we  must  take  for  our  guide  the 
whole  language  of  the  Act  of  Parliament  The  second  question  in 
this  case,  which  I  will  take  first,  is,  whether  the  appellant  is  a  lodg» 
within  the  meaning  of  the  Act.  I  have  come  to  the  conclusion  that 
he  is  not.  According  to  the  decisions  of  this  Courts  especiaUy  in 
Cook  V.  Sumber  (2),  and  Henrette  v.  Booth  (8),  each  set  of  fooids 

(1)  6  B.  &  S.  22;  84  L.  J.  (M.C.)  (2)  11  C.  B.  (N.&)  33;  31  L.  J. 
81.  (O.P.)  73. 

(3)  15  C.  B.  (N.S.)  500;  33  L.  J.(C.P.)  61. 
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i.va3    a    separate  dwelling  house;    a  similar  view  was  expressed       1869 
by  my  Brother  Byles  and  myself,  in  Stamper  v,  Sunderland  (1),      babnbs 
«vitli  reference  to  the  facts  of  that  case ;  and  indeed  Mr.  Mellish      paJ^BB. 
Emitted  that  he  conld  not  deny  that  these  rooms  were  dwelling 
houses  within  those  decisions.   The  occupiers,  therefore,  woald  have 
been  entitled  to  vote  as  occupiers  but  for  s.  78  of  the  Keform  Act. 
Can^  then,  such  rooms  cease  to  be  a  separate  dwelling  house,  and  be- 
coxae  lodgings,  simply  because  they  are  not  rateable  ?    If  we  were 
to  decide  that  the  nature  of  the  occupation  must  be  determined 
by  the  question  of  rateability,  we  might  have  two  adjacent  build- 
ings in  one  of  which  the  tenant  and  in  the  other  the  landlord  was 
rated,  and  we  should  have  to  hold  that  one  was  a  house  and  the 
other  lodgings,  though  they  were  structurally  the  same,  and  simi- 
larly occupied.    Before  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867,  these  rooms  would  clearly  have  been  separate 
dwelling  houses ;  }ioW'  has  the  passing  of  that  Act  turned  them 
into  lodgings  ?    It  is  true  that  the  fact  of  the  occupiers  of  separate 
houses  not  being  liable  to  be  rated,  may  affect  their  right  to  the 
franchise  ;  but  that  seems  to  me  no  sufficient  reason  why  we  should 
give  them  the  franchise  by  saying  that  if  they  cannot  have  it  as 
occupiers,  they  must  have  it  as  lodgers,  the  effect  of  which  would 
be  to  let  a  householder  vote  without  being  rated.    The  Bepresen- 
tation of  the  People  Act,  1867,  was  passed  after  the  decision  in 
Cook  V.  Humber  (2),  and  if  the  legislature  had  intended  to  alter 
the  law,  it  was  for  them  to  do  so.    No  difficulty,  it  seems  to  me, 
arises  from  the  definition  of  a  dwelling  house  in  s.  61,  because  every 
word  of  it  can  be  satisfied  by  the  case  contemplated  in  s.  7.    On 
the  whole,  it  seems  to  me  tliat  these  rooms  were  not  lodgings, 
the  appellants  were  not  lodgers,  and  they  did  not  occupy  the  rooms 
as  lodgers  within  the  meaning  of  the  Act. 

On  the  other  question  also,  I  am  of  o|)inion  that  our  deci- 
sion should  be  in  favour  of  the  respondent  It  may  be  difficult 
to  say  why  &  78  of  the  Reform  Act  was  enacted,  but  one  rea- 
son may  have  been,  that  it  was  thought  right  that  the  representa- 
tives of  Oxford  and  Cambridge  should  be  elected  by  persons 
residing  in  those  towns,  and  that  the  choice  of  them  should  not  be 

(I)  Law  Rep,  3  C.  P.  388. 
(2)  11  C.  B.  (N.8.)  33 ;   31  L.  J.'(CJ».)  73. 
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18G8  interfered  with  by  persons  only  temporarily  resident  there.  Tie 
BABmn  effect  of  the  section,  in  hct,  is  to  define  the  limits  of  those  borongks. 
?«nBB8.  ^^  ^^^  ^  ^y  vfhAt  reason  is  there  why  it  should  not  be  incorporatt^l 
with  the  Act  of  1867  ?  On  the  contrary,  there  are  many  reasons  wby 
we  shoold  hold,  if  possible,  that  it  is  incorporated.  Otherwise,  ve 
might  have  the  anomaly  that  persons  occupying  a  10/.  house  wouIJ 
have  no  vote,  while  persons  Hying  in  a  house  of  less  than  lOZ.  Tah^ 
had  one.  It  is  not  necessary,  however,  to  find  any  reason  for  incorpo- 
rating the  section.  All  we  have  to  do  is  to  see  if  there  is  anythin.- 
in  it  inconsistent  with  the  later  Act,  for  by  the  56th  section  oi 
that  Act,  it  is  enacted  that  "  subject  to  the  provisions  of  this  AcL 
all  laws  and  customs  now  in  force,  relating  to  the  representation  of 
the  people  in  England  and  Wales,  shall  remain  in  full  force,  and 
shall  apply  as  nearly  as  circumstances  shall  admit  to  any  peison 
hereby  authorized  to  vote  ;'*  and  if  any  doubt  were  left  by  that 
it  is  entirely  removed  by  the  59th  sectiop,  which  enacts  thx 
^  this  Act  so  far  as  is  consistent  with  the  tenor  thereof,  shall  be 
construed  as  one  with  the  enactments  for  the  time  being  in  force, 
relating  to  the  representation  of  the  people."  I  constrae  the  two 
Acts  as  one,  and  find  no  inconsistency  nor  anything  interfering  with 
the  reasonableness  of  applying  the  78th  section  of  the  earlier  Act 
to  the  franchises  created  by  the  later  Act.  Mr.  Mellish  has  referred 
to  some  restrictions  that  are  re-enacted,  but  however  skilfully  an 
Act  be  drawn,  clauses  may  always  get  introduced  during  its  passage- 
through  parliament.  These  re-enacted  clauses  may  raise  some 
inference  that  s.  78  was  not  intended  to  be  included  in  the  later 
Act ;  but  there  is  an  express  enactment  that  the  two  Acts  are  to 
be  read  as  one,  and  in  face  of  that  I  am  not  inclined  to  give  mncli 
weight  to  the  slight  inference  raised  by  Mr.  Mellish.  On  botli 
grounds,  therefore,  I  think  the  revising  barrister  was  right,  and 
that  the  appeal  should  be  dismissed. 

Btles,  J.  On  the  last  ground  taken  by  my  Lord,  I  entertain 
no  doubt  whatever.  The  78th  section  of  the  Beform  Act  says  : 
'*  Nothing  in  this  Act  contained  shall  entitle  any  person  to  vote  in 
the  election  of  members  to  serve  in  parliament  for  the  city  of 
Oxford  or  town  of  Cambridge  in  respect  of  the  occupation  of  anj 
chambers  or  premises  in  any  of  the  colleges  or  halls  of  the  Uni- 
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versities  of  Oxford  or  Cambridge."    Now,  Brst  of  all,  s.  56  of  the        isgo 
Act  of  1867  preserves  all  laws,  customs,  and  enactments  relating  "~BAmfE8^ 
to  the  representation  of  the  people  in  England  and  Wales.    The     ^^'^bs, 
word  '^customs"  is  important,  as  shewing  that  the  section  may 
refer  to  rights  of  voting  confined  to  particular  places,  as  well  as  to 
general  laws  affecting  the  whole  country.    But  what  removes  all 
doubt  is  s.  59 ;  what  can  be  stronger  than  saying  that  the  expres- 
sions "  the  provisions  hereinafter  contained-,"  and  **  as  aforesaid," 
shall  apply  to  a  later  Act  ?    K  reculing  the  two  Acts  together  is  to 
have  that  effect,  there  tsan  be  no  reason  for  not  applying  the  words 
of  the  78th  section,  **  nothing  in  this  Act  contained,"  to  the  later 
as  well  as  the  earlier  Act. 

With  respect  to  the  other  question,  I  have  on  a  former  occasion, 
and  with  great  labour,  tried  in  private  to  define  the  word  "  lodger,'* 
and  I  certainly  shall  abstain  from  such  an  attempt  for  the  fdture, 
at  any  rate,  in  public  All  I  need  say  is,  that  the  word  must  be 
used  in  its  popular  sense,  and  no  one  would  say  that  the  appellants 
were  lodgers  in  the  ordinary  sense  of  the  word. 

MoNTAQUE  Smith,  J.  I  am  of  the  same  opinion.  I  think  it  is 
clear  that  s.  78  of  the  Beform  Act  is  incorporated  in  its  entirety 
in  the  later  Act;  that  section  relates  both  to  the  election  of  mem- 
bers in  the  universities  and  to  the  persons  qntitled  to  vote  for 
members  for  the  boroughs  in  which  they  are  situate.  The  inten- 
tion seems  to  me  to  have  been  to  keep  the  constitution  of  the 
universities  as  it  was,  and,  that  being  so,  to  enact  that  persons 
having  rooms  in  their  colleges  and  halls  should  not  have  votes  for 
the  boroughs  in  respect  of  them.  Now,  I  see  no  evidence  of  an  in- 
tention on  the  part  of  the  legislature  to  change  that  policy  in 
relation  to  the  universities ;  some  policy  must  have  dictated  the 
clause,  and  I  cannot  conceive  any  reason  why  the  legislature  should 
disable  persons  in  colleges  who  are  householders  &om  voting, 
and  yet  enable  persons  in  colleges  who  are  lodgers  to  vote.  So 
far,  however,  from  there  being  such  an  enactment,  s.  2  seems  to 
shew  that  it  was  not  intended  to  interfere  with  the  former  policy ; 
and  I  think  ss.  56  and  59  are  large  enough  to  incorporate  s.  78  of 
the  earlier  Act.  The  appellants  claim  as  lodgers ;  and  the  lodger 
franchise  is  one  of  the  franchises  conferred  by  the  Act  of  1867 ;  but 


546  OOUBT  OF  COMMON  PLEAS.  [L.  1 

^869  8.  56  sajB  that  all  laws,  customs,  and  enactments  then  in  force 
Babxxs  relating  to  the  representation  of  the  people  in  England  and  Wales 
P^^  shall  apply,  as  nearly  as  circomstances  admit,  to  the  franchias 
thereby  conferred.  The  59th  section  farther  says  the  two  Acts 
shall  be  read  together  as  far  as  is  consistent  with  the  tenor  of  the 
later  Act,  and  I  think  s.  78  is  consistent.  I  think,  therefor^  em 
if  the  appellants  come  within  any  definition  of  lodgers,  they  are 
prevented  from  being  pat  on  the  register  by  the  express  pn^ 
visions  of  that  sectioD. 

Sat  I  am  further  of  opinion,  that  the  appellants  are  not  lodger 
within  the  meaning  of  the  Act  Mr.  Mellish  admitted  that  thesp 
rooms,  as  regards  their  structure,  would  have  been  dwelling  hornet 
within  the  definition  of  the  Act  and  the  decisions  of  this  Court  L' 
so,  the  occupiers  of  them  were  householders,  and  not  lodgers  u 
any  sense ;  there  may  be  a  difficulty,  sometimes,  in  saying  whetLer 
certain  persons  are  lodgers  ;  but  if  they  would  be  entitled  to  Tot^ 
as  occupiers,  the  other  conditions  of  the  Act  having  been  compliai 
with,  they  cannot  be  lodgers.  I  am  quite  clear  that  when  a  pet- 
son  is  the  occupier  of  a  house,  you  cannot  change  him  into  u 
lodger  in  order  to  give  him  the  franchise.  There  may  be  cases  iz 
which  a  house  is  wholly  let  out  in  lodgings,  and  it  may  well  t- 
that  the  persons  occupying  them  are  lodgers,  but  it  is  not  necessary 
to  decide  that  now.  On  both  grounds  I  think  the  appeal  shod  • 
be  dismissed. 

Brett,  J.  In  order  to  sustain  this  appeal,  Mr.  Mellish  had  t< 
support  both  branches  of  the  case.  Now,  assuming  the  appellants  io 
be  lodgers,  I  think  they  are  not  entitled  to  vote  because  they  claim 
to  vote  in  respect  of  the  occupation  of  premises  in  a  coU^e.  Ji^ 
78th  section  of  the  Eeform  Act  be  incorporated  in  the  later  Act,  it 
is,  I  think,  applicable,  because  the  franchise  conferred  by  s.  4  a' 
that  Act  is  on  persons  who  have  occupied  lodgings;  and  &  ISssn 
that  no  person  is  to  vote  for  the  city  of  Oxford  or  town  of  Cam- 
bridge in  respect  of  the  occujxitian  of  chambers  or  premises  in  any 
college.  That  the  78th  section  is  incorporated  with  the  later 
statute,  and  made  applicable  to  this  franchise,  seems  to  me  clear 
from  6S.  56  and  59  of  the  later  Act ;  but  I  cannot  help  relyiiur 
somewhat  on  the  absurdity  which  would  otherwise  occur,  that  the 


YOL.  IV.]  EASTER  TEEM.  XXXH  VIOT.  547 

Master  of  Trinity  could  not  vote,  since  he  certainly  is  not  a  lodger,       1869 
and  yet  all  undergraduates  would  be  able  to  do  so.  babnss 

Secondly,  I  think  that  the  appellants  are  not  lodgers.  I  -p^i^ 
think  clearly  occupiers  and  lodgers,  within  the  meaning  of  the 
Acts,  are  distinqt,  and  that  no  one  can  be  both.  The  term 
"lodger"  has  not  been  defined,  but  the  term  ''occupier"  has  to 
some  extent,  and  it  is  admitted  that  the  appellants  are  occupiers 
of  dwelling  houses  within  the  definition  already  given  by  this 
Court ;  and  they  therefore  cannot  be  lodgers.  It  does  not  seem 
necessary  on  this  occasion  to  give  any  definition  of  lodgers ;  but  I 
think  that  the  Solicitor  General  is  right  in  saying  that,  at  any  rate 
no  one  can  be  a  lodger  who  does  not  occupy  lodgings ;  and  the 
question  of  whether  rooms  are  lodgings  or  not  is  independent  of, 
and  prior  to,  any  question  of  rating.  I  agree,  therefore,  in  thinking 
that  this  appeal  must  be  dismissed. 

Deemon  affirmed. 
Attorney  for  appellants :  8,  Qedge. 
Attorneys  for  respondent :  Matthews,  Son,  db  Bartlett. 


LA  WE,  Appellant  ;  MAILLARD,  Respondent.  Jan.  18. 

Parliament — Appeal  f  rem  Revising  Barrister — Practice — Costs. 

In  an  appeal  from  a  revising  barrister,  the  point  which  was  raised  by  the  case 
depended  on  a  question  of  fact  which  the  revising  barrister  did  not  decide.  Tlie 
Court  refused  to  decide  the  question,  and  referred  the  case  back  to  the  revising 
barrister,  to  be  restated.    The  appellant  then  abandoned  the  appeal : — 

Ileld^  that  the  respondent  was  not  entitled  to  costs. 

Appeal  from  the  decision  of  the  Revising  Barrister  for  the  city 
of  Gloucester. 

The  question  raised  by  the  appeal  was  as  to  the  right  of  the 
canons  of  the  cathedral  of  Gloucester  to  vote  in  respect  of  their 
houses  in  the  Cathedral  Close,  although  they  had  not  paid  any 
rates.  There  had  been  a  contest  between  the  canons  and  the  paro- 
chial authorities  of  the  parish  of  St.  Mary  de  Lambe,  with  respect 
to  the  liability  of  the  canons  to  be  rated,  the  canons  contending  that 
the  Cathedral  Close  was  extra-parochial.    The  revising  barrister 
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V, 

Maillahd. 


stated  this  case  in  order  to  obtain  the  decision  of  that  question, 
La^       and  stated  the  evidence  on  the  subject  in  the  case. 

Upon  the  appeal  coming  on  for  argnment,  the  Court  held  tLat 
the  question  reserved  for  them  was  a  question  of  fact  whidi  tiker 
had  no  authority  to  decide,  and  sent  back  the  case  to  the  leviang 
barrister  that  he  might  decide  the  question  of  fact,  and  reserve  k 
the  Court  the  question  of  law,  if  any. 

The  appellant  then  abandoned  the  appeal. 

Poivell,  Q.G,,  for  the  respondent,  applied  that  the  appeal  migb 
be  dismissed  with  costs. 
Dowdeswdl,  Q.C.  (OUmore  Evans  with  him),  for  the  appellanl 

BoviLL,  C.J.  Both  parties  seem  to  have  agreed  to  bring  tk 
case  before  the  Court,  in  the  former  instance,  to  obtain  a  decisicm 
on  a  question  of  fact.  The  Court  declined  to  decide  it,  and  sent 
the  case  back  to  the  revising  barrister  to  have  the  question  of  fct 
determined.  All  the  costs  that  have  been  incurred  have  be© 
incurred  from  the  revising  barrister  sending  the  ease  here  in  a 
form  in  which  the  Court  could  not  decide  it  The  respondent 
therefore,  is  not  entitled  to  costs. 

Byles,  Keating,  and  Montague  Smith,  JJ.,  concurred. 

Motion  refusei. 

Attorneys  for  appelLmt :  Meredith^  Lucas^  &  Merediths/or  /.i 
Whitcomle  &  Son,  Gloucester. 
Attorney  for  respondent :  B.  Hunt,  for  M.  Corhei,  Kidderminsl^' 


[END  OF  REGISTEATION  CASES.] 
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BEDDALL  v.  KING  and  Anotheb.  1869 

Bankrujptcy  Act,  1861  (24  &  25  Vid.  c.  184),  ».  192— Comjwdibn  Deoi— -4Mcn<      ^^^^' 

<2^  Creditors — Affidavit. 

The  assents  required  by  s.  192,  subs.  1,  of  the  Bankraptcy  Aot»  1861,  to  make  a 
composition  deed  valid  against  non-assentang  creditorSy  must  he  given  before  regis- 
.tration. 

Ex  parU  Fetrie  (Law  Rep.  3  Ch.  Ap.  232)  followed. 

DECiARATioif  for  goods  sold  and  delivered. 

Flea,  a  composition  deed  under  the  Bankruptcy  Act^  1861,  s.  192, 
"bearing  date  the  Ist  of  April,  1868,  made  between  the  defendants 
as  co-partners  of  the  first  part,  and  the  persons  subscribing,  being 
joint  or  separate  creditors  of  the  defendants,  of  the  other  part,  and 
providing  for  the  payment  by  the  defendants  of  Ss.  in  the  pound 
on  the  Ist  of  June,  1868.    Issue  thereon. 

At  the  trial,  before  Cockbum,  C.J.,  at  the  Cambridgeshire  sum- 
mer assizes,  1868,  it  appeared  that,  the  defendants  being  in  diffi- 
culties, a  meeting  of  their  creditors  was  held  on  the  16th  of  April, 
1868,  when  it  was  proposed  that  the  defendants  should  execute  a 
composition  deed  providing  for  the  payment  of  5a.  in  the  pound 
on  the  following  1st  of  May.  To  this  proposal  most  of  the  credi- 
tors present  assented  in  writing.  But,  in  consequence  of  the  debts 
of  two  of  the  creditors  having  been  disputed  at  the  meeting,  an 
investigation  of  their  accounts  afterwards  took  place,  which  caused 
some  delay,  and  it  was  found  impossible  to  provide  for  payment  of 
the  composition  so  early  as  the  1st  of  May,  and  consequently  the 
composition  deed  ultimately  drawn  up  provided  for  the  payment 
being  made  a  month  later,  viz.  on  the  1st  of  June,  1868.  This 
deed  the  defendants  executed  on  the  2nd  of  May,  and  on  the  28th 
of  May  it  was  left  for  registration  at  the  office  of  the  chief  regis- 
trar, and  together  with  it  an  affidavit,  sworn  by  the  defendants  on 
the  2nd  of  May,  that  a  majority  in  number  representing  three 
fourths  in  value  of  the  creditors  had  in  writing  assented  to  or 
approved  of  such  deed,  pursuant  to  s.  192,  subs.  5,  and  the  deed 
was  accordingly  registered. 

Without  including  those  creditors  who  had  assented  on  the 
16ih  of  April  to  the  proposal  then  made,  the  statutable  majo- 
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1869  debtor  whose  debts  shall  respectiTely  amount  to  102L  and  upwards 
Bbddall  shall,  before  or  after  the  execution  thereof  by  the  debtor,  in  writing 
Knio.  w^^t  to  or  approve  of  such  deed  or  instrument ;"  and  that  mn^ 
be  within  twenty-eight  days.  That  condition  has  not  hem  coan- 
plied  with  here.  The  assents  which  were  given  on  the  16th  d 
April  cannot  be  taken  to  be  assents  to  the  deed  which  was  afl^^ 
wards  filed,  because  those  assents  were  to  a  deed  makiug  the  ogq- 
position  payable  on  the  1st  of  May,  whereas,  the  deed  which  wi^ 
filed  made  it  payable  at  a  difierent  time.  The  rule  most  be 
absolute. 

Eeatikg,  J.  I  am  of  the  same  opinion.  No  doubt,  as  Xr. 
Eeane  contended,  if  the  question  had  simply  been  whether  or  sot 
an  affidavit  in  conformity  with  the  act  had  been  filed,  the  afiBdaiit 
of  the  2nd  of  May  was  upon  the  &ce  of  it  a  compliance  with  the 
act.  But,  as  it  did  not  prove  that  its  contents  were  true,  it  ft« 
open  to  the  plaintiff  to  shew  that  the  requirements  of  the  act  had 
not  been  complied  with.  Mr.  O'Malley  did  not  deny  that  the  legis- 
lature required  the  assents  to  be  given  before  the  registration  of 
the  deed ;  but  he  contended  that  the  assents  first  given  were  appli- 
cable to  the  deed  which  was  registered.  That,  however,  was  not 
so,  seeing  that  the  deed  which  was  registered  provided  a  different 
time  of  payment  from  that  provided  by  the  deed  to  which  those 
assents  were  given. 

MoNTAGTTE  Smith,  J.  I  am  entirely  of  the  same  opinion.  Tb? 
legislature  makes  these  deeds  binding  upon  non-assentiug  creditoi^ 
upon  the  performance  of  certain  conditions  contained  in  b.  19i 
As  to  the  objection  that  the  5th  sub-section,  which  provides  that 
together  with  such  deed,  there  shall  be  delivered  to  the  chief  iegi»- 
trar  an  affidavit  that  a  majority  in  number,  &c.,  have  in  writing 
assented  to  or  approved  of  such  deed,  has  not  been  complied  witb, 
— ^primfi  facie  that  requirement  does  appear  to  have  been  compli^ 
with.  But  it  seems  to  me  that  the  first  and  fourth  conditi<H^^ 
have  not  been  complied  with.  I  think  the  majority  described  i^ 
sub-s.  1  must  have  assented  to  or  approved  of  the  deed  before  it 
is  delivered  to  the  chief  registrar  for  the  purpose  of  being  r^isterei 
If  any  authority  for  this  were  wanting,  the  two  cases  referred  tobj 
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• 
Mr.  Bolwer  are  amply  gufficient  for  the  purpose.    If  so,  the  qiies-       1869 

tion  is  whether  the  requisite  number  of  creditors  had  assented     B«raAix~ 
before  registration.    The  only  way  in  which  it  has  been  put  by  the       |^^ 
defendants'  counsel  icf,  that  the  prior  assents  are  to  be  read  with  the 
subsequent  deed.    As,  however,  that  cannot  be  done  in  this  case, 
there  was  no  compliance  with  the  condition  of  the  statute  before 
registration,  and  the  deed  cannot  avail  as  against  non-assenting 

creditors. 

Bule  abaduie. 
Attorneys  for  plfuntiff :  Diffby  it  Sharp. 
,    Attorney  for  defendants :  John  Evans,  for  Cutis,  Braintree. 


YOUNG  V.  AUSTEN.  April  29. 

Pleading  —  Caniemparaneous  Agreement  varying  written   Contract  —  BiU  of 

Exchange, 

To  a  declaration  on  a  bill  of  exchange  by  the  drawer  and  payee  against  the 
acceptor,  the  defendant  pleaded  that  he  accepted  the  bill  on  a  condition  then 
agreed  on  between  him  and  the  plaintiff,  viz.  that  in  a  certain  event,  which 
occurred,  the  plaintiff  would  renew  the  bill.  The  plea  did  not  aver  that  this  agree- 
ment was  in  writing : — 

Held^  on  demurrer,  that,  as  the  agreement  would  not  be  a  defence  unless  it  was 
in  writing,  the  plea  must  be  construed  as  alleging  a  written  agreement,  and  that 
the  plea  -was  therefore  good.  y^i%     ^/^ 

Declabation  on  a  bill  of  exchange  for  21Z.  14s.  4A,  drawn  by       ,7?3 
the  plaintiff  upon  and  accepted  by  the  defendant^  payable  to  the 
plaintiff  two  months  after  date. 

Third  plea,  that  the  defendant  accepted  the  bill  upon  a  certain 
condition  agreed  upon  between  the  plaintiff  and  defendant  as  part 
of  the  consideration  for  the  bill,  viz.  that  the  plaintiff  should 
renew  the  bill  for  a  further  term  of  two  months  beyond  the  date  at 
which  the  bill  was  payable,  if  when  the  bill  became  due  the  de- 
fendant should  not  have  received  from  the  corporation  of  the  city 
of  London  a  certain  sum  of  money  then  due  to  I^m,  and  the 
defendant  accepted  and  delivered  to  the  plaintiff,  and  the  plaintiff 
received  and  always  held  the  bill,  upon  and  subject  to  the  said 
condition ;  that,  when  the  bill  became  due,  and  when  the  action 
was  brought,  the  defendant  had  not  received  the  said  money, — 
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of  all  which  the  plaintiff  had  notice ;   and  that  the  defeodtat 
YouH*      did  all  things  necessary,  &c.,  yet  the  plaintiff  did  not  renew  & 
Avmm.     ^^'  ^^^  commenced  this  action  contrary  to  the  terms  of  the  s^ 

agreement  and  condition. 
Demurrer  and  joinder. 

Finlay,  in  support  of  the  demurrer.  The  plea  sets  up  a  cd* 
lateral  agreement  which  varies  the  terms  of  the  bilL  The  agree- 
ment is  not  stated  to  be  in  writing.  Therefore,  in  constraing  tk 
plea,  it  must  be  taken  that  the  agreement  was  not  in  writiDg 
1  Wms.  Saund.  211,  n.  (2) ;  Stephen  on  Pleading,  7th  ed.  S 
Bullen  and  Leake,  2nd  ed.  569 ;  Anonynuma  (1) ;  Case  v.  Barber  (2) 
ViOers  v.  Hmdley  (3);  Taylor  v.  EiSa/ry  (4) ;  Foquet  v.  lfoof.(5) 
This  is,  therefore,  an  attempt  to  yary  the  terms  of  the  bill  bj  a 
contemporaneous  oral  agreement.  In  Flight  v.  Oray  (6),  the  Comt 
refused  to  allow  the  defendant  to  plead  by  way  of  equitable  de- 
fence a  plea  which  was  substantially  the  same  as  this.  In  Bjles 
on  BiUs,  8th  ed.  90,  it  is  said :  "  No  mere  oral  agreement  out 
have  any  effect  at  law  in  contradicting  the  instrum^it,  if  contem- 
poraneous with  the  making  of  it/'  The  same  rule  is  laid  down  at 
p.  179,  and  also  by  Lord  Ellenborough  in  Hoare  y.  CfrahM/k  (7) 

[Keating,  J.  In  Byles  on  Bills,  8th  ed.  91,  it  is  said: 
"  Though  it  be  necessary  that  the  agreement  affecting  the  opera- 
tion of  the  bill  or  note  should  be  in  writing,  it  is  not  necessary  in 
pleading  to  ayer  that  it  is  in  writing."  And  for  this  Keami^- 
Durett  (8)  and  Oillett  y.  WhUmarsh  (9)  are  cited.] 

In  those  cases  it  was  not  sought  to  yary  the  contract  appeansg 
on  the  face  of  the  bill,  but  to  shew  a  want  or  failure  of  considen- 
tion.  In  Reams  y.  DureU,  Maule,  J.,  says  (10) :  '*  The  all^tionin 
the  plea  that  the  note  was  made  and  deliyered  on  the  conditiaD 
that  the  plaintiff  should  not  demand  payment  thereof  unless  it 
should  appear  that  the  supposed  balance  was  due,  does  not  is 
terms  contradict  the  express  contract  contained  in  the  note. .  • ' 

(1)  2  Salt.  il9.  (7)  3  Camp.  67. 

(2)  Sir  T.  Raym.  460.  (8)  6  C.  B.  696 ;  18  L.  J.  (CP.)  28. 

(3)  2  Wils.  49.  (9)  8  Q.  B.  966. 

(4)  1  Gale,  22.  (10)  6  C.  B.  at  p.  607 ;  18  L  J.  (C^-) 

(5)  7  Ex.  870 ;  22  L.  J  (Ex.)  35, 37.  at  p.  32. 
;    (6)  3  0.  B.  (N.S.)  320. 
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It  18  a  good'  plea  of  want  of  consideration."    And  in  OiUett  v.        ^^^ 
Whiimarsh  (1)  the  plea  merely  described  the  consideration  of  the      Yoima. 
note,  and  shewed  that  it  had  failed.     This  may  be  done  without     auotw. 
writing:  Allbott  v.  Hendrteks  (2);  Foster  v.  JoUy.  (3)     In  the 
present  case  the  attempt  is,  not  to  shew  a  want  or  fGdlore  of  con- 
sideration, but  to  vary  the  terms  of  the  promise.     Adams  v. 
Wardleif^i)  shews  that  the  absolute  contract  on  the  face  of  a  bill 
cannot  be  varied  by  a  contemporaneous  oral  contract.  Lord  Abinger 
there  says  (5) :  "  The  eflfect  of  the  cases  is,  that  you  are  estopped 
from  saying  that  you  made  any  other  contract  than  the  absolute 
one  on  the  face  of  the  bills."     Mosdey  t.  Ecwford  (6)  is  to  the 
same  effect 

»  ITKeUar,  oontrft.  The  plea  shews  a  good  defence  to  the 
action.  The  parties  to  the  action  are  the  drawer  and  the  acceptor 
of  the  bilL  It  therefore  is  the  same  as  if  it  had  been  a  non- 
negotiable  instrument.  In  Byles  on  Bills,  8th  ed.  90,  it  is  said : 
"  A  written  and  signed  simple  contract  may  be  deliyered  with 
an  express  parol  condition  precedent  that  it  is  not  to  take  effect 
except  in  a  certain  event.  And  the  instrument  may  be  so  delivered, 
not  only  to  a  stranger,  but  by  one  party  to  the  other.'*  Here, 
there  was  no  complete  delivery  of  the  bill :  it  was  in  the  nature  of 
an  escrow :  Pim  v.  Oampbdl  (7);  Wallia  v.  Littd.  (8)  It  was  not 
to  take  effect  as  a  bill  at  all,  unless  a  certain  event  should  happen. 
In  Bdl  V.  Lord  Ingedrie  (9),  under  a  plea  traversing  an  indorse- 
ment, oral  evidence  that  the  alleged  indorser  wrote  his  name  on 
the  bill,  and  delivered  it  to  the  alleged  indorsee  on  a  condition, 
and  that  such  condition  had  not  been  complied  with,  was  held 
admissible  on  the  authority  of  Mardon  v.  Allen  (10)  and  Adams  v. 
Jones.  (11)    [He  also  referred  to  Story  on  Bills,  s.  239]. 

[BoviLL,  C.J.  There  is  nothing  like  an  allegation  of  a  delivery 
as  an  escrow  here.  "Where  an  instrument  is  delivered  as  an  escrow, 
it  is  not  to  take  effect  as  a  valid  deed  or  agreement    But  the 

(1)  8  Q.  B.  966.  (7)  6  E.  &  B.  870 ;  26  L.  J.  (Q3.) 

(2)  1  M.  &  G.  791.  277. 

(3)  1  C.  M.  &  B.  708.  (8)  11  C.  B.  (N.S.)  869 ;  81  L.  J. 

(4)  1  M.  &  W.  87i.  (C.P.)  100. 

(5)  1 M.  &  W.  at  p.  880.  (9)  12  Q.  B.  317. 

(6)  10  B.  ft  C.  729.  (10)  8  M.  &  W.  494. 

(11)  12  Ad.  &  E.  465. 
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1809       whole  scope  of  the  plea  here  is  that  this  was  a  valid  biU,  but  tk 


V. 

^    ArSTBN, 


YoTOiG  i*  ^'^^  accepted  subject  to  a  contract  for  renewal  in  a  giva 
event] 

In  Lindlmf  v.  Lacatf  (1)  evidence  of  a  prior  oral  agreement  «is 
admitted. 

[BovHiLi  G  J,  The  action  there  was  bronght  for  a  bieadi  of  tk^ 
oral  agreement^  which  was  qnite  beside  and  collateral  to  the  mM 
agreement  between  the  parties.] 

Although  it  may  be  necessary  that  the  agreement  sbonld  beii 
writing,  it  is  not  necessary  in  pleading  to  aver  that  it  is  in  writiBg: 
Thames  Haven  Dock  Company  v.  Brymer  (2) ;  Byles  on  Biik,  8d 
ed.  91,  citing  Kearns  v.  DwreU  (3)  and  OUlett  v.  Whitmank  (4) 

Finlatf,  in  reply. 

.  BoviLL,  CJ.  In  support  of  the  plea  in  this  case^it  wasatfiistoay 
tended  that  the  bill  declared  on  was  delivered  as  an  escrow.  I  hare 
already  expressed  my  opinion  that  there  is  nothing  in  the  ]Jeate 
shew  that  the  bill  was  accepted  or  delivered  as  an  escrow,  or  in  the 
nature  of  an  escrow :  it  is  pleaded  as  if  the  bill  was  drawn,  de- 
cepted,  and  delivered  upon  an  absolute  engagement  to  pay  the 
amount  two  months  after  date ;  but  it  sets  up  a  contempoisneoQ) 
agreement  that  the  bill  should  be  renewed  at  maturity  Qnlest 
given  event  should  happen.  The  question  arises  between  the  un- 
mediate  parties  to  the  bill.  Now,  as  between  the  original  partis 
to  a  bill  or  note,  it  may,  no  doubt,  be  shewn  by  oral  erideDce 
that  there  was  no  consideration,  or  that  the  consideration  has  biA 
and  that  therefore  the  bill  or  note  is  not  a  binding  contract  Here^ 
the  plea  does  not  set  up  the  want  or  &ilure  of  consideration:  i^ 
assuming  that  there  was  good  consideration  or  that  it  has  i^t 
wholly  £Edled,  it  alleges  that  it  was  part  of  the  agreement  thattiie 
bill  was  to  be  renewed  at  maturity,  if  the  defendant  should  not 
then  have  received  payment  of  certain  money  due  to  bim-  ^^^ 
clear  that  the  defendant  cannot  set  up  a  contemporaneous  m 
agreement  to  contradict  the  contract  on  the  face  of  the  bill:  bat  it 
is  equally  dear  that  he  is  at  liberty  to  set  up  a  written  agteemeiit 

(1)  17  C.  B.  (N.S.)  578 ;  34  L.  J.      321,  828. 
(O.P.)  7.  (3)  6  C.  B.  596 ;  18  L.  J.  (CP.)2^- 

(2)  5  Ex.  696,  711;  19  L.  J.  (Ex.)         (4)  8  Q.  B.  966. 
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entered  into  at  the  time  the  bill  was  accepted,  which  was  to  regu< 
late  the  rights  of  the  parties  as  between  themselves.    The  question,      youkq 
therefore,  upon  this  plea  is,  whether  or  not  it  sufiSciently  pleads 
such  an  agreement :  if  it  sets  up  an  oral  agreement,  it  is  bad ;  if  a 
written  agreement,  it  is  good.    Then,  is  it  necessary  that  the  plea 
should  in  terms  allege  that  the  agreement  was  in  writing  ?    The 
passage  cited  from  Byles  on  Bills,  8th  ed.  p.  91,  distinctly  states  that 
it  is  not  necessary  to  do  so ;  and  I  think  that  is  the  correct  rule.   The 
plea  here  alleges  the  agreement  to  renew  as  part  of  the  contract   In 
order  to  prove  that, — ^the  law  being  that  the  express  contract  on  the 
face  of  the  bill  or  note  can  only  be  varied  by  a  contemporaneous 
agreement  in  writing, — ^the  defendant  must  be  prepared  at  the  trial 
to  shew  an  agreement  in  writing,  or  he  will  &iL  The  objection  that 
the  plea  did  not  allege  a  writing  might  have  prevailed  in  the  time 
of  special  demurrers,  as  in  Adams  v.  Wordley,  (1)    Inasmuch,  how- 
ever, as  the  allegation  in  this  plea  can  only  be  proved  by  shewing 
an  agreement  in  writing,  it  must  now  be  taken  to  import  that  it 
was  in  writing.    It  is  like  the  case  of  Thames  Saven  Dock  a/nd 
BaUway  Company  v.  Brymer  (2),  where,  in  an  action  upon  a  deed, 
the  declaration  averred  that  the  defendants  discharged  the  plaintiff 
from  performing  one  of  the  covenants.    The  discharge  was  not 
stated  to  be  by  deed,  and  it  was  contended  on  the  part  of  the 
defendants  that  this  averment  was  not  sufficient,  as  it  was  not 
shewn  that  the  discharge  was  by  deed.     But  Fatteson,  J.,  in 
delivering  the  judgment  of  the  Court  of  Exchequer  Chamber  (3), 
said:  '^This  objection  is  not  pointed  out  as  a  special  cause  of 
demurrer.    It  is  conceded  by  the  learned  counsel  that  the  dis- 
charge would  not  be  good  unless  it  were  by  deed :  but  he  says 
that,  if  the  averment  had  been  traversed,  it  could  not  have  been 
proved  otherwise  than  by  production  and  proof  of  a  deed ;  Ooss 
V.  Lord  Nugent  (4);  and  so  he  contends  that,  on  general  de« 
murrer,  it  must  be  taken  to  have  been  by  deed,  the  only  way  in 
which  it  can  be  good :  and  so  it  was  decided  in  the  Court  of  Ex- 
chequer. •  .  .  We  think  that  the  Court  of  Exchequer  was  right 
in  holding  the  averment  sufficient  upon  general  demurrer."    It 

(1)  1  M.  &  W.  374.  (3)  5  Ex.  at  p.  711;  19  L.  J.  (Ex.) 

(2)  5  Ex.  696 ;  19  L.  J.  (Ex.)  321.       at  p.  328. 

(4)  5  B.  &  Ad.  58. 
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1809  seems  to  me  that  the  same  principle  applies  here,  and  that  the  alle- 
YocHo  gation  in  the  plea  must  be  taken  to  import  a  writing ;  and  oon- 
AcsTBH.  fl^quently  I  think  the  law  as  laid  down  by  my  Brother  Byles  is 
correct.  The  case  of  Foqttet  v.  Moor  (1)  was  cited  by  Mr.  Finlay.  It 
appears  that  that  case  arose  before  the  Common  Law  Frooedme 
Act  of  1852  came  into  operation.  The  question  there  was  whether 
a  plea  setting  up  an  agreement  for  a  surrender  and  for  a  grant  of 
a  new  lease,  was  good  without  an  allegation  that  it  was  in  writing ; 
and  all  that  Parke,  B.,  says  (2)  is :  ^^  It  is  said  that  the  agreement 
alleged  in  the  plea  means  an  agreement  by  parol ;  if  so,  accordmg 
to  the  authority  otCase  v.  Barber  (3),  the  plea  was  demurrable ;  but 
it  is  questionable  whether  it  might  not  have  been  good  after  yerdiet, 
since  it  will  be  presumed  that  the  allegations  have  that  meaning 
which  is  necessary  in  point  of  law  to  support  the  plea ;  as,  in  the 
case  of  a  grant  of  eui  hereditament  which  lies  in  grant,  and  can 
only  be  conveyed  by  deed,  if  it  be  not  alleged  to  haye  been  by 
deed,  but  is  put  in  issue  and  found  by  the  jury,  the  verdict  cures 
the  omission :  Liffktfooi  y.  BrigJUman.  (4)  But  it  js  not  necessary 
to  decide  that  now."  Under  the  present  system  of  pleading,  the 
allegation  of  the  agreement  here  must  be  held  suffici^it,  inasmuch 
as  it  can  only  be  sustained  at  the  trial  by  proof  that  the  agreement 
was  in  writing.  For  these  reasons,  I  am  of  opinion  that  the  plea 
is  good,  and  that  the  defendant  is  entitled  to  judgment  on  this 
demurrer. 

Keatino,  J.  I  am  of  the  same  opinion.  The  only  question 
now  is  whether  the  plea  is  bad  for  not  averring  that  the  agreement 
therein  stated  was  in  writing.  For  the  reasons  given  by  my  Lord, 
I  think  that  omission  does  not  make  the  plea  bad  on  general 
demurrer. 

Brett,  J.  If  the  agreement  alleged  in  the  plea  was  in  writing, 
the  defence  set  up  by  the  plea  is  good.  The  question  is  reduced 
to  this,  whether  it  is  a  good  objection  to  the  plea  that  it  does  not 
allege  the  contemporaneous  agreement  to  have  been  in  writing. 
We  certainly  would  not  so  decide  unless  we  found  ourselves  bound 
to  do  so.    Mr.  Finlay  has  failed  to  produce  any  case  where  such 

(1)  7  Ex.  870 ;  22  L.  J.  (Ex.)  35.  (3)  Sir  T.  Raym.  460. 

(2)  7  Ex.  at  p.  875;  22  L.  J.  (Ex.)  at  p.  37.  (4)  Hut.  54. 


ffdd,  on  a  special  case  stated  in  a  petition  against  the  return  of  one  of  the  members 
for  the  borough  under  the  Representation  of  the  People  Act,  1867,  that  s.  56  of  the 
Representation  of  the  People  Act,  1867,  incorporated  s.  98  of  6  Vict.  o.  18 ;  and 
that  no  objection  could  be  taken,  on  the  petition,  to  the  votes  of  these  occupiers,  as 
their  case  did  not  fall  within  any  one  of  the  exceptions  mentioned  in  s.  98  of 
6  Vict.  c.  18  ;  and  the  register  was,  therefore,  conclusiYe  evidence  of  their  right 
to  vote.  ^ 

Special  case  stated  by  order  of  Willes^  J.,  in  a  petition  under 
the  Representation  of  the  People  Act,  1867,  in  which  the  petitioner 
prayed  that  it  might  be  determined  that  the  petitioner  had  been 
duly  elected,  and  ought  to  have  been  returned  to  serve  in  parlia- 
ment as  a  member  for  the  borough  of  New  Sarum* 
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an  objection  has  been  held  available  except  on  special  demurrer.       iggg 

Special  demurrers  no  longer  existing,  we  must  assume  the  plea,  ^     ^ 

when  it  alleges  an  agreement,  to  import  a  valid  agreement,  and  ^  «^ 
consequently  we  must  hold  the  plea  tp  be  good. 

Judgfmentfor  the  defendant. 

Attorneys  for  plaintiff:  Perrin  &  NuU. 
Attorney  for  defendant :  W.  F.  Stokes. 


Auffnsf. 


RYDEB,  PETrnoNSB ;  HAMILTON,  Bebpokdeht.  Uaiy  5. 

New  Sabum  PBrrnoir. 

BtjmeniaiUm  mfthe  PeopU  Act,  1867  (30<fe31  Vict.  c.  102),  ».  ^^^Registmtim 
Act  (6  Vict.  c.  18),  8.  98— i€^a;  Incapacity  to  VaU—BaOng^Voter  not 
rated,  hut  Objection  not  taken  at  the  Court  qf  Bevision. 

Sect  98  of  6  Vict.  c.  18,  makes  the  register  in  force  at  the  time  of  an  election 
ooQclnsiye  as  to  the  right  to  vote  of  every  person  thereon,  except^  1.  "Where  the 
name  of  the  voter  has  either  been  specially  retained  upon  the  register,  or  inserted 
therein,  or  expunged  or  omitted  therefrom,  by  the  express  decision  of  the  r&- 
TisiDg  barrister;  2,  Where  there  is  at  the  time  of  voting  a  legal  incapacity  under 
any  statute ;  3.  Where  there  is  any  other  legal  incapacity  at  the  time  of  voting, 
which  may  have  arisen  subsequently  to  the  last  day  of  July. 

Occupiers  of  houses  in  a  borough  were  placed  on'  the  list  of  voters  iat  the 
borough.  A  rate  had  been  made  within  the  borough  during  the  twelve  mootlii 
preceding  the  last  day  of  July,  and  such  rate  was  made  upon  and  was  paid  by 
the  landlords  of  such  occupiers.  The  names  of  the  occupiers  did  not  appear  upon 
the  rate-book.  No  objection  to  the  registration  of  these  occupiers  was  made 
before  the  revising  barrister,  and  they  subsequently  voted  at  an  election  for  the 
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1.  At  the  last  election  for  the  borough  of  Kew  Sarom,  the  peti- 
Btdsb      tioner  and  the  respondent  and  Mr.  Lush  were  respectively  candi- 

Hamiltok.    ^te8« 

2.  The  nomination  took  place  on  the  18th  of  Noyembery  1868, 

when  the  show  of  hands  was  declared  to  be  in  faronr  of  Mr.  Lush 
and  the  petitioner,  and  a  poll  was  demanded  on  behalf  of  the 
respondent,  which  was  taken  on  the  following  day ;  and  on  the 
20th  of  November,  1868,  the  respondent  and  Mr.  Lush  were  re- 
turned by  the  returning  officer  as  being  duly  elected. 

3.  The  number  of  votes  recorded  for  the  several  candidates  were 
as  follows, — ^for  Mr.  Lush  748,  for  the  respondent  679,  and  for  the 
petitioner  623. 

4.  5,  &  6.  Previous  to  the  passing  of  the  Bepresentation  of  the 
People  Act,  1867  (30  &  31  Vict  c.  102),  a  system  of  .charging  the 
rates  of  small  tenements  on  the  owners,  and  of  compounding  by 
agreement  for  the  same,  had  existed  in  the  borough  of  New  Sarom, 
under  the  provisions  of  a  local  Act,  11  Greo.  4,  c.  Ixxvi.,  and  from 
1856,  until  August,  1867,  the  owners  and  not  the  occupiers  of 
small  tenements  continued  to  pajr  the  composition  for  the  rates 
made  during  that  period. 

7.  During  such  period  rates  have  been  made  and  levied  at 
uncertain  times,  but  averaging  in  number  six  in  each  year. 

8.  During  such  period,  the  above-mentioned  composition  has 
not  been  varied,  discontinued,  or  renewed ;  and  such  rates  have 
been  levied  and  the  payment  thereof  made  from  time  to  time, 
without  any  further  agreement  being  made  in  respect  of  such 
composition. 

12.  The  Eepresentation  of  the  People  Act,  1867  (30  &  31  Vict 
c.  102),  received  the  Koyal  assent  on  the  15th  of  August,  1867. 

17.  On  the  26th  of  August,  1867,  the  churchwardens  and  over- 
seers of  the  parishes  of  the  borough  of  New  Sarum  made  a  rate 
for  the  relief  of  the  poor,  which  rate  was  confirmed  on  the  29th. 

18.  This  rate  was  made  and  charged,  in  the  case  of  dwelling  houses 
under  the  annual  value  of  lOZ.,  in  accordance  with  the  practice 
previously  adopted  and  in  force  under  the  provisions  of  11  Geo.  4, 
c.  Ixzvi.,  and  under  the  agreement  for  composition  upon  the  owners 
instead  of  the  occupiers  or  tenants ;  and  the  names  of  the  latter 
did  not  appear  upon  the  rate-book. 
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19.  The  rate  was  paid  by  the  owners  in  the  cases  last  mentioned, 
and  not  hj  the  occupiers  or  tenants ;  and  it  was  stated  in  the  rate- 
book before  the  pages  where  the  owners  were  charged  instead  of 
the  occupiers  or  tenants,  that  in  the  following  cases  the  landlords 
or  owners  were  rated  instead  of  the  occupiers  or  tenants,  in  pur- 
suance of  11  Geo,  4,  c.  Ixxvi. 

20.  The  names  of  such  last-mentioned  occupiers  or  tenants  were 
inserted  in  the  register  of  voters  by  the  overseers,  and  were  not 
objected  to  before  the  revising  barrister. 

21.  It  was  admitted  that  they  were  respectively  (within  the 
meaning  of  the  Eepresentation  of  the  People  Act,  1867)  inhabitant 
occupiers  as  tenants  of  dwelling  houses  within  the  borough,  and 
had  been  so  from  a  time  prior  to  July  31st,  1867,  down  to  the 
time  of  voting;  and  that,  except  so  far  as  their  not  being  rated  by 
the  rate  of  August  26th,  1867,  was  a  disqualification,  they  were  in 
e?ery  respect  entitled  to  vote. 

22.  295  of  these  occupiers  voted  for  the  respondent,  but  were 
not  rated  to  and  did  not  pay  the  rate  of  the  26th  August,  1867, 
and  their  names  did  not  appear  on  the  rate-books;  and  177  of 
them  voted  for  the  petitioner,  but  were  not  rated  to  and  did  not 
pay  the  rate,  and  their  names  did  not  appear  on  the  rate-books. 
These  occupiers  were  duly  rated  to  and  paid  a  rate  made  on  the 
27th  of  November,  1867,  being  the  only  other  rate  made  prior  to 
theSihof  January,  1868. 

23.  If  the  Court  should  determine  that  these  persons  were  not 
entitled  to  vote  at  the  election  for  the  borough  of  New  S«tfum, 
there  would  be  a  majority  of  62  good  votes  for  the  petitioner. 

The  question  for  the  opinion  of  the  Court  was,  whether  the  occu- 
piers who  were  not  rated  to  and  did  not  pay  the  rate  of  the  26th  of 
August,  1867,  were  entitled  to  vote  at  the  election  for  members  of 
parliament  for  the  borough  of  New  Sarum.  If  they  were  so  en- 
titled to  vote,  the  Court  were  to  certify,  under  s.  11  of  the  Parlia- 
mentary Elections  Act,  1868,  that  the  respondent  was  duly  elected. 
Snt,  if  the  said  persons  were  not  so  entitled  to  vote,  the  Court 
were  to  certify  that  the  respondent  was  not  duly  elected,  and  that 
the  petitioner  was  duly  elected  and  ought  to  have  been  returned. 
And  in  either  case  the  Court  were  to  determine  by  whom  the  costs 
of  the  petition  and  the  proceedings  thereon,  were  to  be  paid. 
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Qitai»,  Q.C.  {8.  EO,  Q.C^  aad  AiiibW,  whk  kai.,  ix  the 
petitioner.  Amaming  that  the  ocmpifw  vere,  hf  wtamam.  of  tbeir 
not  haring  been  cated  or  not  haTing  paid  Ae  poar-nte» «(  en 
titled  to  be  npon  the  le^s^ber,  the  question  is  wketlKr,  tiior  names 
baring  been  inserted  without  objectian,  it  is  coBpetcBt  to  the 
Court  now  to  inqmre  into  their  qnalification 

The  qneatioii  depends  upon  s.  60  of  tiie  Befixm  Ad;  2^3 
Wnu  4,  c»  45  (1),  which  was  amended  b]r  &  98  of  Ae  6  Tict. 
c.  18  (2),  and  upon  the  Bepresentation  of  the  Pei^le  Act,  12^67, 

(1)  aeOof  24^3  Wis,4, c. 45, enacts  the  Tiliditj  or  invm&ditjr  «f  ^  Toce of 
thai,  '^npon  petitioa  to  tLe  Home  of 
CommoDf  oomplaining  of  an  undiie 
election  or  letara  of  any  member  to 
•erre  in  parliament,  any  petitioiiery  or 
an  J  penon  defending  such  election  or 
rrtoni,  shall  he  at  liberty  to  impeach 
the  correctness  of  the  register  of  Totets 
in  force  at  the  time  of  sach  electioDy  by 
prorlDg  that  in  oonsequenoe  of  the  de- 
dsioQ  of  ihe  barrister  who  shall  have 
revised  the  list  of  voters  from  which 
sach  register  shall  hare  been  formed, 
the  name  of  any  person  who  voted  at 
such  election  was  improperly  inserted 
or  retained  in  such  register,  or  the 
name  of  any  person  who  tendered  his 
vote  at  such  election  improperly  omit- 
ted from  such  register ;  and  the  select 
committee  appointed  for  the  trial  of 
sadi  petition  shall  alter  the  poll  taken 
at  such  election  according  to  the  truth 
of  the  case,  and  shall  report  their  deter- 
mination thereupon  to  the  House,  and 
the  House  shall  thereupon  carry  such 
determination  into  effect,  and  the  return 
shall  be  amended,  or  the  election  de- 
clared void,  as  the  case  may  be,  and  the 
register  corrected  accordingly,  or  such 
other  order  shall  be  made  as  to  the 
House  shall  seem  proper." 

(2)  8. 98  of  6  Vict.  c.  18  recites  that 
^doubts  have  arisen  as  to  the  true  in- 
tent and  meaning  of  the  said  enactment 
[of  2  &  8  Wm.  4,  c.  45,  s.  60],  with 
respect  to  the  power  and  authority  of 
any  such  oommittee  to  inquire  into 


any  penon  Wiig  €a  the  ngnter  of 
voteisin  fioreeaft  the  time  of  sach  eko 
tico,"  and  enacts  thai  "h  dnfl  snd 
may  be  Iswfbl  lor  any  sodi  eoDminee 
to  iDqaxre  into  and   decide  upon  the 
ri^t  to  vote  of  any  penon  who^  being 
upon  the  register  of  voten  in  foroe  It  the 
time  of  such  election,  shall  have  voted 
in  such  election,  or,  not  hang  upoo 
sndi  register,  shall  have  tendered  hs 
vote  at  such  election,  in  case  the  nsme 
of  such  person  shall  have  been  specially 
retained  upon  snch  register,  or  inserted 
therein  or  ezpnnged  or  omitted  there- 
from, by  the  express  decision  of  the 
revising  barrister  who  shall  have  re- 
vised the  lists  of  voteis  from  which 
such  renter  shall  have  been  formed; 
and  also  that  it  shall  and  may  be  lawfnl- 
for  such  committee  to  inquire  into  and 
decide  upon  the  right  to  vote  of  any 
person,  who,  being  upon  ^ch  roister, 
shall  have  voted  in  such  election,  so  far 
as  the  same  may  be  disputed  on  the 
ground  of  legal  incapacity  at  the  time 
of  his  voting  under  and  by  virtue  ot 
any  statute  now  or  hereafter  to  be  in 
force,  or  on  the  ground  of  any  other 
legal   incapacity  at  the  time  of  bi^ 
voting  which  may  have  arisen  subse- 
quently to  the  expiration  of  the  time 
allowed  for  making  out  the  list  of  voters 
from  which  the  register  of  voters  in 
force  at  the  time  of  such  election  shall 
have  been  formed ;  but  that,  except  ia 
such  cases  or  on  such  grounds  as  afore- 
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which  created  a  new  series  of  franchises.  Eeliance  will  be  placed 
for  the  respondent  upon  s.  58  of  the  latter  Act  (1)  The  question  ' 
is  whether  or  not  this  section  incorporates  s.  98  of  the  6  Vict  c.  18. 
It  is  snbmitted  that  it  does  not  do  so.  It  relates  to  the  forma- 
tion of  the  register  only,  and  not  to  an  inquiry  like  this.  The 
voters  in  question  were  under  a  legal  incapacity  at  the  time  of 
Toting,  under  and  by  virtue  of  a  statute,  within  the  second  excep- 
tion in  s.  98y  and  the  register  is,  therefore,  not  conclusive  as  to 
their  right  to  vote.  It  will  be  said  on  the  other  side  that  rating 
is  part  of  the  qualification.  So  is  continued  residence :  but  it  has 
been  held  by  a  committee  of  the  House  of  Commons  that  they 
had  power  (under  6  Yict.  c.  18,  s.  79)  to  strike  off  the  vote  from 
the  poll  where  a  man  had  ceased  to  reside  after  the  31st  of  July. 
If  any  one  of  the  qualifications  mentioned  in  s.  3  of  the  Eepresen- 
tation  of  the  People  Act,  1867,  fails,  that  creates  a  legal  incapacity 
within  s,  98  of  the  Begistration  Act.  The  voter  is  not  truly  regis- 
tered if  he  is  not  possessed  of  the  necessary  qualification.  Legal 
incapacity  of  voting  points  to  an  absence  of  qualification  at  the 
time  of  voting. 

[WiLLES,  J.  The  Cambridge  Case  (2),  shews  that  a  committee 
of  the  House  of  Commons  would  not  have  entertained  an  objec- 
tion to  a  vote  on  the  ground  of  non-residence,  unless  it  were 
proved  to  them  that  a  change  of  residence  had  taken  place  since 
the  31st  of  July,  1856,  or  that  the  vote  was  specially  retained  on, 
or  expunged  from,  or  inserted  in  the  list  by  the  express  decision 
of  the  revising  barrister.] 

Mdlish,  Q.C.  {K  James  with  him),  for  the  respondent.  Legal 
capacity  is  part  of  the  qualification  of  a  voter.  By  s.  3  of  the 
Bepresentation  of  the  People  Act,  1867,  every  man  is  entitled  to 
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said,  the  roister  of  voters  in  force  at 
the  time  of  snch  election  shall,  so  £eu'  as 
reg&rdfl  the  proceedings  before  such  com- 
mittee, be  final  and  conclusive  to  all 
ii^ts  and  porpoees  as  to  the  right  to 
vote  in  snch  election  of  every  person 
vho  shall  be  upon  such  raster." 

(1)  S.  56  of  30  &  31  Vict.  c.  102 
enacts  that,  "subject  to  the  provisions 
of  this  act,  all    laws,  customs,  and 


enactments  now  in  force  conferring  any 
right  to  vote,  or  otherwise  relating  to 
the  representation  of  the  people  in  Eng- 
land and  Wales,  and^the  registration  of 
persons  entitled  to  vote^  shall  remain  in 
full  force,  and  shall  apply,  as  nearly  as 
circumstances  admit,  to  any  person 
hereby  authorized  to  vote,"  &c. 
(2)  W.  &  D.  49,  61. 
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^^^  be  registered  as  a  voter  and  to  vote,  "  who  is  qualified  as  follows." 
Btdeb  Then  follow  the  several  requisites  to  form  the  qualification :  "  1.  Is 
Hamilton',  of  full  age,  and  not  subject  to  any  legal  incapacity :  2.  Is  on  the 
last  day  of  July  in  any  year,  and  has  during  the  whole  of  the 
preceding  twelve  calendar  months  been,  an  inhabitant  occupier," 
&c.  If  it  could  be  shewn  that  the  voter  had  not  occupied  for  the 
prescribed  period,  the  register  would  not  be  conclusive  in  any 
matter  whatever.  Can  any  distinction  be  made  between  snb-s.  2 
and  sub-s.  3  ?  '^  Has  during  the  time  of  such  occupation  been  rated 
as  an  ordinary  occupier  in  respect  of  the  premises  so  occupied  by 
him  within  the  borough,  to  all  rates  (if  any)  made  for  the  relief 
of  the  poor  in  respect  of  such  premises."  Bating  is  clearly  part 
of  the  general  qualification  upon  which  depends  the  right  to  be 
upon  the  register.  "  4.  Has  on  or  before  the  20th  day  of  July 
in  the  same  year  bona  fide  paid  aji  equal  amount  in  the  pound  to 
that  payable  by  other  ordinary  occupiers  in  respect  of  all  poor- 
rates  that  have  become  payable  by  him  in  respect  of  the  said 
premises  up  to  the  preceding  5th  day  of  January."  That  also  is 
clearly  part  of  the  qualification.  S.  98  of  6  Vict.  c.  18,  points  to 
some  incapacity  existing  at  the  time  of  voting.  If  the  incapacity 
existed  at  the  time  of  registration,  so  that  it  could  have  been 
but  was  not  objected  to  then,  and  ceased  to  exist  at  the  time  of 
voting,  the  party  would  be  entitled  to  vote.  Legal  incapacity 
must  be  something  which  personally  disqualifies  and  which  con- 
tinues to  exist  at  the  time  of  voting ;  such  as  the  occupation  of 
an  office,  or  the  like.  The  objection  here  being  to  the  qua- 
lification, it  comes  within  the  description  of  cases  upon  which 
the  decision  of  the  revising  barrister  must  be  taken.  The 
point  not  having  been  raised  before  him,  the  case  does  not  fiekll 
within  the  exceptions,  and  consequently  the  register  is  con- 
clusive. 

[WiLLES,  J.,  referred  to  the  cases  before  the  committees  of  the 
House  of  Commons,  collected  in  Wolferstan's  Law  and  Practice  of 
Elections,  pp.  Ill — 121 ;  and  to  the  statement,  at  p.  121,  that 
''  committees  have  acted  strictly  up  to  the  provisions  of  s.  98,  and, 
except  where  the  barrister  has  come  to  an  express  decision  upon 
the  point,  have  refused  to  re-open  the  register  or  enter  upon  any 
disqualification  arising  at  the  time  of  the  revision."] 
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BoYiLL,  C.J.  I  am  clearly  of  opinion  that  the  98th  section  of 
the  Registration  Act  of  1843  (6  Vict.  c.  18),  is  incorporated  with 
the  Representation  of  the  People  Act,  1867  (30  &  31  Vict.  c.  102), 
and  that  this  case  must  be  governed  by  the  construction  which  we 
think  ought  to  be  placed  on  that  section.  The  occasion  of  this 
enactment  was,  the  doubts  which  are  recited  to  have  arisen  with 
respect  to  the  power  of  election  committees  to  inquire  into  the 
validity  or  invalidity  of  the  votes  of  persons  being  upon  the 
register;  and,  after  providing  for  certain  cases,  the  section  con- 
dudes  by  enacting  that,  **  except  in  such  cases  or  on  such  grounds  as 
aforesaid,  the  register  of  voters  in  force  at  the  time  of  such  election 
shaU,  so  fieur  as  regards  the  proceedings  before  such  committee,  be 
final  and  conclusive  to  all  intents  and  purposes  as  to  the  right  to  vote 
in  such  election  of  every  person  who  shttU  be  upon  such  register." 

If  we  were  to  give  effect  to  Mr.  Quain's  argument,  the  result 
wonld  be  that,  instead  of  the  register  being  conclusive,  we  should 
hold  it  to  be  only  prima  facie  evidence  of  the  right  to  vote.  But 
the  words  are  express,  that  the  register  shall  be  conclusive,  except 
in  the  cases  which  are  previously  mentioned.  What  are  those 
cases  which  are  previously  mentioned?  One  case  is,  where  an 
objection  has  been  raised  before  the  revising  barrister,  and  the  vote 
has  either  been  allowed,  or  expunged,  or  refused  to  be  inserted  by 
the  express  decision  of  the  revising  barrister.  That  must  refer  to 
matters  which  might  properly  come  before  the  revising  barrister, 
and  upon  which  the  right  to  be  upon  the  register  would  depend. 
It  is  only  these  matters  upon  which  he  could  give  an  express 
i^dnon.  All  cases  relative  to  the  general  qualification  would 
seem  to  come  clearly  within  that  part  of  the  section,  and  possibly 
others  also.  The  second  case  in  which  the  register  is  not  to  be 
conclusive  is,  where  there  is  at  the  time  of  voting  a  legal  incapa- 
city under  an  Act  of  Parliament  And  the  third  case  is  that  of 
legal  incapacity  at  the  time  of  voting,  which  may  have  arisen  sub- 
sequently to  the  expiration  of  the  time  allowed  for  making  out 
the  lists  of  voters,  from  which  the  register  of  voters  in  force  at 
the  time  of  such  election  shall  have  been  formed.  Those  are  the 
three  cases  in  which  the  register  is  not  to  be  conclusive. 

Now,  it  is  not  contended  on  the  part  of  the  petitioner  that  the 
present  case  comes  within  the  first  class,  viz.  where  there  has  been 
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uog        an  express  decision  of  the  reyising  banister.    Also,  it  is  not  con- 

l^„j^      tended  tliat  this  is  a  legal  incapacity  arising  subsequently  to  the 

^«»         expiration  of  the  time  allowed  for  making  out  the  lists  of  voters. 

But  it  is  contended  by  Mr.  Quain  that  it  does  come  within  the 

second  class  of  cases,  viz.  of  legal  incapacity  at  the  time  of  Totiogi 

under  and  by  virtue  of  a  statute. 

The  nature  of  this  objection  is  one  which  goes  to  the  qualification 
and  to  the  right  to  have  been  upon  the  register  at  all.  It  is  an 
objection  which  might  have  been  taken  before  the  revising  barrister, 
and  upon  which  the  revising  barrister  might  have  been  required  to 
give  an  express  decision.  But  the  objection  was  not  raised  before 
him,  and  he  was  not  required  to  decide  it  It  was  a  matter  which 
existed  at  the  time  of  making  out  the  lists  of  voters,  and  at  the 
time  when  the  revision  court  was  held.  And  the  objection  was  one 
which,  if  good  (about  which  I  do  -not  mean  to  suggest  any  doubt), 
Aight  have  been  taken,  and  upon  which  the  votes  might  have  been 
disallowed.  Had  the  objection  been  taken,  and  the  voters'  names 
been  struck  off,  in  that  case  there  would  have  been  an  express  deci- 
sion, and  the  question  would  have  been  brought  within  the  first  class 
of  cases  in  which  the  register  is  not  to  be  conclusive,  by  express  enact- 
ment. It  seems  to  me  that,  if  the  objection  is  to  the  general  qualifi- 
cation, as  this  IB,  the  case  then  comes  within  the  description  of  the 
first  class  of  cases,  upon  which  the  decision  of  the  revising  barrister 
must  be  taken,  otherwise  that  the  register  will  be  conclusive. 

I  cannot  give  the  wider  construction  which  Mr.  Quain  proposes 
to  the  words  ^  legal  incapacity  at  the  time  of  voting,"  because  that 
would  include  all  cases  which  the  revising  barrister  might  have 
decided,  including  all  questions  of  qualification  in  the  sense  that 
Mr.  Quain  has  contended  for.  The  words  are, "  incapacity  at  the  time 
of  his  voting  under  and  by  virtue  of  any  statute ;"  and  those  words 
are  very  well  satisfied  by  placing  the  construction  upon  them  for 
which  Mr.  Hellish  contends,  without  including  cases  where  it  is 
sought  to  object  to  the  general  qualification  upon  which  the  right 
to  be  upon  the  register  depends.  If  a  man  at  the  time  of  voting 
is  an  officer  of  the  Customs  or  Excise,  or  is  employed  by  the 
government  in  the  Post  Office,  there  is  a  legal  incapacity  under  a 
statute,  and  the  clause  would  clearly  apply  to  those  cases.  There 
may  be  others :  but,  whatever  cases  may  be  included  within  those 
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words,  I  am  clearly  of  opinion  that  the  words  ^4egal  incapacity  at 
the  time  of  voting,  under  a  statute,"  as  used  in  the  98th  section, 
do  not  include  this  objection,  which  is  one  to  the  general  right  or 
qualification  to  be  placed  upon  the  register.  Therefore  it  seems  to 
me  that  this  case  is  not  brought  within  any  one  of  the  three  excep- 
tions mentioned  in  s.  98.  It  is  only  in  cases  which  are  brought 
within  one  of  those  three  exceptions  that  the  register  can  be 
opened;  and  in  all  other  cases  it  is  declared  expressly  by  the 
statute  that  the  register  shall  be  final  and  conclusive  to  all  intents 
and  purposes.  This  case  not  being  brought  within  any  one  of  the 
three  exceptions,  I  think  the  register  was  final  and  conclusive,  and 
that  the  petition  must  be  dismissed. 

WiLLES,  J.    I  am  of  the  same  opinion.    I  would  only  add  that 
no  case  has  been  produced  in  which  it  ever  has  been  argued  or 
suggested,  that  I  know  of,  under  the  98th  section,  that  the  fact  of  a 
man  not  having  been  rated  before  the  31st  of  July  (an  objection 
which  must  have  been  then  complete  in  order  to  be  effectual,  so 
that  in  every  case  in  which  it  could  be  effectual  the  objection 
might  have  been  disposed  of  before  the  revising*!  barrister),  has 
been  re-heard  upon  a  proceeding  analogous  to  that  upon  which  we 
are  engaged  at  the  present  time, — I  mean,  before  an  election 
<»mmittee.     There  have  been  many  cases  before  election  com- 
mittees in  which  more  doubtful  points  have  been  rejected,  where 
the  objection  was  complete  before  the  31st  of  July,  and  no  point 
was  raised  before  the  revising  barrister.     I  will  take,  for  instance, 
the  Aylesbv/ry  Case.  (1)    The  Reform  Act  retained  the  qualification 
of  the  Aylesbury  freeholders  in  respect  of  persons  who  had  a  right 
to  vote  on  the  7th  of  July,  1832,  and  the  objection  was  taken  in 
that  case  to  the  petitioner's  right  to  vote,  because  he  was  a  minor 
oa  the  7th  of  July,  1832.     But  he  had  come  of  age  before  the 
election ;  and,  upon  its  appearing  that  no  objection  had  been  taken 
before  the  revising  barrister,  the  committee  held  that  he  was  a  good 
petitioner,  although  objection  had  been  taken  before  the  committee 
to  his  right  of  voting,  and  consequently  to  his  right  to  petition. 

I  cannot  recollect  to  have  met,  in  the  election  reports,  with  any 
case  in  which  an  objection  to  the  registration,  complete  before  the 

(1)  1  Pow.  Rod.  &  D.  82. 

2U2  2 
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1868       31st  of  July,  not  raised  before  the  reyising  barrister,  has  been  allowed 

Btdsb      to  be  raised  before  the  committee.     That  being  so,  I  should  have- 

ttaot/ww    thought  that  the  common-sense  interpretation  of  the  98ih  section 

would  afford  very  strong  grounds  for  declining  to  take  a  new  cooise. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  rating 
is  part  of  the  qualification  as  much  as  the  occupation  of  the  tene* 
ment,  or,  under  the  old  Reform  Act>  the  value  of  the  tenement; 
and,  if  this  Court  could  go  into  the  question  of  rating,  which  might 
have  been  gone  into  before  the  revising  barrister,  it  follows  that 
the  Court  would  have  equal  jurisdiction  to  entertain  all  questions 
which  go  to  make  up  the  qualification  of  occupation,  or  the  other 
qualifications  which  are  given,  although  not  decided  by  the  revising 
barrister.  The  words  on  which  Mr.  Quain  relies,  are  those  found 
in  the  latter  part  of  the  98th  section  of  the  6  Vict  c.  18,  ''and 
also  that  it  shall  and  may  be  lawful  for  such  committee  to  inquire 
into  and  decide  upon  the  right  to  vote  of  any  person  who,  being 
upon  such  register,  shall  have  voted  in  such  election,  so  far  as  the 
same  may  be  disputed  on  the  ground  of  legal  ineapactty  at  the 
time  of  his  voting,  under  and  by  virtue  of  any  statute."  Looking 
at  that  enactment  with  the  previous  part  of  the  clause,  it  seems 
to  me  plain  that  the  legislature  intended  to  draw  a  distinction 
between  the  title  of  a  person  to  be  put  on  the  register,  in  respect 
of  occupation  or  otherwise,  and  all  the  matters  that  go  to  make  up 
that  title,  and  the  legal  incapacity  to  exercise  the  right  to  vote, 
although  the  name  of  such  person  was  upon  the  register;  and 
that  it  was  intended  that  in  the  latter  case  only  should  an  inquiry, 
under  any  circumstances,  take  place  by  the  committee  as  an  original' 
inquiry.  In  the  clauses  which  give  the  right  to  vote  in  the  Act 
of  1867,  a  distinction  is  again  made  between  legal  incapacity  to 
vote  and  the  matters  which  go  to  the  title  to  vote  by  reason  of 
the  man  being  an  inhabitant  occupier.  The  3rd  clause  is,  **  Every 
man  shall  be  entitled  to  be  registered  as  a  voter,  and,  when 
registered,  to  vote  for  a  member  or  members  to  serve  in  parlia- 
ment for  a  borough,  who  is  qualified  as  follows,  that  is  to  say, — 
1.  Is  of  full  age,  and  not  subject  to  any  legal  incapacity,"  which 
goes  to  the  personal  status  of  the  man.  Then,  the  rest  of  the  clause 
relates  to  his  qualification  or  title  to  an  occupation  franchise:— 
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^'2.  Is  on  the  last  day  of  July  in  any  year,  and  has  during  the 
whole  of  the  preceding  twelve  calender  months  heen,  an  inhabi- 
tant occupier,  as  owner  or  tenant,  of  any  dwelling  house  within 
•the  borough ;''  and  '^  3.  Has,  during  the  time  of  such  occupation, 
been  rated  as  an  ordinary  occupier  in  respect  of  the  premises  so 
occupied  by  him  within  the  borough,  to  all  rates  (if  any)  made 
for  the  relief  of  the  poor  in  respect  of  such  premises ;"  and  4.  "  Has, 
on  or  before  the  20th  day  of  July  in  the  same  year,  bona  fide  paid 
an  equal  amount  in  the  pound  to  that  payable  by  other  ordinary 
occupiers  in  respect  of  all  poor-rates." 

Mr.  Quain  argued  that,  inasmuch  as  it  had  been  before  held,  as 
he  stated,  by  committees  of  the  House  of  Commons,  that  they  had 
the  power  to  go  into  the  right  to  vote,  and  to  strike  off  the  vote 
from  the  poll  where  a  man  had  ceased  to  reside  after  the  31st  of 
July,  and  so  was  disabled  from  voting,  by  non-residence,  under 
the  proviso  in  the  79th  clause  of  the  6  Vict.  c.  18 ;  and,  as  they 
Jiad  done  that,  as  he  asserted,  by  virtue  of  the  power  at  the  end  of 
the  98th  section,  therefore  treating  it  as  a  legal  incapacity,  it  gave 
him  a  foundation  for  contending  that  the  words  '•  legal  incapacity  " 
in  that  98th  section  would  extend  to  all  the  elements  which  went 
to  make  up  the  vote.  I  have  not  sufiBcient  knowledge  of  all  the 
cases  before  committees  to  say  whether  it  has  been  so  decided  or 
not;  but  certainly  it  seems  to  me  that  it  was  unnecessary  so  to 
decide.  The  only  way  in  which  effect  could  be  given  to  the  pro- 
viso of  the  79th  section,  viz.  that  a  man  ceased  to  be  entitled  to 
vote  if  he  had  not  resided  within  the  borough  during  the  whole 
period  from  the  31st  of  July  to  the  time  of  voting, — at  all  events, 
where  the  non-residence  was  subsequent  to  the  revision, — was  by  a 
decision  of  the  House  of  Commons.  Therefore,  if  this  express 
power  to  inquire  into  the  right  to  vote  on  the  ground  of  legal 
incapacity  had  not  been  given  in  the  98th  clause,  I  should  have 
thought  that  the  committee,  by  necessary  implication,  would  have 
liad  jurisdiction  and  power  to  give  effect  to  the  positive  and  prohi- 
bitory words  of  the  enactment  of  the  79th  section,  by  striking  off 
the  vote  of  a  man  who  had  not  resided  ever  since  the  31st  of  July. 

It  seems  to  me  in  this  case  that  it  is  perfectly  clear  that  this 
•Court  has  no  power  to  touch  the  register  by  striking  off  these 
votes,  or  to  strike  them  off  from  the  poll  of  the  respondent. 
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Bbett,  J.  It  seems  to  me  to  be  perfectly  clear  that  tlie  79th  and 
Bydvel  88th  sections  of  the  6  Vict.  c.  18  are  applicable  to  the  new  franchises 
jj^^j^^^  given  under  the  statute  of  1867,  30  &  31  Vict  c,  102.  I  think 
that  there  is  a  difference  between  "the  title  to  be  registered"  and 
"the  capacity  to  vote/'  By  the  3rd  section  of  the  Act  of  1867, 
every  person  shall  be  '' entitled  to  be  registered"  who  is  qualified 
in  a  particular  way.  That  section,  therefore,  goes  to  the  title  to 
be  registered. 

The  objection  which  is  taken  to  the  votes  in  question  seems  to 
me  to  be  one  exclusively  pointed  to  the  title  to  be  registered. 
That  being  so,  the  case  falls  within  the  79th  section  of  the  6  Yict 
c.  18,  and  within  the  latter  part  of  the  98th  section,  but  is  not 
within  the  first  part  of  the  98th  section,  because  the  point  raised 
was  not  expressly  decided  by  the  revising  barrister.  Where  the 
objection  is  exclusively  addressed  to  the  right  to  be  registered,  it ' 
cannot,  in  my  opinion,  be  questioned  by  this  Court  any  more  than 
it  could  formerly  have  been  by  the  committee,  unless  the  revising 
barrister  has  expressly  decided  upon  the  point.  And  the  present 
case  is  not  within  the  other  enactments  of  the  6  Vict.  c.  18,  a  98, 
because  the  objection  has  nothing  at  all  to  do  with  the  question 
of  legal  incapacity,  as  distinguished  from  the  title  to  be  registered. 
I  think  if  we  were  to  hold  otherwise  we  should  be  holding  contrary 
to  every  decision  of  every  committee  of  the  House  of  Commons 
which  has  been  given  since  the  passing  of  the  6  Vict  c.  18.  We 
should  be  what  has  been  called  "  opening  the  register."  I  think 
that,  unless  we  can  see  clearly  that  a  continued  course  of  decisions 
of  committees  upon  a  given  point  has  been  wrong,  we  ought  not 
to  decide  contrary  to  those  decisions.  So  far  from  those  decisions 
being  wrong  upon  the  point  now  under  discussion,  I  am  of  opinion 
that  they  were  clearly  right;  and  therefore  I  think  that  this  objec- 
tion cannot  be  maintained. 

MeUish,  Q.O.,  for  the  respondent,  asked  for  costs. 

BoviLL,  C.  J.     There  is  no  reason  why  the  usual  course  should 
not  be  pursued,  viz.  that  the  costs  follow  the  event 

Judgment  far  the  respondent^  with  costs* , 

Agents  for  appellant :  Taylor^  Hoare^  dt  Taylor. 
Agent  for  respondent :  S.  H.  Lewin, 
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WETHERPIELD  v.  NELSON. 

C^  <f  Ixmdon  Ccurt^^Power  of  Judge  to  appoint  Depaty^Registrar  on  Ahaence 
^Registrar  from  a  Bitting  if  the  Court— County  Court  RuUz,  1867,  r.  8. 

By  r.  8  of  the  County  Court  Rules  of  1867  framed  by  the  county-court  judges 
pnreuant  to  19  &  20  Vict.  c.  108,  s.  32,  it  is  provided  that,  '*  whenever  the  registrar 
or  his  lawful  deputy  \s  absent  from  the  sitting  of  a  court,  the  judge  shall  appoint 
a  deputy  to  act  on  behalf  of  the  registrar." 

The  registrar  of  the  City  of  London  Court  not  being  present  at  the  sitting  of  a 
court,  the  judge, — assuming  to  act  under  the  above  rule, — appointed  a  deputy, 
although  there  was  an  "  assistant-derk  "  duly  appointed  and  competent  and  ready 
to  perform  the  duties  of  the  r^strar.  The  registrar  half  an  hour  afterwards  came 
to  the  building  where  the  court  was  held  and  remained  there  performing  duties 
connected  with  his  ofiBce,  but  he  did  not  come  into  court.  The  deputy  sued  the 
registrar  for  remuneration  for  his  services  in  acting  on  his  behalf: — 

Hdd,  that  the  registrar  was  not  "  absent  from  the  sitting  of  a  court,"  so  as  to 
warrant  the  judge  in  appointing  a  deputy. 

Qutere,  whether  the  authority  conferred  upon  the  county-court  judges  under 
19  &  20. Vict,  c  108,  8.  32,  *'  to  make  rules  and  orders  for  regulating  the  practice 
of  the  courts  and  forms  of  proceedings  therein,"  enabled  them  to  make  the  rule  in 
question? 

Declabation.  First  count  that  the  defendant  was  the  registrar 
of  the  City  of  London  Court,  and  that  by  reason  thereof  it  was  his 
duty  as  such  registrar  by  himself  or  by  his  deputy  to  perform  the 
duties  of  the  office  of  registrar ;  that  it  was  the  duty  of  the  de- 
fendant as  such  registrar  to  attend  the  sittings  of  the  City  of  London 
Court,  and  that,  whenever  the  defendant  and  his  deputy  were  absent 
from  the  sittings  of  the  court,  the  judge  of  the  court  was  authorized 
to  appoint  a  deputy  to  act  on  behalf  of  the  defendant  as  registrar ; 
that  the  defendant,  on  divers  occasions,  was  absent  from  the  sittings 
of  the  court,  and  that  no  deputy  of  the  defendant  was  present  at 
the  said  sittings ;  that  the  judge  of  the  court  duly  appointed  the 
plaintiff  a  deputy  to  act  on  behalf  of  the  defendant  as  registrar ; 
that  the  plaintiff  accepted  such  appointment,  and  on  the  said 
occasions  duly  acted  as  such  deputy  on  behalf  of  the  defendant 
^  such  registrar ;  and  that  the  plaintiff  did  all  things,  &c.,  &c.,  to 
entitle  him  to  be  paid  by  the  defendant  reasonable  remuneration 
for  acting  as  deputy  for  the  defendant,  yet  the  defendant  had  not 
P^d  to  the  plaintiff  such  remuneration. 

Second  count  for  work  and  labour,  and  on  accounts  stated. 
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1869  The  pleas  denied  all  the  aUegations  in  the  declaration,  and 

Wethebfibld  alleged  in  the  6th  plea  that  a  lawfnl  deputy  of  the  defendant  was 

Nkuon      present  at  the  sittings  of  the  said  court ;  and  in  the  11th  plea  that 

the  action  was  brought  by  the  plaintiff  for  the  recovery  of  fees,  &e^ 

for  business  done  by  him  as  an  attorney,  and  that  the  plaintiff  had 

not  duly  delivered  any  bill  of  costs.     Issues  thereon. 

The  cause  was  tried  in  the  Mayor's  Court,  London,  before  the 
Recorder,  when  the  following  facts  appeared  in  evidence:— Mr. 
Nelson,  the  city  solicitor,  was  by  appointment  of  the  mayor,  alder- 
men, &c.,  of  the  city  of  London,  registrar  of  the  City  of  London 
Small  Debts  Court  (now  the  City  of  London  court),  but  he  was 
usually  represented  in  court  by  one  Grant,  an  assistant^erk,  who 
efficiently  performed  all  the  duties  of  the  office,  though  not  duly 
qualified  to  act  as  registrar,  not  being  an  attorney  of  five  years' 
standing.  After  repeated  complaints  of  the  non-attendance  of  Mr. 
Nelson,  the  judge,  on  the  14th  of  September,  1867,  finding  that 
Mr.  Nelson  was  not  present  at  the  sitting  of  the  court  at  10  A.M., 
and  assuming  to  act  under  the  County  Court  Eules,  1867,  r.  8,— 
which  provides  that, "  whenever  the  registrar  or  his  lawful  deputy  is 
absent  from  the  sitting  of  a  court,  the  judge  shall  appoint  a  deputy 
to  act  on  behalf  of  the  registrar,  and  an  entry  of  such  appointment 
and  the  cause  of  such  absence  (if  known)  shall  be  made  on  the 
minutes  of  the  court," — appointed  the  plaintiff,  who  was  an  attorney 
of  more  than  five  years'  standing,  to  act  as  deputy-registrar,  and 
such  appointment  was  duly  entered  upon  the  minutes  of  the  court 
The  same  course  was  pursued  on  the  three  following  days,  on  each 
of  which  the  plaintiff  took  notes  of  the  proceedings  as  deputy- 
registrar,  and  heard  and  disposed  of  undefended  causes.  On  the 
18th  of  September  the  registrar's  duty  was  again  performed  by 
Grant,  the  assistant-clerk,  it  having  been  alleged  that  the  plaintiff 
was  disqualified  from  acting  as  deputy-registrar  by  reason  of  a 
standing  order  of  the  common  council  prohibiting  the  appointment 
to  such  an  office  of  one  who  has  been  bankrupt 

On  the  several  days  in  question  Mr.  Nelson  arrived  in  the 
building  in  which  the  court  is  held  at  about  10.30  A.M.,  and  pro- 
ceeded to  transact  in  the  office  the  ordinary  duties  of  the  registrar, 
viz.  taxing  costs,  holding  references  in  equity,  &c. ;  and  Mr.  Nelson 
protested  against  the  right  of  the  judge  to  appoint  a  deputy. 
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The  plaintiff  claimed  to  be  paid  by  the  defendant  five  guineas        1869 
per  day  by  way  of  remuneration  for  his  services.  Wjetb^jt^ 

N  The  defendant  contended  that  he  was  not  absent  from  the  court  j^  *  ^^ 
in  such  a  sense  as  to  entitle  the  judge  to  appoint  a  deputy,  inas- 
much as  he  was  in  the  building  engaged  in  the  performance  of  the 
duties  of  his  office,  and  was  represented  in  court  by  a  competent 
person :  and,  at  the  request  of  the  defendant's  counsel,  the  learned 
Becorder  asked  the  jury  if  they  thought  there  was  any  necessity 
for  the  appointment  of  a  deputy-registrar.  The  jury  found  that 
such  an  appointment  was  necessary. 

A  verdict  was  thereupon  entered  for  the  plaintiff  for  21?.,  leave 
being  given  to  the  defendant  to  move  to  enter  a  nonsuit. 

Talfcurd  SaUer,  in  Hilary  Term  last,  obtained  a  rule  nisi  to 
arrest  judgment  on  the  first  count  of  the  declaration,  on  the  ground 
that  it  disclosed  no  cause  of  action ;  or  for  a  nonsuit,  on  the  ground 
that  there  was  no  evidence  in  support  of  either  count,  or  for  a  new 
trial,  on  the  ground  that  the  verdict  was  against  the  weight  of 
evidence. 

M*IfUyre  shewed  cause.  The  appointment  of  the  chief  derk  (now 
called  the  registrar  (1)  ),  and  of  the  assistant-clerk,  is  regulated  and 
defined  by  10  &  11  Vict  c.  Ixxi,  ss.  11, 12, 13,  and  these  provisions 
are  in  terms  re-enacted  in  15  Vict  c  Ixxvii,  ss.  11,  12,  13.  (2) 
By  30  &  31  Yict  c.  142,  s.  35  (3),  the  court  in  question  has  now 


(1)  See  19  &  20  Vict  c.  106,  s.  8. 

(2)  15  Vict.  c.  Ixxvii.,  s.  11,  enacta 
that "  every  chief  clerk  of  the  court  to  be 
hereafter  appointed  shall  be  an  attorney 
...  of  five  years'  standing,"  and  shall 
he  appointed  and  may  be  removed  by 
the  mayor,  aldermen,  and  commons; 
and  assistant  clerks  may  be  appointed 
if  necessary.— S.  12.  "  It  shall  be  lawful 
for  the  chief  clerk  of  the  court  with  the 
approval  of  the  judge,  or  in  case  of  the 
hiahility  of  the  chief  clerk  to  make  such 
M^pointment,  for  the  judge  from  time  to 
time  to  appoint  a  deputy,  qualified  to 
he  appointed  chief  clerk  of  the  court,  to 
^  for  the  chief  clerk  of  the  court  at 
V)y  time  when  he  sball  be  prevented 
hy  illness  or  unavoidable  absence  from 
acting  in  such  office,  and  to  remove  such 


deputy  at  his  pleasure,  and  such  deputy 
while  acting  under  such  appointment 
shall  have  the  like  powers  and  privi- 
leges, and  be  subject  to  the  like  pro- 
visions, duties,  and  penalties  for  mis- 
behaviour, as  if  he  were  chief  clerk  of 
the  court."— S.  13.  *'  That  the  clerk  of 
the  court . . .  shall  issue  all  summonses, 
warrants,  precepts,  and  writs  of  execu- 
tion, and  register  all  orders  and  judg- 
ments of  the  court,  and  shall  take  charge 
of  and  keep  an  account  of  all  court  fees 
or  fines  payable  or  paid  into  and  out  of 
court,  and  shall  enter  an  account  of  all 
such  fees,  fines,  and  monies  in  a  book 
belonging  to  the  court,  to  be  kept  by 
him  for  that  purpose.  .  •  ." 

(3)  30  &  31  Vict.  c.  142,  s.  35, 
enacts  that  the  rules  and  orders  in 
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become  the  "  City  of  London  Court ;"  and  by  r.  8  of  the  Comity 
wgrmrownetn  Couit  Bules  of  1867  (1),  the  judge  had  power,  in  the  absence  of  the 
NkImt.  registrar,  to  appoint  a  deputy.  The  30  &  31  Vict  c.  142,  ss.  16, 17, 
shew  that  it  was  the  duty  of  the  registrar  to  give  his  attendance 
at  the-sitting  of  the  court,  there  to  perform  the  duties  of  his  office. 
If  the  registrar  makes  default,  and  a  duty  be  in  consequence  cast 
upon  the  judge  to  appoint  a  deputy  in  his  place,  the  law  will  imply 
a  duty  in  the  registrar  to  pay  for  the  services  thus  rendered. 

[Montague  Smith,  J.  The  19  &  20  Vict  c.  108,  s.  32,  im- 
powers  the  Lord  Chancellor  to  appoint  five  county-court  judges  to 
frame  rules  ^  for  regulating  the  practice  of  the  courts,  and  forms 
of  proceedings  therein,  and  from  time  to  time  to  amend  such  rules," 
&c.  Was  it  within  the  power  of  the  county-court  judges  to  make 
such  a  rule  as  the  one  in  question?] 

The  appointment  of  a  deputy  is  part  of  the  internal  regulation 
of  the  court ;  and  the  county-court  judges  had  therefore  power  to 
make  this  rule.  Reliance  may  be  placed  upon  s.  4  of  the  Coonty 
Courts  Equitable  Jurisdiction  Act,  28  &  29  Vict.  c.  99,  which  prch 
vides  that  the  word  ^  registrar  "  shall  be  interpreted  to  include  the 
^assistant-clerks;'*  and  it  may  be  said  that  therefore  the  attend- 
ance of  Mr.  Grant,  the  assistant-clerk,  was  equivalent  to  the 
attendance  of  the  registrar  himself.  But,  if  that  were  so,  there 
would  be  no  necessity  for  the  appointment  of  a  deputy-r^istrar 
at  all. 

Talfourd  SdUer,  in  support  of  the  rule.  The  main  question  is 
whether  the  judge  had  any  authority  to  appoint  a  deputy-registrar 
so  as  to  charge  upon  the  defendant  the  duty  of  paying  him  for  his 
services.  The  sections  of  15  Vict.  c.  Izxvii,  which  define  the 
duties  of  the  chief  clerk  or  registrar  of  the  City  of  London  Court, 
are  not  repealed  by  30  &  31  Vict  c.  142 ;  and  they  shew  that  the 
registrar  has  numerous  duties  to  perform  out  of  courts  as  well 


force  for  the  time  being  for  regulating  the  powers,  rights,  or  privileges  of  the 

the  practice  of  and  costs  in  the  county-  judge,    or   mayor,   Ac,   in   common 

courts,  and  fonns  of  proceedings  therein,  council,  in  relation  to  the  court  or  its 

shall  be  in  force  in  this  court,  to  the  judge,  officers,  or  fees. 

exclusion  of  any  rules  and  orders  now         (1)  See  PoUock  ^  Kiool'sG.  C.  Fiac 

in  force  therein ;  but  that  nothing  shall  6th  ed.  p.  451. 

take  away,  lessen,  or  diminish  any  of 
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as  the  duty  of  attending  the  judge  in  court.    It  appears  from  the 

learned  Becorder's  report  that  Mr.  Nelson,  if  not  actually  in  court  wl^mwm^ 

in  person  when  the  plaintiff's  appointment  as  deputy  was  made, 

was  there  constructively  in  the  person  of  his  **  assistant-clerk,"  who 

was  perfectly  qualified  and  entitled,  and  prepared  to  perform  all 

the  duties  of  the  registrar :  see  28  &  29  Vict  c.  99,  s.  4 ;  and  that 

within  a  very  short  time  afterwards  he  was  in  the  office  attached 

to  the  court,  engaged  in  the  performance  of  his  ordinary  duties  as 

r^istrar.     The  rule  of  1867,  upon  which  the  plaintiff  relies  as 

justifying  his  appointment, — assuming  it  to  be  a  rule  which  it  was 

competent  to  the  county-court  judges  to  make  under  19  &  20 

Vict  c.  108,  s.  32,  which  may  well  be  doubted, — ^was  meant  to 

apply  to  such  an  absence  of  the  registrar  or  his  deputy  from  the 

sitting  of  the  court  as  would  interfere  with  or  impede  the  business 

of  the  court.    The  defendant's  absence  was  not  of  that  character. 

Besides,  the  appointment  of  the  plaintiff  was  a  violation  of  the 

standing  order  of  the  common  council,  which  prohibits  the  appbint- 

ment  to  such  an  office  as  this  of  any  person  who  has  been  bankrupt 

or  insolvent ;  and  s.  35  of  30  &  31  Vict.  c.  142  expressly  preserves 

the  authority  of  the  mayor,  aldermen,  &c.,  of  the  city  of  London 

in  conuDon  council  assembled  in  relation  to  the  City  of  London 

Court,  or  to  the  judge  or  officers  thereof,  or  to  the  fees  taken 

therein,  as  such  authority  existed  previously  to  the  passing  of  the 

Act    The  judge  therefore  had  no  power  to  appoint  the  plaintiff. 

^  Keating,  J.  I  am  of  opinion  that  the  rule  should  be  made  ab- 
solute to  enter  a  nonsuit.  The  declaration  states,  in  substance, 
that  the  defendant  was  registrar  of  the  City  of  London  Court, 
that  it  was  his  duty  as  such  registrar,  by  himself  or  his  deputy^ 
to  attend  the  sittings  of  the  court,  and  that,  whenever  the  defendant 
and  his  deputy  were  absent  from  the  sittings  of  the  courts  the 
pidge  was  authorized  and  required  to  appoint  a  deputy  to  act  on 
behalf  of  the  defendant  as  such  registrar :  it  then  goes  on  to  aver 
that  the  defendant  was  on  divers  occasions  absent  from  the  sittings 
of  the  courts  and  that  the  judge  appointed  the  plaintiff  to  act  as 
deputy,  and  that  it  thereupon  became  the  duty  of  the  defendant  to 
pay  him  a  reasonable  remuneration  for  his  services.  The  pleas 
put  in  issue  all  the  material  allegations  in  the  declaration :  and 
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1869  the  foundation  of  the  whole  daim  appears  to  be  the  alleged 
WxTHumBi^  absence  of  the  registrar  from  the  sittings  of  the  court  under  such 
Ksuov.  circumstances  as  to  give  the  judge  authority  to  appoint  the  plain- 
tiff as  his  deputy.  Looking  at  the  statutes  which  relate  to  the 
court  in  question,  it  appears  that  it  was  originally  a  court  of  re- 
quests for  the  city  of  London,  and  afterwards  became  the  court  of 
the  sheriffs  of  London.  By  10  &  11  Vict.  c.  Ixxi,  s.  11,  it  was  pro- 
vided that  the  chief  clerk  of  the  court  should  be  an  attorney  of  at 
least  five  years'  standing,  and  be  appointed  by  the  mayor,  aldermen 
and  commons  of  the  city  of  London,  and  that  such  assistant-derk  or 
clerks  should  be  appointed  as  might  be  found  necessary.  The  12th 
section  enacted  that  the  chief  clerk  of  the  court,  with  the  approval 
of  the  judge,  or,  in  case  of  the  inability  of  the  chief  derk  to  make 
such  appointment,  for  the  judge  from  time  to  time  to  appoint  a 
deputy  qualified  to  be  appointed  chief  clerk  of  the  courts  to  act  for 
the  chief  clerk  at  any  time  when  he  should  be  prevented  by  illness 
or  unavoidable  absence  from  acting  in  such  office.  And  s.  13,  which 
refers  to  the  duties  to  be  performed  by  the  chief  clerk,  provided 
amongst  other  things,  that  the  clerk  of  the  court,  with  such  assistan^ 
clerk  or  clerks  as  aforesaid,  in  case  any  such  should  be  employed, 
should  issue  aU  summonses,  warrants,  precepts,  and  writs  of  execu- 
tion, and  register  all  orders  and  judgments  of  the  court,  and  keep 
an  account  of  all  proceedings  of  the  court  These  provisions  are  all 
re-enacted  in  the  London  (City)  Small  Debts  Extension  Act>  1852, 
15  Vict  c.  Ixxvii,  ss.  11,  12, 13.  It  is  said  that  the  latter  section 
requires  the  attendance  of  the  chief  clerk  (now  styled  registrar)  in 
court  for  the  performance  of  the  prescribed  duties.  It  seems  to  be 
part  of  the  duty  of  the  registrar  to  register  all  orders  and  judgments 
of  the  court,  and  to  keep  an  account  of  the  proceedings  of  the  court. 
It  appears  also  that  there  are  other  important  duties  to  be  per- 
formed in  court  by  hfan,  viz.  the  taking  of  undefended  causes,  or 
such  as  the  judge  may  think  fit  to  refer  to  him.  That  the  atten- 
dance of  the  registrar  is  necessary,  I  do  not  for  a  moment  doubt: 
the  only  question  is  what  is  the  nature  of  that  attendanca  The 
facts  which  give  rise  to  that  question  are  that,  on  the  14th  of  Sep- 
tember, 1867,  Mr.  Grant,  an  assistant-clerk,  was  in  attendance  as 
usual  at  the  sitting  of  the  court,  and  the  judge  upon  being  informed 
that  the  registrar  was  not  there,  appointed  the  plaintiff  to  act  as 
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deputy-registrar.   The  registrar  arrived  in  the  building  half  an  hour       1869 


afterwards,  and  in  time  to  have  discharged  the  peculiar  duties  of  wethsb7i£ld^ 
taking  the  undefended  causes  and  others  which  the  judge  might      ne^ok, 
think  fit  to  refer  to  him.     The  same  thing  occurred  on  the  follow- 
ing day,  notwithstanding  the  protest  of  the  defendant.  The  question 
is,  whether  that  was  such  a  state  of  things  as  to  justify  the  judge 
in  appointing  the  plaintiff  to  act  as  deputy  on  behalf  of  the  defend- 
ant, 80  as  to  impose  upon  the  latter  the  obligation  to  pay  the  plain- 
tiff a  reasonable  reward  for  his  services.    I  am  of  opinion  that  it  was 
not.    The  plaintiff  relies  mainly  upon  a  rule  made  by  the  county- 
court  judges  under  the  authority  conferred  upon  them  by  s.  32  of 
19  &  20  Vict.  c.  108,  and  subsequent  acts  (not,  however,  enlarging 
their  powers),  which  enabled  them  to  frame  rules  and  orders  for 
r^ulating  the  practice  of  the  courts  and  forms  of  proceedings 
therein.     That  rule  is  No.  8  of  the  Bules  of  1867,  which  provides 
that^  ''whenever  the  registrar  or  his  lawful  deputy  is  absent  from  the 
sitting  of  a  court,  the  judge  shall  appoint  a  deputy  to  act  on  behalf 
of  the  r^istrar ;  and  an  entry  of  such  appointment,  and  the  cause  of 
such  absence  (if  knoiitTi),  shall  be  made  on  the  minutes  of  the  court" 
It  was  contended  on  the  part  of  the  plaintiff  that  that  rule  is  as 
binding  as  if  it  were  directly  enacted  by  parb'ament,  and  enables 
the  judge,  whenever  the  registrar  is  absent  from  the  sitting  of  the 
court,  to  appoint  a  deputy  to  act  for  him,  and  raises  an  implied 
obligation  on  the  registrar  to  pay  to  the  person  so  appointed  a 
leasonable  remuneration  for  his  services  as  such  deputy.    It  is  un- 
necessary to  decide  whether  that  rule  exceeds  the  power  conferred 
npon  the  county-court  judges  by  the  statute  and  the  appointment 
of  the  Lord  Chancellor  to  make  rules.    I  desire  not  to  be  under- 
stood as  affirming  that  it  does  not,  because  it  rather  seems  to  me 
that  it  is  a  rule  which  does  not  strictly  apply  to  the  practice  of  the 
courts  and  the  forms  of  proceeding  therein.    But,  assuming  that 
they  had  power  to  make  such  a  rule,  it  must  receive  a  reasonable 
construction,  and  cannot  be  taken  to  mean  that,  if  the  registrar  be 
not  present  exactly  at  the  sitting  of  the  court,  though  there  may 
be  a  competent  person  in  attendance  ready  to  efficiently  perform 
&U  the  duties  of  registrar,  that  \n\l  warrant  the  judge  in  at  once 
appointing  a  deputy  and  impose  upon  the  registrar  the  obligation 
of  paying  him  for  his  services.    It  appears  to  me,  upon  the  facts 
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1869  reported  to  ns  hj  the  learned  Becorder,  that  there  was  no'  such  ab- 
WxTHBsnsLD  sence  of  the  defendant  from  the  duties  of  his  office  of  registrar  as 
Nbuow.  ^  j'lstify  the  course  pursued  by  the  judge,  or  to  cast  upon  the 
defendant  the  obligation  contended  for.  I  therefore  think  that  the 
rule  must  be  made  absolute  to  enter  a  nonsuit  In  the  view  we 
take  of  this  point,  it  becomes  unnecessary  to  pronounce  any  opinion 
upon  the  other  points  relied  on  by  Mr.  Salter. 

MoNTAOUE  Sboth,  J.  I  am  of  the  same  opinion.  I  think  the 
judge  had  no  power  to  appoint  a  deputy  so  as  to  impose  this  charge 
upon  the  defendant  It  appears  that  the  defendant  was  the  regis- 
trar of  the  court,  and,  on  each  of  the  four  days  on  which  the 
plaintiff  acted  as  deputy,  was  present  in  courts  or  in  the  offices  ad- 
joining and  belonging  to  the  court ;  and  that  the  neglect  of  duty, 
if  any,  with  which  he  is  charged  was,  that  he  was  not  present  at 
the  sitting  of  the  court,  nor  present  within  the  building  at  all  until 
half-past  ten.  There  was,  however,  an  assistant^slerk  in  court, 
who  had  been  appointed  by  the  common  council,  ready  to  perform, 
and  quite  competent  to  perform,  all  the  duties  required  of  the 
registrar,  in  court  at  the  proper  time.  Upon  these  facts,  I  can  find 
no  authority,  either  in  the  statutes  or  in  the  rule  which  has  been 
referred  to,  which  enabledthe  judge  to  appoint  a  deputy  as  he 
did.  It  is  clear  that  there  is  no  such  power  given  him  by  the 
statute,  independently  of  the  rules.  The  12th  section  of  15  Yici 
c.  Ixxvii.  only  gives  him  that  power  in  case  of  the  inability  of  the 
chief  derk  (or  registrar)  to  make  such  appointment ;  and  no  such 
inability  was  shewn  here ;  it  was  not  shewn  that  the  chief  derk  was 
prevented  by  illness  or  unavoidable  absence  £rom  acting.  But  it 
was  said,  and  upon  that  Mr.  M'lutyre  mainly  relied,  that  by  r.  8  of 
the  County  Court  Rules  of  1867,  the  judge  had  authority  to  make 
this  appointment  That  rule  provides  that  "  whenever  the  regis- 
ti*ar  or  his  lawful  deputy  is  absent  from  the  sitting  of  a  court, 
the  judge  shall  appoint  a  deputy  to  act  on  beh«Jf  of  the  registrar." 
Upon  the  facts  existing  in  this  case,  I  think  the  registrar  was  not 
absent  from  the  sitting  of  the  court  within  the  proper  interpretation 
of  that  rule.  It  is  true  that  the  defendant  was  not  in  court,  or  in 
the  building  in  which  the  court  is  held,  until  half  an  hour  after  the 
court  sat ;  but  he  was  represented  by  an  efficient  person,  appointed 
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by  the  common  council,  under  s.  11  of  15  Vict  c,  Ixrvii,  who        1869 
was  there  at  the  proper  time,  and  ready  to  perform  his  dutieB.  Wm^kbfisld 
The  registrar  has,  it  seems,  various  duties  to  perform,  some  of  which 
are  to  be  performed  in  court  in  the  presence  of  the  judge,  and  some  in 
the  offices  belonging  to  the  court ;  and  the  common  council  having 
appointed  an  assistant-clerk  to  aid  the  registrar,  and  that  person 
being  in  attendance  in  court,  and  the  r^istrar  himself  being  shortly- 
after  the  sitting  of  the  court  engaged  in  the  offices  of  the  court, 
transacting  the  business  in  the  ordinary  way,  I  think  it  is  impossible 
to  say  that  he  was  absent  from  the  sitting  of  the  court  in  the  sense 
contemplated  by  the  rule.    It  is  not  necessary  to  decide  whether 
or  not  the  county-court  judges  had  authority  to  make  that  rule ;  but 
I  must  say  I  entertain  very  considerable  doubt  whether  they  had 
SQch  authority,  inasmuch  as,  if  it  is  construed  as  the  judge  of  the 
city  court  has  construed  it,  it  would  cast  upon  the  registrar  the 
duty  of  paying  the  deputy  for  his  services.     The  32nd  section 
of  19  &  20  Vict.  c.  108,  under  the  authority  of  which  the  rule 
professes  to  have  been  made,  impowers  the  county  court  judges  '*  to 
frame  rules  and  orders  for  regulating  the  practice  of  the  courts, 
and  forms  of  proceedings  therein."     They  may,  therefore,  make 
rules  for  regulating  the  practice  of  the  court,  including  perhaps  the 
attendance  of  the  officers.    But  it  seems  to  me  to  be  going  too  far 
to  say  that  they  may  make  a  rule  which  shall  have  the  effect  of 
enabling  the  judge  to  appoint  a  deputy-registrar  if  the  registrar  is 
not  present  at  the  sitting  of  the  court,  and  of  giving  such  .deputy  a 
right  of  action  against  tlie  registrar  to  recover  remuneration  for  the 
work  done  by  him  under  such  appointment.     As  the  case  rests 
upon  that  rule,  I  cannot  help  expressing  my  doubt  as  to  the  autho- 
rity of  the  judges  to  make  it.    Our  decision  resting  upon  the  con- 
struction of  the  statutes  and  the  rule  referred  to,  disposes  of  the 
suhstance  of  the  case,  and  therefore  it  is  unnecessary  for  us  to 
^ress  any  opinion  upon  the  other  points  raised  in  the  argument 
The  rule  must  be  absolute  to  enter  a  nonsuit,  in  pursuance  of  the 
We  reserved.' 

Bule  absolute  for  a  nonsuit. 

Attorney  for  plaintiff:  Q.  M.  Wetherfield. 
Attorney  for  defendant :  21  J.  Nelson. 
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BRIDGES  V.  GARRETT. 

May^,  Principal  and  Agent — Authcrity  to  receive  Payment — Payment  to  Deputy 
Steward  of  a  Manor  cf  Fvm  on  Admittance  to  Copyhold  Tenement — Crotsed 
Cheque, 

The  defendant  having  pnrchased  copyhold  land  was  admitted  by  C,  who  had 
acted  as  his  attorney  in  completing  the  purchase,  and  had  been  appointed  hy  the 
steward  of  the  manor  as  his  deputy  for  that  turn  to  admit  the  defendant.  Nine 
days  afterwards  the  defendant  gave  G.  a  cheque  on  his  bankers  for  87Z.  10<.  Sd.^ 
▼iz.  7&.  IBs,  for  the  lord's  fine,  il,  lis,  Sd.  steward's  fees,  41. 4s.  C.'s  own  charges  as 
the  defendant's  attorney.  This  cheque  was  crossed  by  the  defendant  at  the  request 
of  G.  to  G.'s  bankers.  The  amount  of  the  cheque  ^-as  duly  paid  by  the  defendant's 
bankers  to  G.*s  bankers,  who  retained  the  money  in- discharge  of  a  debt  due  to  them 
by  G.,  who  had  overdrawn  his  account. 

In  an  action  by  the  lord  against  the  defendant  to  obtain  payment  of  the  fine 
for  the  admittance : — 

Held,  by  Bovill,  G.J.,  and  Montague  Smith,  J.,  that,  assuming  that  the  steward 
had  power  to  appoint  a  deputy  with  authority  to  receive  the  fine  for  the  lord,  and 
that  he  did  appoint  G.  as  his  deputy  with  authority  to  receive  the  fine,  it  coold 
only  be  an  authority  to  receive  it  in  cash,  or  in  that  which  was  equivalent  to 
cash,  and  might  be  handed  over  as  it  was  received  to  the  steward  or  the  lord ; 
and  consequently  that,  as  between  the  lord  and  the  defendant,  the  giving  to  C. 
of  a  crossed  cheque  for  a  sum  which  comprised  besides  the  loid's  fine  chaiges  pay- 
able to  the  steward  for  his  fees  and  to  G.  himself  for  his  professional  charges,  was 
no  payment  to  the  lord. 

Eeldf  by  Byles,  J.,  that  G.  had,  under  the  circumstances,  authority  to  reoei?e 
the  fine ;  and  that  the  payment  to  him  by  the  cheque  was  payment  of  the  fine  to 
the  lord. 

Deolabatiok  for  a  fine  payable  by  the  defendant  on  bis  admis- 
sion as  surrenderee  of  a  customary  tenement  of  the  manor  of 
Cressing  Temple,  in  the  county  of  Essex,  to  the  plaintifi^  as  lord 
of  the  manor. 

Pleas :  Never  indebted,  and  payment    Issues  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the-  Chelmsford  spring 
assizes,  1868.  In  1867,  the  defendant  purchased  at  an  auction 
copyhold  tenements  held  of  the  manor  of  Cressing  Temple,  of 
which  manor  the  plaintiff  was  the  lord,  and  one  Mills  the  steward. 
The  defendant  employed  as  his  attorney  one  Craig,  of  Braintree 
(who  was  not  his  ordinary  attorney),  to  complete  the  purchase  for 
him.  The  purchase  was  completed  in  February,  1867,  and  the 
purchase-nioney  and  Craig's  bill  of  costs  paid«    At  this  time  Craig 
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was  a  person  in  good  credit.    In  March,  Mills  sent  a  draft  admit- 
tance to  the  auctioneer  who  had  sold  the  property,  which  was  in ' 
the  following  form : — 

**  The  Manor  of  Creasing  Temple,  ) 
in  the  county  of  Essex.  f 

"  The day  of ,  1867. 

*'  Be  it  remembered  that,  on  or  before  the  day  and  year 

first  above  written,  an  absolute  surrender  was  out  of  court 

delivered  to  Richard  Mills,  gentleman,  steward  of  the  said 

I  manor,  which  is  as  follows  : — [The  surrender  was  set  out] 

''Now  comes  the  said  Balls  Grarrett  before  Edward 
George  Craig,  deputy-steward  of  the  said  manor  for  this 
turn  only,  out  of  court,  and  prays  that  he  may  be  ad- 
mitted the  lord's  tenant  of  the  said  hereditaments  so  sur- 
rendered to  his  use  as  aforesaid  ;  and  he  was  by  the  hands 
of  the  said  deputy-steward  admitted  tenant,  and  seisin  de- 
livered to  him  by  the  rod  thereof,  to  have  and  to  hold  the 
said  hereditaments,  with  the  appurtenances,  unto  the  said 
Balls  Garrett,  his  heirs  and  assigns,  for  ever,  pursuant  to 
the  said  surrender,  of  the  lord  of  the  said  manor,  by  the 
rod,  at  the  will  of  the  lord,  according  to  the  custom  of  the 
said  manor,  by  the  rents,  customs,  and  services  therefore 
due  and  of  right  accustomed :  and  he  gave  to  the  lord  for 
a  fine  as  appears  in  the  margin :  and  his  fealty  was 
respited." 


Bbidoxs 
•Gabbkit. 


"Balls  Garrett  ad- 
mitted on  the  ab- 
solute surrender 
of  Emily  Birch 
and  others,  devi- 
sees of  John  Gos- 
ling, 


Tine,  lei  15s. 
Pee8,4/.  lU8cf. 


On  the  3rd  of  May,  Craig  (to  whom  the  auctioneer  had  handed 
the  draft  admission  as  the  purchaser's  solicitor),  returned  the  draft 
to  the  steward,  approved ;  and  on  the  following  day  Mills  wrote  to 
Craig  acknowledging  the  receipt  of  the  surrender  and  draft  ad- 
mission, and  returning  the  latter,  adding, — ^^You  can  take  the 
admission  as  deputy-steward  at  once,  if  you  please." 

On  the  25th  of  May,  Craig  wrote  to  the  defendant,  "  I  have  re- 
ceiyed  the  authority  of  the  steward  to  take  your  admittance,  as  his 
deputy ;"  and  he  appointed  a  day  and  place  in  London  for  that 
purpose.  On  the*  4th  of  June,  the  defendant  and  Craig  accordingly 
met,  and  Craig  as  deputy-steward  admitted  the  defendant  as  tenant 
of  the  manor. 

On  the  7th  of  June,  Craig  wrote  to  Mills, — **  I  met  Mr.  Garrett 
on  Tuesday  last»  and  admitted  him,  as  your  deputy.  He  did  not 
pay  the  fine,  but  said  he  would  do  so  in  a  few  days."  On  the  8th, 
Mills  replied, — "  I  am  in  receipt  of  your  letter  of  the  7th,  informing 
me  that  you  had  admitted  Mr.  Garrett,  as  my  deputy ;  but  he 
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1869  ooght  to  have  paid  the  fine  and  fees  at  the  time.  Howerer,  I  hope 
Bbidgb  he  will  remit  the  same  at  his  earliest  conyenienoe."  On  the  ISih 
Gabbmet.  ^^  Ji^o»  the  defendant  gave  Craig  a  cheque  on  his  London  bankers 
for  871.  10s.  8d.,  which  sum  was  composed  of  the  fine,  782.  ISs., 
steward's  fee,  4/.  lis.  8d.,  and  Craig's  charges  to  Gkffrett,  42.  h, 
Craig  informed  the  defendant  how  the  amount  of  872.  10s.  Sd.  was 
made  up,  and  requested  that  the  cheque  might  be  crossed  with  the 
names  of  Craig^s  London  bankers ;  and  the  defendant  aeoordingly 
crossed  it  with  the  names  of  Craig's  bankers,  and  Craig  paid  it  in 
to  the  credit  of  his  account  with  his  bankers.  The  cheque  was 
duly  paid  on  presentment  by  the  defendant's  bankers  to  Craig's 
bankers :  but,  Craig's  balance  being  against  him,  his  bankers 
retained  the  money. 

On  the  10th  of  July,  Mills  wrote  to  Craig; — **  I  have  been  ex- 
pecting to  receive  the  draft  admittance  and  cheque  for  fine  and 
fees.  The  admission  cannot  be  considered  complete,  nor  will  it  be 
entered  on  the  court-rolls  until  the  fine  and  fees  are  paid*'* 

On  the  16th,  Craig  wrote  to  the  defendant  as  follows : — 

"Braintree,  July  16, 1867. 
"  My  dear  Sir, — ^You  need  not  trouble  yourself  to  attend  on  Thursday.  A 
circular  was  sent  to  you,  because,  owing  to  the  peculiar  position  I  am  placed  in 
just  now,  I  have  not  been  able  to  pay  over  83Z.  6s,  Qd,  to.  the  steward  of  the 
manor ;  so  that  amount  stands  in  the  ledger  as  due  to  you.  Of  course,  I  shall 
not  allow  you  to  be  the  loser,  as  the  money  was  with  me  for  a  special  purpose ; 
but  my  banking  account  did  not  allow  for  its  being  paid  over.  I  sfaali  arrange  the 
matter  as  soon  as  I  can,  and  you  may  depend  upon  me  to  do  so.  You  wanted  to 
know  how  this  amount  was  made  up.  Fine,  7Sl,  IBs. ;  steward's  fees,  il,  lU  Sd, ; 
costs,  B,  G.  C,  4d.  4». ;  total,  87/.  10».  Bdr 

On  the  18th  of  Jnly,  Craig  wrote  to  Mills  as  follows ; — 

"Braintree,  July  18, 1867. 
**  Manor  of  dressing.    Admission  of  Qarrett. 
"  Dear  Sir, — ^Mr.  Qarrett  has  paid  me  the  fine  and  your  fees;  bat  I  must  ask 
your  indulgence  for  a  little  while,  owing  to  my  being  in-  difficulties  in  monej 
matters.    I  shall  take  an  early  opportunity  of  communicating  with  you.    The 
money  was  paid  to  me  on  the  17th  of  June  Isst.** 

Mills  replied  on  the  19th,  as  follows : — 

"London,  July  19, 1867. 

«  Manor  of  Creasing.    Admiasion  of  Garrett 

"  Dear  Sir, — ^I  have  to  acknowledge  the  receipt  of  your  letter  of  yesterday, 

handed  to  me  by  Mr.  Balls  Garrett    In  my  letter  to  you  of  the  8th  of  June  last, 

when  I  found  that  Mr.  Garrett  had  not  paid  the  fine  and  fees  on  his  admission,  I 

expressed  a  hope  that  he  would  remit  the  amount  as  soon  as  he  conveniently 
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could :  but  I  cannot  recognize  his  subsequent  payment  to  you  at  all,  or  acquiesce 
in  any  delay.    Mr.  Grarrett  must  pay  his  fine  and  fees  to  me,  and  must  recover  ' 
from  you  the  money  he  appears  to  have  paid  to  you  for  the  purpose.** 

It  was  contended  on  the  part  of  the  plaintiff,  that  there  was  no 
eyidence  to  support  the  plea  of  payment,  on  the  ground  that  Mjllg 
had  no  power  to  authorize  Craig  to  receive  the  lord's  fine. 

For  the  defendant  it  was  argued  that  the  steward  had  authority 
to  appoint  a  deputy,  and  that  the  deputy  had  authority  to  receive 
payment  of  the  fine. 

The  learned  judge  left  it  to  the  jury  to  say  whether  or  not  the 
fine  was  paid  to  a  person  authorized  to  receive  it,  and  in  a  manner 
consistent  with  that  authority.  The  jury  returned  a  verdict  for  the 
defendant ;  and  leave  was  reserved  to  the  plaintiff  to  move  to  enter 
a  verdict  for  him  for  the  amount  of  the  fine,  if  the  Court  should  be 
of  opinion  that  there  was  no  evidence  to  support  the  plea  of  pay- 
ment,— the  Court  to  be  at  liberty  to  draw  inferences  of  fact 

Oarthy  Q.C,  in  Easter  Term,  1868,  obtained  a  rule  nisi  accord- 
ingly. 

Den/nian^  Q.(7.,  and  Cohen,  shewed  cause.  There  was  abundant 
eyidence  upon  which  the  jury  might  justly  find  the  plea  of  pay- 
ment proved.  It  was  purely  a  question  for  them.  Mills,  the 
steward,  had  authority  to  appoint  a  deputy  to  take  the  admittance 
of  the  defendant ;  and  the  deputy  so  appointed  had  authority  to 
do  any  act  which  his  principal  might  have  done, — amongst  other 
things,  to  receive  the  fine:  1  Watk.  Cop.  29,  67,  239,  251,  252; 
and  such  authority  need  not  be  in  writing :  Trotter  v.  Blake.  (1) 
The  lord's  fine  is  due  as  a  consequence  of  admittance,  and  is  pay- 
able on  admittance :  Parker  v.  Kett  (2) ;  Norton  v.  Simmes  (3) ; 
Combes  Case  (4) ;  1  Watk.  Cop.  263,  287,  317,  318.  The  taking 
the  admittance  and  receiving  the  fine  are  mere  ministerial  acts : 
Lord  Dacre's  Case.  (5)  In  the  case  of  a  sale  of  land,  payment  of 
the  deposit  to  the  agent  of  the  vendor  is  payment  to  the  principal : 
Buh  of  Norfolk  v.  Worthy  (6) ;  Story  on  Agency,  p.  76.  Whether 
or  not  an  agent  in  general  has  authority  to  receive  money  for  his 
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1869  principal^  is  a  question  of  fact :  CatteraU  y.  Hindle,  (1)  So,  whether 
Bbzdob  ^®  lias  power  to  receive  it  by  cheque :  Thorold  v.  Smi&s  (2) ;  W- 
Gamwtt  '*^**^  ^-  ■®«'<ww.  (3)  The  real  question  is  whether  there  was  any 
evidence  of  authority  in  Craig :  Fish  v.  Kemjoion.  (4)  The  facts 
proved  shew  that  Craig  was  authorized  by  Mills  to  do  everything 
with  reference  to  the  admission  of  the  defendant  that  Mills  himself 
could  have  done,  and  that  Mills  expressly  authorized  Craig  as  his 
deputy  to  take  the  admittance  and  to  receive  the  fine  and  fees,  and 
that  in  the  way  in  which  the  amount  was  received,  viz.,  by  a 
cheque. 

Oarth,  Q.O.,  and  /.  Bighy^  in  support  of  the  rule.  Mills,  as 
steward  of  the  manor,  though  he  might  have  had  a  right  to  appoint 
a  deputy  to  do  the  mere  ministerial  act  of  admitting  the  defendant, 
could  not  delegate  the  power  to  receive  the  lord's  fine,  which  in- 
volved a  trust :  Parker  v.  Kelt  (5) ;  Earl  of  Shrewsbury's  Case  (6); 
Vin.  Abr.  Steward  of  Court8'(K) ;  Shep.  Touch.  239 ;  Gilbert's 
Tenures,  5th  ed.  366 ;  2  Bac.  Abr.  222 ;  Fisher  on  Copyholds,  97 ; 
Watkins  on  Copyholds,  370,  371.  Selden's  Fleta,  lib.  2,  c  72, 
8S.  11, 15.  Admittance  and  payment  of  the  fine  are  not  concor- 
lent  acts,  at  all  events  where,  as  here,  the  fine  is  uncertain :  Wat- 
kins  on  Copyholds,  379 ;  Gilbert's  Tenures,  219 ;  Rex  y.  Eend(m.  (7) 
Craig  was  not  a  general  agent,  so  as  to  authorize  him  to  recei?6 
the  money  at  all :  Parnther  v.  OaitskeU  (8),  where  Bayley,  J.,  says : 
"  The  rule  is,  that,  if  the  purchaser  pay  his  money  to  the  agent  of 
the  vendor  before  the  time  when  the  latter  is  authorized  to  receive 
it,  he  makes  that  agent  his  own  for  the  purpose  of  paying  over  the 
money  to  the  right  owner ;"  Brady  v.  Todd  (9) ;  Wilkinson  v. 
Candiish  (10) ;  Kent  v.  Thomas  (11)  ;  Viney  Y.OhapUn  (12) ;  Story 
on  Agency,  s.  98 ;  Smith's  Mercantile  Law,  7th  ed.  128, 129.  Even 
assunung  that  Craig  had  authority  to  receive  the  fine  at  the  time 
of  the  admittance,  he  clearly  had  none  to  receive  it  afterwards,  for 

(1)  Law  Rep.  1  C.  P.  186 ;  in  error,         (7)  2  T.  R.  484. 
Law  Rep.  2  C.  P.  368.  (8)  13  East,  432,  437. 

(2)  11  Mod.  72,  87.  '  (9)  9  C.  B.  (N.S.)  692;  30  L.  J. 

(3)  Law  Rep.  1  Q.  B.  362.  (O.P.)  223. 

(4)  7  0.  B.  687.  (10)  6  Ex.  91 ;  19  L.  J.  (Ex.)  166. 

(5)  1  Ld.  Raym.  668 ;  1  Salk.  96  ;  (11)  1  H.  &  N.  473. 
12  Mod.  467.  (12)  27  L.  J.  (Ch.)  434. 

(6)  9Ck).Rep.49.b. 
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he  had  then  ceas^  to  be  agent  for  any  purpose :  Kaye  v.  Brett  (1) ; 
Smith's  Mercantile  Law,  7th  ed.  146,  147 ;  or  in  the  manner  he ' 
did,  ?iz^  by  a  crossed  cheque  which  included  the  steward's  fees  and 
his  own  charges  as  Garrett's  solicttor :  Vandelewr  v.  Blagrave  (2) ; 
Baron  v.  Husband  (3) ;  BarUett  v.  PenHa/nd  (4) ;  Barker  v.  Oreetir 
wood,  (5)  The  payment,  even  if  in  other  respects  good,  was 
dearly  made  in  an  unauthorized  manner.  By  21  &  22  Yict  c  79, 
S8. 1,  2,  the  crossing  of  a  cheque  is  made  part  of  the  instrument, 
and  restricts  the  payment  to  the  particular  banker  indicated.  That 
was  the  act  of  the  defendant  himself,  and  made  it  necessary  that 
the  cheque  should  pass  through  the  hands  of  Craig's  bankers,  and 
prevented  Craig  from  handing  it  over  to  Mills,  as  he  should  hav^ 
done.  The  handing  over  the  cheque  by  the  defendant  to  Craig 
haying  taken  place  in  London,  there  was  no  reason  why  the  pay- 
ment of  the  fine  should  not  have  been  made  directly  to  Mills  him- 
self, who  resided  in  London. 

Cur,  adv.  vuU. 

BoviLL,  C.  J.  This  case  was  argued  before  my  Brothers  Byles 
and  Montague  Smith  and  myself  in  Hilary  Term  last  We  have 
unfortunately  not  been  able  to  agree  in  our  judgment.  The 
following  is  the  judgment  of  my  Brother  Montague  Smith  and 


This  was  an  action  brought  by  the  plaintiff  as  lord  of  the  manor 
of  Cressing  Temple,  in  Essex,  against  the  defendant,  the  purchaser 
of  a  copyhold  tenement  of  the  manor,  to  which  he  had  been 
admitted,  to  recover  the  fine  due  on  such  admittance.  The  fine 
was  78Z.  15«. 

Mr.  Craig,  a  solicitor  at  Braintree,  in  Essex,  and  then  a  person 
of  good  credit,  acted  as  solicitor  for  the  defendant.  The  steward 
of  the  manor.  Mills,  sent  a  draft  admittance  to  the  auctioneer 
employed  by  the  seller  of  the  property,  who  handed  it  to  Craig  as 
the  defendant's  solicitor ;  which  draft  Craig  on  the  3rd  of  May, 
1867,  returned  to  the  steward,  approved.  On  the  4th  of  May,  the 
steward,  Mills,  i^rote  to  Craig,  acknowledging  the  receipt  of  the 
sorrender  and  draft  admittance,  and  added  these  words, — "  You 

(1)  6  Ex.  269 ;  19  L.  J.  (Ex.)  34(8.  (4)  10  B.  &  C.  760,  771,  773. 

(2)  17  L.  J.  (Ch.)  46.  (6)  2  Y.  &  C.  Ex.  414, 419. 
<3)  4  a  &  Ad.  611. 
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1869  can  take  the  adtdssioii  as  deputy-steward  at  once,  if  yon  please.*^ 
Bbidgbs  0^  ^©  25tli  of  May,  Craig  wrote  to  the  defendant, — ^  I  have 
received  the  authority  of  the  steward  to  take  yonr  admittance,  as 
his  deputy  f  and  he  appointed  a  day  and  place  in  London  for  that 
purpose.  Accordingly,  on  the  4th  of  June,  the  defendant,  the 
surrenderee,  and  Craig  met  in  London,  and  Craig  admitted  him, 
as  deputy-steward.  The  important  part  of  the  admittance  is  as 
follows: — "Now  comes  the  said  Balls  Garrett  before  Edward 
Gteorge  Craig,  deputy-steward  of  the  said  manor  for  this  turn  only, 
out  of  court,  and  prays  that  he  may  be  so  admitted ;  and  he  was 
by  the  hands  of  the  said  deputy-steward  admitted  tenant,  and 
seisin  deliyered  to  him  by  the  rod  thereof,  to  hold,  &c. ;  and  he 
gave  to  the  lord  for  a  fine  as  appears  in  the  margin ;  and  his  fealty 
was  respited."  In  the  margin  was  written,  "Fine,  78i  15s.,"  and 
lower  down,  «  Fees,  41  11«.  8d." 

On  the  7th  of  June,  Craig  wrote  to  the  steward.  Mills, — ^"I  met 
Mr.  Garrett  on  Tuesday  last,  and  admitted  him,  as  your  deputy. 
He  did  not  pay  the  fine,  but  said  he  would  do  so  in  a  few  days." 
On  the  8th  of  June,  the  steward.  Mills,  wrote  in  answer, — '^  I  am 
in  receipt  of  your  letter  of  the  7th,  informing  me  that  you  had 
admitted  Mr.  Garrett,  as  my  deputy ;  but  he  ought  to  have  paid 
the  fine  and  fees  at  the  time.  However,  I  hope  he  will  remit  the 
same  at  his  earliest  conyenience." 

On  the  13th  of  June,  Garrett,  the  defendant,  gave  Craig  a  cheque 
on  his  London  bankers  for  the  sum  of  87£  10s.  8J.,  which  sum  was 
composed  of  the  fine,  78Z.  158.,  steward's  fees  4/.  11«.  8d.,  and 
Craig's  charges  to  Garrett  47.  4s.  Craig  informed  Garrett  how 
the  amount  of  87Z.  10s.  M.  was  made  up,  and  requested  that  the 
cheque  might  be  crossed  with  the  names  of  his  London  bankers ; 
and  the  defendant  accordingly  crossed  the  cheque  with  the  name 
of  Craig's  bankers,  and  Craig  paid  it  in  to  the  credit  of  his  account 
The  cheque  was  duly  paid  on  presentment  by  the  defendant's 
bankers  to  Craig's  bankers;  but,  Craig's  balance  being  against 
him,  Craig's  bankers  refused  to  pay  him  the  money. 

[His  Lordship  read  the  letters :  July  10,  Mills  to  Craig ;  July  16, 
Craig  to  Garrett;  July  18,  Craig  to  Mills;  July  19,  Mills  to 
Craig.] 

The  objection  at  the  trial  was  that  this  payment  to  Craig  did 
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not  discharge  ihe  defendant,  and  that  Ghtrrett's  crossed  cheqae 
given  to  Oraig  for  the  sum  of  87Z.  10s.  8d.  was  not  a  good  payment 
of  the  fine  of  782.  15s.  as  against  the  lord  of  the  manor ;  and, 
farther,  that  the  cheque  was  received  by  Craig  as  solicitor  for  the 
defendant,  aiid  not  on  behalf  of  the  lord. 

At  the  trial  the  jury  found  that  Craig  had  authority  to  receive 
the  fine  for  the  lord,  and  that  the  crossed  cheque  was  a  good  pay- 
ment to  the  lord  within  the  authority  to  pay  Craig :  and  the  verdict 
passed  for  the  defendant.  The  plaintiff  had  leave  to  move  to  enter 
the  verdict  for  him  for.  the  amount  of  the  fine ;  and  the  Court  were 
to  be  at  liberty  to  draw  inferences  of  fact 

We  are  of  opinion  that  there  was  abundant  evidence  in  this  case 
that  the  steward  might  appoint  a  deputy-steward  to  take  the  admit" 
ianee,  and  that  he  did  appoint  Craig  as  such  deputy  for  that 
purpose. 

The  admittance  purports  to  be  and  was  in  fact  taken  by  Craig 
in  that  capacity ;  and  the  plaintiff,  as  lord  of  the  manor,  who  could 
haye  no  claim  to  the  fine  until  after  admittance,  by  now  suing  for 
the  fine  must  be  taken  to  have  recognized  and  adopted  the  admit- 
tance so  taken  by  Craig. 

It  was  argued  for  the  defendant,  that,  from  the  nature  and  terms 
of  the  form  of  admittance,  it  was  intended  that  Craig  should  receive 
the  fine  and  fees  at  or  immediately  after  the  time  of  admittance, 
and  that  the  letter  of  Mills  shewed  that  it  was  understood,  as 
between  him  and  Craig,  that  the  latter  might  receive  those  amounts 
at  a  subsequent  period. 

It  was  contended  for  the  plaintiff  that  Mills,  as  the  steward,  had 
tto  power  to  appoint  a  deputy  to  receive  the  fine  for  the  lord :  but^ 
in  the  view  which  we  take  of  the  case,  it  is  not  necessary  to  deter- 
inine  these  points,  because,  assuming  that  he  had  such  power,  and 
^t  he  did  authorize  Craig  to  receive  the  money,  such  authority  in 
our  opinion  would  be  only  an  authority  to  receive  payment  in  cash, 
or  what  was  eqxdvalent  to  cash,  and  which  might  be  handed  over 
^  it  was  received  to  Mills  or  the  lord. 

The  general  rule  of  law  is,  that,  where  a  creditor's  agent  is  bound 
^  pay  the  whole  amount  over  to  the  principal,  he  must  receive  it 
^  cash  from  the  debtor;  and  that  a  person  who  pays  such  agent, 
^d  who  wishes. to  be  safe,  must  see  that  the  mode  of  payment  does 
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1869  enable  the  agent  to  perform  this  his  duty.  The  law  was  so  laid 
BRiDan.  down  by  Alderson,  B,,  in  Barker  v.  Oreenwood  (1),  and  is  in  aco(»d- 
QAmrr  ^^^  ^^^  BusseU  v.  Bangley  (2),  and  has  been  recognized  in  many 
other  cases.  The  reasons  for  the  rule  are  also  well  stated  by  my 
Brother  Byles  in  Sweeting  v.  Pearce  (S),  where  he  says :  ^  It  is  not 
disputed  that  the  general  rule  of  law  is  that  an  authority  to  an 
agent  to  receive  money  implies  that  he  is  to  receiye  it  in  cash.  If 
the  agent  receives  tiie  money  in  cash,  the  probability  is  that  he  will 
hand  it  over  to  the  principal  But,  if  he  is  allowed  to  receive  it 
by  means  of  a  settlement  of  accounts  between  himself  and  the 
debtor,  he  might  not  be  able  to  pay  it  over.  At  all  events,  it  would 
very  much  diminish  the  chance  of  the  principal  ever  receiving  it ; 
and  upon  that  principle  it  has  been  held  that  the  agent,  as  a 
general  rule,  cannot  receive  payment  in  anything  else  but  cash. 
Unless,  therefore,  there  is  some  usage  to  control  it,  pajonent  to  the 
agent  must  be  made  in  money."  The  general  principle,  and  also 
the  decision  in  the  last  case,  were  affirmed  by  the  C!ourt  of  Ex- 
chequer Chamber  in  Sweeting  v.  Pearee.  (4) 

The  payment  which  was  relied  upon  by  the  defendant  in  this 
case  was  not  a  payment  in  cash :  it  was  not  even  by  an  ordinary 
cheque  payable  to  bearer ;  but  it  was  by  a  cheque  which  by  being 
crossed  was  payable  to  the  bankers  of  Craig;  and  the  state  of  his 
account  with  his  bankers  was  such  that  he  never  did  and  never  could 
receive  the  amount  so  as  to  be  able  to  hand  it  over  to  the  brd  or 
to  Mills.  The  cheque  also  included  money  payable  to  Craig  him- 
self for  fees  as  the  defendant's  solicitor ;  and  it  never  was  intended 
to  be,  nor  could  properly  have  been,  handed  over  by  Craig  to  Millfl 
or  the  brd.  In  fiwjt  Craig  never  received  the  money ;  nor  was  he 
•  ever  in  possession  of  a  cheque  or  cash  that  he  could  hand  over  to 
the  lord,  or  to  Mills,  the  steward. 

At  the  time  the  cheque  was  given  to  Craig  he  was  in  fiict  soli- 
citor for  Garrett ;  he  treated  the  cheque  as  received  on  Garrett's 
account ;  and  his  letter  of  the  16th  of  July  clearly  shews  that  he 
considered  himself  as  debtor  to  the  defendant  for  the  amount  It 
was  not  untU  the  18th  of  July  that  he  informed  Milk  that  he  had 

(1)  2  Y.  &  C.  Ex.  414, 419.  (3)  7  C.  B.  (N.  S.)  at  p.  485 ;  29  L  J. 

(2)  4  B.  &  A.  395,  398.  (C.P.)  at  p.  272. 

(4)  9  C.  B.  (N.  a)  634 ;  30  L.  J.(C.P.)  109. 
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leoeived  the  money,  and  endeavoured  to  shift  the  loss  from  his 
client,  the  defendant^  to  Mills  or  the  lord. 

The  proper  conclusion  to  be  drawn  from  all  the  facts,  we  think, 
is,  that  Craig  received  the  cheque  as  Garrett's  solicitor,  and  not  as 
agent  for  Mills  or  the  lord,  and  that  he  was  the  agent  of  Garrett  to 
hand  over  a  portion  of  the  amount  when  receiyed  to  Mills ;  and, 
until  the  cheque  was  paid,  or  indeed  at  any  time  whilst  the  money 
remained  in  the  hands  of  Craig,  we  think  it  would  have  been  com- 
petent for  Garrett  to  have  countermanded  the  authority  to  hand 
oyer  the  amount  to  Mills. 

We  are  also  of  opinion  that  there  was  no  evidence  which  could 
properly  be  left  to  the  jury  of  any  authority  from  the  lord  to  Craig 
to  receive  payment  by  a  cheque  crossed  with  the  name  of  Craig's 
bankers,  and  which  included  money  due  to  Craig  himself. 

We  think,  therefore,  that  the  rule  to  enter  the  verdict  for  the 
plamtiff  for  the  amount  of  the  lord's  fine,  781  Ids,,  should  be  made 
absolute. 


1869 


Bbidgbb 
Gabbeit* 


Byles,  J.  I  state  my  views  with  great  diffidence  and  distrust, 
because  I  have  the  misfortune  to  differ  from  my  Lord  and  my 
Brother  Montague  Smith. 

This  was  an  action  brought  by  the  plaintiff  as  lord  of  the  manor 
of  Cressing  Temple,  in  Essex,  against  the  defendant,  a  copyhold 
tenant  of  the  manor,  for  the  fine  due  on  the  tenant's  admittance 
to  a  copyhold.  The  fine  was  781,  ISs.,  and  the  steward's  fees 
U.  lU  8d. 

Craig,  a  solicitor  at  Braintree,  in  Essex,  had  been  acting  as  soli- 
citor for  the  defendant.  The  steward  of  the  manor,  a  gentleman 
of  the  name  of  Mills,  sent  to  Craig  a  draft  admittance,  which  draft 
Craig  on  the  3rd  of  May,  1867,  returned  to  the  steward  approved. 
On  the  4th  of  May,  the  steward.  Mills,  writes  to  Craig  acknowledg- 
ing the  receipt  of  the  surrender  and  draft  admittance,  and  adds 
these  words, — '*  You  can  take  the  admission  as  deputy-steward  at 
once,  if  you  please."  On  the  25th  of  May,  Craig  writes  to  the  de- 
fendant and  says, — **  I  have  received  the  authority  of  the  steward 
to  take  your  admittance,  as  his  deputy ;"  and  he  appoints  a  day  and 
place  in  London  for  that  purpose.  Accordingly,  on  the  4th  of 
June,  Garrett,  the  surrenderee,  and  Craig  meet  in  London,  and 
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Oraig,  as  depnty-fiteward,  admits  Garrett.  The  important  part  of 
Bbiocobs  the  admittance  is  as  follows : — **  Now  comes  the  said  Balls  Garrett 
GAmrr.  ^f<^'®  Edward  George  Craig,  depuitf-steward  of  the  said  manor  for 
this  turn  only,  out  of  court,  and  prays  that  he  may  be  so  admitted ; 
and  he  iMS  hy  the  hcmds  of  the  said  deputy^steward  admitted  tenant, 
and  seisin  delivered  to  him  by  the  rod  thereof,  to  hold,  Ac ;  and 
he  gave  to  the  lord  for  a  fine  as  appears  in  the  margin ;  and  his 
fealty  was  respited.**  In  the  margin  was  written,  '^  Fine,  781. 15&," 
and  lower  down,  "  Pees,  4Z.  11*.  8d." 

On  the  7th  of  June,  Craig  writes  to  the  steward.  Mills,  and 
says, — "  I  met  Mr.  Gktrrett  on  Tuesday  last,  and  admitted  him,  as 
deputy-steward*  He  did  not  pay  the  fine,  but  said  he  would  do  so 
in  a  few  days/'  On  the  8th  of  June,  the  steward,  Mills,  writes  in 
answer, — '^  I  am  in  receipt  of  your  letter  of  the  7th  instant,  inform- 
ing me  that  you  had  admitted  Mr.  Garrett,  as  my  deputy;  but  he 
aught  to  have  paid  the  fine  cmdfeee  at  the  time.  Howevery  I  hope  be 
win  remit  the  same  at  hie  earliest  convenienee." 

On  the  13th  of  June,  Garrett  gave  Craig  a  cheque  on  his  London 
bankers  for  the  sum  of  877.  lUs.  8d.,  which  sum  was  composed  of 
the  fine,  782.  15s.,  steward's  fees,  41.  lis.  8d.,  and  Craig's  charges  to 
Garrett,  41.  is.  Craig  informed  Garrett  how  the  amount  of  87L 10$. 
was  made  up,  and  Craig  himself  requested  that  the  cheque  might 
be  crossed  with  the  names  of  his,  Craig's,  London  bankers,  which 
was  done  accordingly.  The  cheque]  was  duly  paid  on  present- 
ment by  the  defendant's  bankers  to  Craig's  bankers ;  but,  Craig's 
balance  being  against  him,  Craig's  bankers  refused  to  pay  Craig 
the  money. 

On  the  10th  of  July,^Mills,  the  steward,  writes  to  Craig,— "I 
haye  been  expecting  to  receive  the  draft  admittance  and  che^ 
for  fine  and  fees.  The  admission  cannot  be  considered  complete, 
nor  will  it  be  entered  on  the  court-rolls,  till  the  fijie  and  fees  are 
paid."  On  the  18th  of  July,  Craig  writes  to  Mills,  the  steward,  in 
these  words, — "Mr.  Garrett  has  paid  me  the  fine  and  your  fees; 
but  I  must  ask  your  indulgence  for  a  little  while,  owing  to  my 
being  in  difficulties."  Mills  replies  on  the  19th  of  July,—"  In  my 
letter  to  you  of  the  8th  of  June  last,  when  I  found  that  Mr.  Garrett 
had  not  paid  the  fine  and  fees  on  his  admission,  I  expressed  a  hope 
that  he  would  remit  the  amount  as  soon  as  he  conveniently  coold ; 
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bat  I  cannot  recognize  his  subsequent  payment  to  you  at  all,  or 
acquiesce  in  any  delay.  Mr.  Garrett  most  pay  Iiis  fine  and  fees  to 
me,  and  mnst  recover  from  you  the  money  he  appears  to  have  paid 
to  you  for  the  purpose." 

The  objection  at  the  trial  was,  that  payment  to  Craig  did  not 
discharge  the  defendant,  and  that  Garrett's  crossed  cheque  given 
to  Craig  for  the  sum  of  871  lOd.  8d.  was  not  a  good  payment  of  the 
fine,  as  against  the  lord  of  the  manor. 

It  was  contended  on  the  part  of  the  plaintiff,  that>  Craig  filling 
the  double  capacity  of  deputy-steward  and  of  defendant's  solicitor, 
the  cheque  was  paid  to  him  and  received  by  him  in  his  character 
of  defendant's  solicitor.  The  defendant,  on  the  other  hand,  con- 
tended that  the  cheque  was  paid  to  Craig  and  received  and  held 
by  Craig  in  his  character  of  deputy-steward. 

The  question  in  the  case  was,  whether  the  payment  by  the  sur- 
renderee to  Craig,  the  deputy-steward,  was  under  these  circum- 
stances a  good  payment  of  the  fine  to  the  lord.  The  jury  found 
that  Craig  had  authority  to  receive  the  fine  for  the  lord,  and  that 
the  crossed  cheque  was  a  good  payment  to  the  lord  within  the 
authority  to  pay  Craig.  But  it  is  contended  that  the  jury  ought 
to  have  been  directed  to  find  for  the  plaintiff.  That  point  was 
reserved. 

In  deciding  this  question,  we  are  to  bear  in  mind  that  Craig,  at 
the  time  when  he  was  appointed  deputy-steward,  was  an  attorney 
of  undoubted  credit ;  and  it  may  be  that  the  steward  would  have 
preferred  him  as  a  debtor  even  to  the  surrenderee  himself;  and 
that  the  cheque  given  by  the  defendant  to  the  deputy-steward  was 
a  good  cheque^  and  was  duly  paid  by  the  defendant's  bankers,  on 
presentment. 

The  steward  of  a  manor  may  appoint  a  deputy  to  act  as  steward 
in  his  place,  and  the  deputy  may  do  all  that  the  steward  himself 
oonld  have  done :  Parker  v.  Kett.  (1)  Here,  it  is  plain  from  the 
terms  of  the  draft  admittance,  which  contains  in  the  body  of  it  a 
receipt  for  the  lord's  fine,  and  from  Mills's  letter  of  the  8th  of  June, 
that  the  deputy  had  authority  to  receive  the  fine  and  fees.  But 
the  fine  is  not  due  until  after  admittance,  and  is  recoverable  by 
action  afterwards,  as  this  action  shews.  And,  although  the  admit- 
(1)  1  Ld.  Baym.  658 ;  1  Salk.  95 ;  12  Mod.  467 ;  1  Scriven,  Cop.  119. 
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tance  contains  a  leceipt  for  the  fine,  the  lord  does  not  in  piactice, 
Bbidoss  ^^^  ^U  T^<^9  ii^^l  ^^  admittance  till  the  fine  is  paid. 
Qaxubft  ^^  appears  to  me  that  Craig  acted  in  two  capacities, — as  deputy- 
steward  in  receiving  the  78Z.  15s.  for  the  lord's  fine,  and  42, 11«.  Sd. 
tor  the  steward's  fees,  and  as  solicitor  for  the  defendant  in  receiving 
4L  4s.|  being  his  own  charges  as  defendant's  attorney.  The  defend- 
ant must  have  known  that  the  782.  ISs.  was  paid  to  the  lord,  and 
42.  lis.  8d.  to  the  steward ;  for,  it  will  be  observed  that  the  draft 
admittance  itself  expressly  informed  the  defendant  that  those  two 
sums  were  paid  to  Craig  and  received  by  Craig  as  deputy-stewatd 

Suppose  the  steward  himself  had  in  this  case  acted,  instead  of 
employing  a  deputy,  and  had  been  (as  often  happens)  himself  soli- 
dtor  to  the  copyholder  as  well  as  steward  of  the  manor,  and  had 
himself  received  from  the  copyholder  a  good  cheque,  duly  paid  by 
the  copyholder's  bankers,  for  a  sum  including  the  lord's  fine»  the 
steward's  fees,  and  his  own  charges ;  and  suppose  the  money  stopped 
in  the  hands  of  the  steward's  bankers,  or  the  steward  otherwise 
unable  to  pay  the  lord ;  would  not  that  have  been  a  good  payment 
as  between  the  lord  and  the  surrenderee,  although  the  steward  sus- 
tained the  double  character  of  surrenderee's  attorney  and  of 
steward  when  he  recdved  the  money?  I  think  it  would  have 
been  a  good  payment ;  but  it  would  of  course  have  been  no  pay- 
ment as  between  the  lord  and  the  steward.  The  lord  would  have 
had  his  remedy  against  the  steward,  as  in  the  case  now  before 
us  he  has  his  remedy  both  against  the  steward  and  the  deputy- 
steward. 

At  lowest,  from  the  moment  Craig  received  the  money,  he  hdd 
it  as  deputy-steward ;  his  only  remaining  duty  being,  to  pay  it 
over  to  the  steward. 

It  was  objected  that  the  payment  was  by  cheque.  The  answer 
is,  that  it  was  not  a  dishonoured  cheque,  but  a  good  cheque  duly 
paid  on  presentment.  Moreover,  it  is  plain  the  steward  did  not 
object  to  a  cheque ;  for,  he  afterwards  writes  to  Craig  (on  the  10th 
of  July),  desiring  to  receive  a  cheque.  But  whose  cheque,  or  from 
whom,  does  not  clearly  appear. 

I  do  not  perceive  any  obligation  on  the  deputy-steward  to  remit 
to  the  lord  or  to  the  steward  the  identical  cheque  that  he  received. 
Suppose  the  steward  himself  had  acted  iu  person,  and  had  received 
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a  cheque,  would  it  be  his  duty  to  remit  it  to  the  lord  ?  Surely 
not;  for,  even  that  cheque  would  be  for  two  items,  the  lord's  fine 
and  the  steward's  fees.  Here,  the  cheque  was  for  three  items, 
the  lord's  fine,  the  steward's  fees,  and  the  defendant's  attorney's 
charges. 

Then  it  is  objected  that  the  cheque  was  crossed :  but  this  was 
done  at  the  request  of  the  deputy-steward,  and  for  his  own  con- 
venience and  safety.  It  matters  not,  as  it  seems  to  me,  that  the 
crossing  was  by  the  hand  of  the  surrenderee.  The  payee  or  sub- 
sequent holder  of  a  cheque  may  cross  it  at  any  time,  either  with 
the  words  "  &  Co."  or  with  his  own  banker's  name,  and  the  drawer 
cannot  prevent  him.  Suppose  it  had  not  been  crossed,  but  had 
been  paid  by  Craig  into  his  o^vn  bankers,  in  the  ordinary  course  of 
business,  after  his  transaction  with  the  surrenderee  had  been 
finished,  the  result  would  have  been  precisely  the  same.  It  is  as 
if  the  deputy-flteward,  after  receiving  the  cheque,  had  sent  it  to  be 
cashed  by  a  clerk  or  servant  of  his  own,  who  received  the  money 
and  appropriated  the  payment  to  a  debt  of  his  own  due  to  him 
from  his  master.  Craig's  banker,  for  this  purpose,  is  his  servant. 
Or,  suppose  Craig  had  received  the  money  in  cash  and  had  paid  it 
into  his  bankers',  the  money  would  still  have  been  stopped. 

If  it  be  objected  that  the  amount  of  the  cheque  blended  the 
three  sums  of  78Z.  15s.,  4/.  lis.  &{.,  and  4Z.  4a.,  so  would  a  bank-note 
of  1002.  or  nine  bank-notes  of  lOL  each.  In  these  cases,  and  indeed 
in  the  case  of  one  payment  in  coin,  a  separation  of  the  sums  would 
have  been  equally  necessary  afterwards. 

With  respect  to  the  time  when  the«cheque  was  given  being  after 
admittance,  it  has  been  already  observed  that  the  fine  is  not  due 
till  after  admittance,  though  the  lord  or  steward  are  not  bound  to 
inrol  the  admittance  till  the  fine  and  fees  are  paid :  and  it  is  con- 
ceived that  the  time  which  elapsed  between  the  admittance  and 
the  payment  was  no  more  than  a  reasonable  time,  and  within  the 
limits  of  Craig's  authority,  the  admittance  still  remaining  in  Craig's 
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The  fiacts  do  not  seem  here  to  be  in  dispute.  If,  therefore,  it  be 
a  question  of  law,  I  think  the  payment  to  Craig  a  good  payment 
to  the  steward  and  the  lord.  If  it  be  a  question  of  fact,  then  the 
jury  have  found  that  the  payment  to  Craig  and  the  manner  in 
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1869       which  it  was  made  were  within  the  limits  of  his  authority  to  leoeiye 
itoDOtt^  ^*  ^  depnty-steward. 
2;^  On  these  grounds,!  am  of  opinion  that  the  rule  to  enter  a  yerdict 

for  the  plaintiff  should  be  discharged^  and  that  the  yeidict  for  the 
defendant  should  stand* 

Bute  absobde. 

Attorneys  for  plaintiff:  Ward^  MtOSf  &  WUham. 
Attorneys  for  defendant :  Monekhn  A  Monekton. 
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HEFFIELD  v.  MEADOWS. 
Guarantee^  Construction  (/^Evidence — Surrounding  Circumstances, 

The  defendant  gave  to  the  plaintiff,  a  cattle  dealer,  a  guarantee  in  the  following 
words:—"  50Z.  I,  J.  M.,  of  &c.,  will  be  answerable  for  50Z.  sterling  that  W.  Y., 
of  &c.,  butcher,  may  bny  of  Mr.  J.  H.,  of  Ac.":— 

Stid,  a  continuing  guarantee  to  the  extent  of  50?.,  as  it  appeared  from  the 
circuinBtances  under  which  the  guarantee  was  given  that  the  parties  contemplated 
a  continuing  supply  of  stock  to  W.  Y.  in  his  trade  of  a  butcher. 

Declaration  on  a  goarantee.  First  count,  that  in  consideration 
that  the  plaintiff  would  sell  goods  to  W.  York,  on  credit^  the 
defendant  promised  the  plaintiff  to  be  responsible  to  him  for  the 
due  payment  of  the  price  of  the  goods  to  the  extent  of.  50i. ;  that 
the  plaintiff  sold  goods  to  York,  on  credit,  and  that  all  conditions 
^ere  fulfilled,  &c. ;  yet  that  York  had  not  paid  for  the  goods,  nor 
had  the  defendant  paid  the  same  to  the  extent  of  502. 

The  second  count  was  in  similar  terms,  except  that  the  defend- 
^t's  promise  was  alleged  to  be  that  he  would  be  responsible  to  the 
plamtiff  for  such  sums  of  money  as  might  from  time  to  time  be 
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1869        owing  from  York  to  the  plaintiff  as  payment  for  the  goods  to  the 
BmrriKLD    extent  of  50/. 
MwA^w         Pleas:  1.  Non-assumpsit  2.  Payment  by  York.   Issues  thereon. 

The  cause  was  tried  before  Hayes,  J.,  at  the  last  spring  assizes 
at  Lincoln.  The  plaintiff  is  a  farmer  and  cattle-dealer  at  Domng- 
ton,  in  Lincolnshire,  and  the  defendant  is  a  gentleman  of  small 
independent  means  at  Barwick,  near  Stamford.  The  action  was 
brought  to  recoTer  501  alleged  to  be  due  from  the  defendant  upon 
the  following  guarantee  signed  by  him  on  the  5th  of  July,  1867  :— 

**  50/.  I,  John  Meadows,  of  Barwick,  in  the  county  of  North- 
ampton, will  be  answerable  for  50Z.  sterling  that  William  York,  of 
Stamford,  butcher,  may  buy  of  Mr.  John  HefBeld,  of  Donington." 

For  seyeral  years  prior  to  the  spring  of  1867,  the  plaintiff  had 
been  in  the  habit  of  selling  stock  to  William  York,  the  elder,  who 
carried  on  the  business  of  a  butcher  at  Stamford ;  early  in  that 
year,  the  elder  York  fSuled  in  his  business,  and  was  succeeded  by 
his  son  W.  York  the  yoimger.  Shortly  afterwards  the  defendant, 
accompanied  by  W.  York  the  younger  (who  was  his  nephew),  called 
on  the  plaintiff,  and  told  him  that  W.  York  the  younger  intended 
to  carry  on  the  business,  and  expressed,  a  hope  that  the  plaintiff 
would  continue  to  trade  with  W.  York  the  younger  in  the  same  way 
he  had  done  with  his  fisither.  The  plaintiff  subsequently  supplied 
York  the  younger  with  stock  from  time  to  time.  Payments  were 
made  on  account  by  York,  and  at  the  end  of  June  there  was  a 
balance  of  9/.  98.  9d.  due  from  him  to  the  plaintiff. 

On  the  5th  of  July,  1867,  the  plaintiff  called  on  York  at  Stam- 
ford, and  told  him  he  had  some  nice  stock  to  sell.  York  wished  to 
buy  the  lot,  which  consisted  of  two  beasts  and  ten  sheep,  the  price 
being  917.  The  plaintiff,  being  unwilling  to  trust  York  to  such  an 
extent,  went  to  the  defendant,  and  asked  the  defendant  to  gire 
him  a  guarantee,  saying  that  if  the  defendant  would  give  a 
guarantee  for  50Z.,  he  would  still  keep  supplying  York  as  he  had 
supplied  his  father.  The  defendant  consented,  and  signed  the 
guarantee  above  set  out,  but  desired  the  plaintiff  not  to  let  York 
know  that  he  had  done  so ;  and  the  plaintiff  delivered  the  stock  to 
York  on  the  11th  of  July.  Payments  were  subsequently  made  by 
York  to  the  plaintiff  to  an  amount  exceeding  91Z. 

It  was  contended  on  the  part  of  the  defendant,  on  the  authority 
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of  HiekoUon  v.  Paget  (1),  that  the  guarantee  was  not  a  *'  continuing"        ise9 
guarantee,  and  consequently  that  the  defendant's  liability  was  dis-    Heffceld 
charged  by  the  payments  made  by  York.  Meadowb. 

Nothing  was  left  to  the  jury ;  and  the  learned  judge  directed 
ayerdiet  for  the  plaintiff,  with  leave  to  the  defendant  to  move. 

Boden^  Q.C.,  in  Easter  Term  last  obtained  a  rule  nisi  to  enter  a 
verdict  for  the  defendant  or  a  nonsuit. 

Mellor  shewed  cause.  The  position  of  the  parties^and  the  sur- 
rounding circumstances  must  be  looked  at  in  order  to  arrive  at  the 
true  construction  of  the  guarantee.  The  circumstances,  nnder 
which  the  guarantee  was  given,  explain  the  ambiguous  language  of 
the  document,  and  shew  that  the  parties  contemplated  a  continuing 
security  for  any  stock  which  York  might  from  time  to  time  buy  of 
the  plaintiff  in  the  way  of  his  trade.  At  all  events,  there  is  nothing 
upon  the  face  of  the  document  which  is  inconsistent  with  that 
<x)ii8truction.  The  case  of  Niehobon  v.  Paget  (1),  which  was  relied 
on  for  the-  defendant  at  the  trial,  was  observed  upon  in  Mayer  v. 
baae  (2)  and  in  Wood  v.  Priestner.  (3)  In  Mayer  v.  Isaac  (2), 
upon  Nicholson  v.  Paget  (1)  being  cited,  Parke,  B.,  said :  **  Do  you 
find  any  other  authority  to  support  the  rule  of  construction  there 
laid  down  ?  It  certainly  is  at  variance  with  the  general  rule  of 
the  common  law,  that  the  words  of  an  instrument  are  to  be  taken 
most  strongly  against  the  party  using  them.'"  And  Alderson,  B., 
says  (4) :  "  I  should  rather  be  disposed  to  agree  with  the  principle 
given  m  Mason  v.  Pritchard  (5)  than  with  the  opinion  of  Bayley,  B., 
in  Nicholson  v.  Paget.  (1)  It  was  not,  however,  necessary  for  the 
decision  of  the  case  of  Nicholson  v.  Paget  (1)  that  it  should  depend 
upon  the  principle  so  stated."  In  Merle  v.  Wdls  (6)  (Lord  Ellen- 
borough  says  that, ''  if  a  party  means  to  be  surety  only  for  a  single 
dealing,  he  should  take  care  to  say  so." 

Boden,  Q.C.,  and  Beasley,  in  support  of  the  rule.  The  document 
in  question  refers  only  to  a  single  transaction  and  to  a  single 
amount  of  50Z.  The  dealing  in  respect  of  which  it  was  given  took 
place  on  the  5th  of  July,  1867,  and  the  price  of  the  beaste  then 

(1)  1  Cr.  &  M.  48.  (4)  6  M.  &  W.  at  p.  612. 

(2)  6  M.  &  W.  606.  (5)  12  East,  227. 

(3)  Law  Eep.  2  Ex.  66;  in  error,  (6)  2  Camp.  418. 
lAwBep.2Bx.282. 
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1869  bought  has  since  been  wholly  paid  off.  Taking  the  words  of  the 
hctttw.i^"  guarantee  in  their  fair  and  reasonable  sense,  the  words  ''  may  buy" 
mba^w  ™^^  ^  ^^  "  ^^7  ^^^  buy."  In  Broom  v.  BcUehdor  (1),  Bram- 
well,  B.y  says:  '''May  be'  is  the  present  tense,  and  prima  facie 
means  '  now  may  be.'  ...  K  you  use  the  words  '  may  be*  without 
indicating  the  tense,  to  my  mind  the  expression  applies  to  the 
present,  or,  more  correctly,  not  to  a  question  with  reference  to 
the  future.*'  In  Mason  v.  Priiehard  (2),  Merle  v.  TFefls  (3),  and 
Mayer  v.  Isaac  (4),  the  documents  clearly  referred  to  a  future  or 
a  continuing  course  of  dealing.  Nicholson  v.  Paget  (5)  is  almost 
identical  with  the  present  case.  The  guarantee  there  was  in  the 
following^words :  *'  I  hereby  agree  to  be  answerable  for  the  pay- 
ment of  50L  for  T.  Leiigo,  in  case  T.  Lerigo  does  not  pay  for  the 
gin,  &c.,  which  he  receives  from  you,  and  I  will  pay  the  amount ;" 
and  it  was  held  not  to  be  contiuuing.  Bayley,  B.,  in  deliyeriDg 
the  judgment  of  the  Court,  says :  '*  We  think  that  it  is  the  duty 
of  the  party  who  takes  such  a  security  to  see  that  it  is  couched 
in  such  words  as  that  the  party  so  giving  it  may  distinctly  under- 
stand to  what  extent  he  is  binding  himself."  And,  after  referring 
to  the  particular  language  of  the  document,  and  to  the  cases  of 
MaviUe  V.  Hayden{jS)y  Mason  v.  PrUchard  (2),  Merle  y.  Wells  {3)y 
and  Sargreave  v.  Stnee  (7),  he  concludes:  "This  decision  will  be 
attended  with  beneficial  consequences.  It  is  not  unreasonable  to 
expect  from  a  party  who  is  furnishing  goods  on  the  £Euth  of  a 
guarantee,  that  he  will  take  the  guarantee  in  terms  which  shall 
plainly  and  intelligibly  point  out  to  the  party  giving  the  guarantee 
the  extent  to  which  he  expects  that  the  liability  is  to  be  carried." 
Beading  the  guarantee  in  this  case  with  reference  to  the  circum- 
stances under  which  it  was  given,  it  is  dear  that  it  was  not  intended 
to  be  a  continuing  guarantee.  Bimmoek  v.  Sturla  (8)  was  also 
r^erred  to. 

WiLLES,  J.  The  question  in  this  case  is  whether  the  guarantee 
declared  on  was  a  continuing  guarantee  for  50/.,  so  as  to  be  a 
security  to  the  plaintiff  to  that  extent  for  any  balance  which  might 

(1)  26  L.  J.  (Ex.)  299.  (5)  1  Or.  &  M.  48. 

(2)  12  East,  227.  (6)  3  B.  &  A.  593. 

(3)  2  Gamp.  413.  (7)  6  Bing.  244 ;  3  M.  &  P.  173. 

(4)  6M.&W.605.  (8;  14  M.  &  W.  758. 
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become  due  to  him  in  the  course  of  his  dealings  with  York,  or 
whether  the  security  was  limited  to  a  single  transaction  between 
the  plaintiff  and  York.    It  is  obvious  that  we  cannot  decide  that 
question  upon  the  mere  construction  of  the  document  itself,  without 
looking  at  the  surrounding  circumstances  to  see  what  was  the 
snbject-matter  which  the  parties  had  in  their  contemplation  when 
the  guarantee  was  given.     It  is  proper  to  ascertain  that  for  the 
purpose  of  seeing  what  the  parties  were  dealing  about,  not  for  the 
purpose  of  altering  the  terms  of  the  guarantee  by  words  of  mouth 
passing  at  the  time,  but  as  part  of  the  conduct  of  the  parties,  in  order 
to  determine  what  was  the  scope  and  object  of  the  intended  guarantee. 
Having  done  that,  it  will  be  proper  to  turn  to  the  language  of  the 
guarantee,  to  see  if  that  language  is  capable  of  being  construed 
so  as  to  carry  into  effect  that  which  appears  to  have  been  the  real 
intention  of  both  parties.     The  surrounding  circumstances  may 
be  stated  thus : — York's  father,  a  butcher  at  Stamford,  had  failed 
in  business,  and  was  succeeded  by  the  son,  who  had  been  supplied 
from  time  to  time,  as  his  father  had  been,  with  stock  by  the  plain- 
tiff, who  was  a  grazier  in  the  neighbourhood  of  Donington.    At 
the  time  the  guarantee  was  given,  the  plaintiff  appears  to  have  had 
some  doubt  as  to  whether  or  not  he  should  continue  his  dealings  with 
York,  and  especially  whether  he  should  deliver  some  beasts  and  sheep 
whose  price  amounted  to  91/.,  which  the  plaintiff  had  in  the  market, 
and  which  York  wanted  to  purchase.    Without  consulting  York, 
the  plaintiff  went  to  the  defendant,  who  was  York's  uncle ;  and  the 
result  was  that  the  dealing  with  respect  to  the  specific  quantity  of 
beasts  and  sheep  was  referred  to,  but  in  a  context  which  shows  that 
the  parties  talked  of  continuing  the  dealing  generally  with  York. 
That  the  subject  of  the  interview  was  not  confined  to  the  particular 
transaction  then  about  to  take  place,  but  had  reference  to  the 
fature  dealings  between  the  plaintiff  and  York,  is  fortified  by  the 
fact  that  York  knew  nothing  of  the  guarantee  being  given.    It  waB 
arranged  between  the  plaintiff  and  the  defendant,  not  only  without 
any  communication  with  York,  but  by  the  defendant's  express 
desire  York  was  to  know  nothing  about  it     Under  these  cir- 
cumstances, if  the  facts  were  stated  in  a  special  Terdict,  it  would 
be  to  this  effect,  that  a  communication  was  had  and  held  between 
the  plaintiff  and  the  defendant  of  and  concerning  the  supplying  of 
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1869  beasts  and  sheep  by  the  plaintiff  to  Tork  in  the  way  of  his  business 
'  TTwi»rt«Tn"  of  a  butcher.  Now,  let  us  turn  to  the  guarantee,  and  see  if  it  is  ap- 
MBAZK>^re.  pU^bl^  to  such  a  dealing.  [The  learned  judge  read  the  guarantee.] 
The  first  remark  which  is  to  be  made  upon  this  document  is,  that 
it  is  not  specific  as  to  the  consideration ;  it  might  either  have  been 
the  particular  transaction  then  contemplated  or  a  course  of  dealing 
in  which  507.  would  or  might  become  due  from  Tork  for  things 
bought  by  him  of  Heffield  It  does  not  even  refer  to  stock.  Again, 
the  only  thing  specific  as  to  the  consideration  is  the  amount  of 
money  for  which  Meadows  was  to  be  answerable;  but  whether  for 
particular  goods  or  goods  generally  does  not  appear.  In  that 
respect  the  case  very  much  resembles  a  class  of  cases  upon  the 
Statute  of  Frauds,  where  it  has  been  held  that  oral  testimony  is 
admissible  for  the  purpose  of  determining  the  subject-matter  about 
which  the  parties  were  communicating  at  the  time  of  the  contract; 
as  in  the  case  of  Mcusdonaid  v.  Lonffbottom  (1),  on  s.  17,  where,  on  a 
contract  for  the  purchase  of  '^your  wool,"  evidence  was  received  to 
shew  that  all  the  seller's  wool,  whether  of  his  own  clip  or  purdiased 
by  him  from  other  farmers,  was  meant  There  is  another  remark 
to  be  made  upon  this  document,  in  respect  of  the  use  of  the 
word  "  may,"  which,  without  referring  to  the  learned  and  refined 
reasoning  of  my  Brother  Bramwell  on  the  one  side,  and  Pollock, 
C.B.,  on  the  other,  in  Broom  v.  Baiehdor  (2),  and  without  'going 
into  any  lengthened  arguments  of  grammar,  it  is  manifest  may 
apply  either  to  a  present  transaction  not  completed,  or  to  a  future 
transaction,  whether  definite  in  the  minds  of  the  parties,  or  defi- 
nite in  description  and  indefinite  as  to  the  details.  For  these 
reasons,  I  am  of  opinion  that  the  guarantee  in  question  is  a 
continuing  guarantee,  as  well  upon  the  authorities  as  upon  the 
common-sense  view  of  the  matter.  The  rule,  therefore,  must  be 
discharged. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  con- 
sideration is  defectively  stated  in  this  guarantee.  It  does  not  shew 
in  what  the  supply  is  to  consist.  We  may,  therefore,  look  at  the 
surrounding  circumstances,  in  order  to  see  for  what  it  was  given 

(1)  1 E.  &  E.  977, 987 ;  28  L.  J.  (Q.B.)  293 ;  29  L.  J.  (Q.B.)  256. 
(2)  26  L.  J.  (Ex.)  299. 
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and  to  what  transactions  or  dealings  it  was  intended  to  apply, — not 
to  alter  the  language,  but  to  fill  up  the  instrument  where  it  is 
silent,  and  to  apply  it  to  the  subject-matter  to  which  the  parties 
intended  it  to  be  applied.  That  being  the  principle  upon  which 
we  ought  to  proceed  in  construing  this  guarantee,  the  conclusion  I 
draw  from  the  evidence  is  that  it  did  not  contemplate  a  single 
transaction,  but  continuing  dealings;  the  object  being  to  keep  up 
young  York  in  the  business  of  a  butcher  which  he  had  commenced 
If  it  had  contained  anything  so  specific  as  to  shew  it  was  intended  to 
apply  to  a  single  transaction,  we  could  not  have  extended  its  opera- 
tion by  reference  to  the  surrounding  circumstances,  even  though 
we  might  think  that  by  so  doing  we  should  best  carry  out  the 
intention  of  the  parties.  K  the  guarantee  had  been  intended  to 
apply  to  the  beasts  brought  to  the  market  on  the  5th  of  July,  one 
would  have  expected  something  to  limit  it  to  that  dealing.  But 
the  language  is  general,  and  is  capable  of  meaning  that  the 
defendant  was  intended  to  be  answerable  for  goods  at  any  time 
supplied,  to  the  extent  of  50?.  Applying  the  surrounding  circum- 
stances to  the  carrying  out  of  the  intention  of  the  parties,  I  can 

come  to  no  other  conclusion. 

Bute  discharged. 

Attorneys  for  plaintiff:  Scott  &  Co, 

Attorneys  for  defendant:   Wright,  Bonner y  &  Wright,  for  W,  F. 
Law,  Stamford. 
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WOOLLEY  V.  THE  NORTH  LONDON  RAILWAY  COMPANY. 

^^^^'  PfXKtic&^In^pection  of  DocumerUa^li:  A  15  Vtd.  e.  99,  «.  6— Pnvfl^ 

CommuniccUiont, 

In  an  action  against  a  railway  company  for  a  personal  injnry  sustained  by  a 
passenger  on  their  railway,  the  Court  allowed  inspection  of  the  following  doco- 
ments, — 

L  A  report  of  one  of  the  defendants*  InspectorB  to  the  general  manager,  as  to 
the  accident  in  respect  of  which  the  action  was  brought :  2.  A  report  of  the  guard 
of  the  train  to  which  the  accident  happened:  8.  A  report  of  the  defendants'  loco- 
motive superintendent,  to  the  general  manager,  as  to  the  accident, — upon  the 
ground  that  they  were  reports  or  communications  made  by  agents  of  the  company 
in  the  ordinary  course  of  their  duty,  for  the  purpose  of  oonyeying  to  the  company 
information  upon  the  subject,  and  were  not  opinions  obtained  confidentially  with 
a  view  to  litigation ;  and  this  without  reference  to  whether  they  were  made  before 
or  after  the  commencement  of  litigation. 

The  Court  also  allowed  inspection  of — L  Copy  of  a  letter  written  by  the  de- 
fendants* general  manager  to  the  secretary  of  the  Board  of  Trade  (pursuant  to 
3  &  4  Vict  c.  97,  8.  3),  as  to  the  accident :  8.  A  guarantee  (dated  seven  years 
before  the  plaintifiTs  Injury  occurred)  of  materials  for  locomotive  engines,  part  of 
which  at  the  time  of  the  accident  formed  a  portion  of  the  engine  of  the  train  in 
which  the  pkintifif  was  injured, — upon  the  ground  that  they  might  be  evidence 
for  the  plaintiff,  and  were  not  privileged :  and  10.  So  much  of  the  entries  in  the 
minute-books  of  the  locomotive  stores  and  traffic-committee,  relating  to  the 
accident,  as  were  not  entries  of  communications  between  the  defendants  and  their 
legal  advisers,  or  the  result  thereof! 

The  Court  refused  inspection  of— 5.  Reports  to  the  defendants*  locomotiye 
superintendent,  from  scientific  men  consulted  by  or  on  behalf  of  the  defendants, 
with  reference  to  the  cause  of  the  accident:  and  7.  Report  to  the  defendants* 
attorneys  from  one  of  the  scientific  men  consulted  on  behalf  of  the  defendants 
with  reference  to  the  cause  of  the  accident, — ^upon  the  ground  that  they  weie 
privileged. 

Action  for  injaries  sustained  by  the  plaintiff  whilst  trayelling 
on  the  defendants'  railway  on  the  16th  of  November,  1868. 

The  plaintiff  took  out  a  summons  to  inspect  and  take  copies  of 
the  following  documents,  viz. 

1.  Eeport  of  John  Alcock,  one  of  the  defendants'  ini^)ectoni,  to 
the  defendants'  general  manager^  dated  the  16th  of  November, 
1868,  as  to  the  accident  in  respect  of  which  this  action  is  brought 

2.  Report  of  William  Buggey,  the  guard  of  the  train  to  which 
the  accident  happened,  dated  the  16th  of  November,  1868. 

3.  Beport  of  William  Adams,  the  defendants'  locomotive  saper- 
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intendenty  to  the  defendants'  general  manager,  dated  the  19th  of 
November,  1868,  as  to  the  accident 

4,  C!opy  of  a  letter,  dated  the  20th  of  November,  1868,  written 
by  the  defendants'  general  manager  to  the  secretary  of  the  Board 
of  Trade  as  to  the  accident. 

6.  Four  reports  of  William  Adams  dated  the  8th,  11th,  23rd, 
and  28th  of  December,  1868,  from  scientific  men  consulted  on 
behalf  of  the  defendants  with  reference  to  the  cause  of  the 
accident. 

7.  Beport,  dated  December,  1868,  to  the  defendants'  attorneys 
from  one  of  the  scientific  men  consulted  on  behalf  of  the  defendants, 
with  reference  to  the  cause  of  the  accident. 

8.  Guarantee,  dated  the  20th  of  September,  1861,  of  materials 
for  locomotive  engines,  part  of  which  at  the  time  of  the  accident 
formed  a  portion  of  the  engine  which  was  drawing  the  train  at 
the  time  of  the  accident 

10.  The  board  and  locomotive  stores  and  traffic  committee 
minute-books  of  the  directors  of  the  North  London  Railway  Com- 
pany, containing  entries  with  reference  to  the  accident 

The  defendants  objected  to  the  production  of  the  documents,  on 
the  ground  that  they  were  confidential  commum'cations,  or  were  not 
evidence,  and  that  they  all  related  exclusively  to  the  defendants' 
case. 

On  the  6th  of  February,  1869,  Hayes,  J.,  ordered  that  the  plain- 
tiff should  be  at  liberty  to  inspect  and  take  a  copy  of  or  extracts 
from  the  documents  numbered  4, 8,  and  10.  He  referred  the  ques- 
tion as  to  the  other  documents  to  the  Court. 

This  order  was  not  obeyed  by  the  defendants,  and  on  the  22nd 
of  February  Hayes,  J.,  made  a  ftirther  order  that  the  defendants 
should,  within  a  fortnight,  produce  to  the  plaintiff's  attorney  for 
inspection  the  documents  and  books  mentioned  in  the  order  of  the 
6th  of  February. 


1869 


WooLLrr 

NOBTH 

EllLW^T  Co^ 


April  29.  EawJcins,  Q.C.,  moved  to  rescind  these  orders.  The 
document  numbered  4,  which  is  the  return  required  by  3  &  4  Vict 
c.  97,  B.  3,  to  be  made  by  railway  companies  in  the  case  of  accidents 
occurring  on  a  railway  which  are  attended  with  personal  injury, 
is  framed  for  public  purposes,  and  the  plaintiff  is  not  entitled  to 
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inspect  it.     Moreover,  the  original  remains  with  the  secretary  of 

Msrnntjwir     the  Board  of  Trade.    The  copy  in  the  hands  of  the  defendants 

N^TH      ^ould  at  best  be  only  secondary  evidence.    No.  8  is  a  guarantee 

London     of  materials  given  in  1861,  and  can  not  be  material  to  the  case 
BadiWat  Co. 

of  the  plaintiff,  which  arises  out  of  an  accident  occarring  in  1868. 

The  entries  in  the  minute-books,  numbered  10,  are  clearly  privi- 
leged, as  being  a  record  of  private  communications  between  the 
company  and  their  attorneys  with  reference  to  their  defence  to  the 
action.  Chartered  Bank  of  India  v.  Rich  (1),  and  Bciker  v.  L<>ndo» 
and  South  Western  Railway  Company  (2),  were  referred  to. 

Keating,  J.  I  think  the  rule  may  go,  to  vary  the  order  of  the 
22nd  of  February,  so  as  to  limit  the  inspection  of  the  entries  in  the 
minute-books  relating  to  the  accident,  before  the  action,  to  such  as 
are  not  entries  of  communications  between  the  defendants  and  their 
professional  advisers,  or  the  result  thereof.  As  to  the  rest,  I  think 
the  order  was  rightly  made,  and  that  the  plaintiff  should  have 
inspection  of  the  documents  Nos.  4  and  8.  It  is  not  always  easy 
to  say  what  may  or  may  not  be  made  evidence  in  a  cause,  nor  is  it 
necessary  upon  an  application  of  this  sort  that  the  document 
inspected  should  be  shewn  to  be  capable  of  being  given  in  evidence. 
If  it  be  quite  clear  that  a  document  cannot  be  given  in  evidence, 
that  may,  perhaps,  be  a  ground  for  refusing  inspection.  But  I 
cannot  say  that  the  documents  may  not  be  evidence.  As  to  the 
entries  in  the  minute-books,  they  clearly  are  not  privileged,  except 
to  the  extent  I  have  intimated. 

Montague  Smith,  J.  I  also  think  the  copy  of  tlie  report  made 
to  the  Board  of  Trade  should  be  produced.  It  is  not  suggested  by 
Mr.  Hawkins  that  it  comes  within  the  description  of  a  privileged 
communication ;  and,  though  the  company  have  a  copy  only,  that 
might,  under  some  circumstance,  be  admissible  in  evidence.  I 
think  the  plaintiff  is  also  entitled  to  have  inspection  of  tbe  gua- 
rantee. It  is  a  document  relating  to  the  matters  in  the  cause,  if 
so,  it  may  be  material  to  the  plaintiff's  case.  The  rule  will  there- 
fore be  confined  to  varying  the  order  as  suggested  by  my  Brother 
Seating. 

^   (1)  4  B.  &  8.  73 ;  32  L.  J.  (Q.B.)  300.  (2)  Law  Eep.  3  Q.  B.  91. 
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W.  0»  ITomaon  also  obtained  a  ride  calling  upon  the  defendants 
to  shew  cause  why  the  plaintiff  should  not  have  inspection  of  the 
documents  numbered  I,  2,  3,  5,  and  7. 

May  31.     F.  M,  White  (Hawkina,  Q.C.,  with  him^)  shewed  cause 
against  the  plaintiff's  rule.     The  whole  of  the  documents  referred 
to  in  the  plaintiff's  rule  are  protected,  within  the  rule  laid  down 
by  the  Court  of  Queen's  Bench  in  Chartered  Bank  of  India  v. 
Rich.  (1)     In  that  case,  Cockbum,  CJ.,  expresses  his  approval  of 
the  doctrine  of  Pollock,  C.B.,  in  Hunt  v,  HewM  (2) ;  and  Black- 
bum,  J.,  says  (3) :  '^  I  think  the  legislature  did  not  mean  that  we 
should  be  bound  by  the  same  rules  by  which  a  judge  of  a  court  of 
equity  is  bound,  but  that  we  should  be  regulated  by  what  is  just 
as  between  the  parties."      The  reports  are  not  statements  of  a 
person  who  was  present  at  the  time  of  the  accident,  but  of  an 
inquiry  instituted  for  the  purpose  of  informing  the  defendants  of 
the  nature  of  the  accident  and  its  cause,  so  as  to  enable  them  to 
perform  the  duty  cast  upon  them  by  3  &  4  Vict.  c.  07,  s.  3^    They 
would  not  be  eyidence.    They  are  not  like  the  documents  of  which 
inspection  was  ordered  in  Daniel  v.  Bond  (4),  which  were  all  proxi- 
mately connected  with  the  matter  in  issue,  or  in  London  Oas  LigJU 
Company  v.  Chelsea  Vestry.  (5)     This  is  an  application  to  the  dis- 
cretion of  the  Court ;  and  all  these  reports  were  made  when  litiga- 
tion was  anticipated.   In  WooOey  v.  Pole  (6),  the  plaintiff  sought 
to  inspect  communications  which  had  passed  between  the  defend- 
ants, an  insurance  company,  and  the  agents  by  whom  the  policy 
declared  on  was  effected,  and  between  the  company  and  other 
offices  who  subsequently  shared  the  risk  with  them,  and  also  the 
reports  and  list  of  salvage  made  out  for  the  company  by  their  own 
officers.    But  Erie,  C.J.,  said:   "I  do  not  think  the  plaintiff,  is 
entitled  to  the  communications  with  the  other  ofiSces,  except  so 
far  as  relates  to  the  existence  or  value  of  the  property  insured. 
Nor  do  I  think  the  plaintiff  is  entitled  to  the  production  of  the 
communications  made  to  the  office  by  their  servants  as  the  result 


ism 


WooLurr 

V. 
NOBTH 
LOHDOM 

Bail  WAT  Go. 


(1)  4  B.  &  S.  73, 79;  82  L.  J.  (aB.) 
300. 

(2)  7  Ex.  236,  244;  21  L.  J.  (Ex.) 

210.  .     . 

(3)4B.&S.atp.82. 


(4)  14  C.  B.  {N.S.)  716. 

(5)  6  C.  B.  (N.S.)  411 ;  28  L.  J. 
(C.P.)275. 

(6)  14  C.  B.  (N.S.)  538 ;  32  L.  J, 
(C.P.)263. 
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1869       of  their  examination  of  the  rains,  the  office  having  already  offeied 

wnATT^mr    the  plaintiff  every  facility  to  examine  and  make  the  most  of  them 

NovTB      ^^^  himself.    The  plaintiff  has  no  right  to  see  tiiat  which  will  fozm 

LoKDON     the  brief  of  the  defendant."     The  reports  contain  infonnation 

'  collected  for  the  purpose  of  resisting  a  claim  against  the  company, 

or  for  the  pnrpose  of  enabling  the  company  to  make  their  report 

to  the  Board  of  Trade^  nnder  the  statute.    It  is  the  defendants' 

case  only.    If  these  statements  had  been  put  in  the  brief  in  the 

form  of  a  proof,  the  defendants  could  not  have  been  called  upon 

to  shew  it. 

[BoYiLL,  C. J.  It  is  essential  that  there  should  be  freedom  of 
communication  between  the  client  and  the  legal  adviser.  But,  if 
those  matters  which  would  be  privileged  if  commnnicated  to  the 
attorney  are  communicated  to  a  firiend,  they  cease  to  be  privileged. 
He  referred  to  Flight  v.  Bobinson.  (1)  ] 

Fliffht  V.  Bdbin^cm  (1)  was  dted  in  the  Court  of  Excheqaer 
in  Htmt  v.  Hewitt  (2),  and  in  the  Court  of  Queen's  Bench  in 
Chartered  Bank  of  India  v.  Bich  {S),  and  not  adopted  by  either  of 
them.  It  is  not  just  to  make  a  defendant  disclose  his  defence  to 
an  anticipated  action.  It  is  impossible  to  reconcile  the  cases  either 
at  law  or  in  equity.  As  to  the  former,  Dr.  Lushington  remarks, 
in  The  Maogregor  Laird  (4) :  *^  I  have  examined  the  cases  at  com- 
mon law  on  the  subject,  but  the  whole  question  appears  to  me  to 
be  in  a  Etote  of  darkness  and  confusion.''  As  to  the  documents 
numbered  5  and  7,  they  are  clearly  privileged.  They  are  reports 
and  opinions  of  scientific  men  obtained  confidentially,  with  a  view 
to  impending  litigation.  They  come  within  the  principle  of  Baker 
V.  London  and  South  Western  BaUway  Company  (5),  which  the 
Lord  Chief  Justice  distinguished  from  Chartered  Bank  of  India 
V.  Bich.  (3) 

W.  O.  Harrison,  contra.  The  Court  of  Chancery  would  certainly 
order  discovery  of  all  these  documents.  And  it  is  just  that  the 
plaintiff  should  have  the  information  required.  The  cause  of  the 
accident  is  exclusively  in  the  knowledge  of  the  company's  servants; 
the  plaintiff  can  only  prove  his  case  by  means  of  information 

(1)  8  Beav.  22.  (4)  Law  Rep,  1  A.  &  E.  807. 

(2)  7  Ex.  236 ;  21  L.  J.  (Ex.)  210.  (6)  Law  Rep.  3  Q.  B.  91. 

(3)  4B.&S.73;32L«J.(Q.I3.)300. 
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derived  from  them.  No  privilege  can  attach  to  the  documentB 
numbered  1,  2,  and  3.  They  are  commimications  of  matters  of 
fact  made  by  servants  of  the  company  to  their  general  manager  in 
the  ordinary  course  of  their  duty.  OoodaU  v.  lAttle  (1)  is  a  much 
stronger  case  than  this.  There,  letters  from  one  of  the  defendants, 
the  manager  of  a  firm  abroad,  to  the  co-defendant^  the  agent  in 
London,  for  the  purpose  of  being  communicated  to  his  solicitors^ 
with  a  view  to  the  litigation  in  the  suit,  were  held  not  to  be  privi- 


1869 


WOOLLBT 

Nqbth 
London 


[BoviLL,  C.J.  There  certainly  are  very  strong  authorities  to 
shew  that  this  and  a  great  deal  more  would  be  granted  in  Chancery : 
see  Olyn  v.  Caulfeild  (2);  Kerr  v.  QiOespie  (3);  Flight  v. 
BMnsM.  (4)] 

In  AUomey-Oenerdl  v.  Bees  (5),  the  answer  of  fpersons  engaged 
in  working  a  coal-mine,  which  stated  that  they  could  not^  as  to 
their  belief  or  otherwise,  set  forth  the  mode  of  working,  were  held 
insufficient, — the  Court  assuming  that  the  defendants  must  have 
workmen  under  their  control  from  whom  such  information  might 
be  derived,  and  which  the  defendants  were  bound  to  afford. 

[Montague  Smith,  J.,  referred  to  Beid  v.  Langlois  (6),  and 
Stede  V.  StewaH.  (7)] 

In  both  those  cases  the  information  was  substantially  obtained 
by  an  agent  employed  by  the  solicitor  for  the  purpose  of  collecting 
evidence.  It  is  not  enough,  however,  to  say  that  the  documents 
were  procured  for  the  purpose  of  the  party's  defence  to  a  suit, 
without  connecting  them  with  his  legal  adviser:  Maden  v. 
Yeeoen{9)\  BcUgvy  v.  Broadhurst.  (9)  That  they  are  procured 
after  the  dispute  has  arisen,  and  with  reference  to  litigation,  and 
even  after  action  brought,  is  no  answer :  London  Oas  lAgkl  Oomr 
pany  v.  Ohdsea  Vedry.  (10)  All  that  Chartered  Bank  of  India  v. 
i2ie&(ll)  decides  is,  that  the  judge  at  chambers  having  exercised 
bis  discretion,  the  Court  would  not  interfere.    It  cannot  be  denied 


(1)1  Sim.  (N.S.)  155; 
(Ch.)  132. 

(2)  8  M«N  &  G.  463. 

(3)  7  Beav.  572. 

(4)  8  Beav.  22. 

(5)  12  Beav.  50. 

(6)  1  M*N.  &  G.  627. 


20  L.  J,     (7)  1  PhiL  471. 

(8)  7  Beav.  489. 

(9)  1  Sim.  (N.8.)  111;  20  L.  J. 
(Ch.)  55. 

(10)  6  C.  B.  (N.S.)  411;  28  L.  J. 
(C.P.)  275. 

(11)  4  B.  &  S.  73 ;  32  L.  J.  (Q.B.)  300. 
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1869       that  it  is  matter  of  discretion,  even  in  equity ;  bnt  it  is  a  discretion 
Woollbt"  which  is  to  be  guided  by  some  fixed  principle :  per  Lord  Cranworth, 
NoKTH      ^^  Saiffuy  V.  Broadhurd.  (1) 

LoHDOH         The  documents  numbered  5  and  7  stand  upon  a  somewhat  diffe^ 
'  rent  footing.     So  far  as  they  relate  to  matters  of  &ct,  the  plaintiff 
is  entitled  to  inspect  them:  if  they  contain  mere  opinions  on 
scientific  matters,  he  is  not. 

^  As  to  the  entries  in  the  minute-books  numbered  10,  the  plaintiff 
does  not  seek  for  inspection  of  any  part  of  them  that  fall  within  the 
privilege  of  communications  between  the  defendants  and  their  pro- 
fessional advisers;  but  ^'the  result  thereof "  is  too  indefinite,  and 
may  include  the  result  of  entries  not  privileged.  It  may  be  that 
the  result  was  an  order  to  dismiss  the  driver  or  the  guard.  That 
would  not  be  privileged. 

White,  in  support  of  the  defendants'  rule,  submitted  that  the 
plaintiff  was  not  entitled  to  inspect  the  entries  in  the  minute-books 
referred  to  in  that  rule. 

BovTLL,  C.J.  It  is  extremely  difficult  to  lay  down  in  precise 
terms  a  rule  which  wiU  meet  every  case  that  may  be  brought 
under  our  consideration ;  but  I  will  endeavour  so  to  deal  with  the 
matter  as  to  make  this  decision  some  guide  for  future  applications 
of  the  like  kind. 

In  the  first  place,  we  are  asked  to  order  that  the  plaintiff  may 
have  inspection  of  documents  numbered  1, 2,  and  3  in  the  affidavit 
No.  1  is  a  report  of  one  Alcock,  one  of  the  defendants'  inspectors, 
to  the  defendants'  general  manager,  as  to  the  accident  in  respect  of 
which  the  action  is  brought  No.  2  is  a  report  of  one  Buggey,  the 
guard  of  the  train  to  which  the  accident  happened.  Both  these 
are  dated  the  16th  of  November,  1868,  the  day  of  the  accident 
No.  3,  which  is  dated  the  19th  of  November,  is  a  report  of  Mr. 
Adams,  the  defendants'  locomotive  superintendent,  to  the  general 
manager,  as  to  the  accident  The  first  two  of  these  documents 
would  necessarily  be  reports  made  by  servants  of  the  company,  in 
^  the  ordinary  discharge  of  their  duty,  to  the  general  manager, 
describing  the  nature  of  the  accident,  and  its  cause.  As  to  Na  3, 
the  report  of  Mr.  Adams,  made  three  days  after  the  accident^  there 

(1)  1  Sim.  (N.S.)  111 ;  20  L.  J.(Ch.)  65. 
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might  have  been  some  doubt  But,  having  inspected  it^  I  thiok  it  1869 
ialls  within  the  same  rule,  as  being  a  report  made  by  an  officer  of  ~"woof .lty^ 
the  company  in  the  course  of  his  duty,  and  for  the  information  of  ^J^t^ 
the  company,  without  reference  to  any  litigation  begun  or  antici-  London 
pated.  I  am  of  opinion  that  where  a  report  is  made  by  an  officer 
of  a  company  to  the  manager  for  the  purpose  of  conveying  informa- 
tion to  him  upon  the  subject  to  which  it  relates,  it  is  not  privileged, 
whether  made  before  or  after  litigation  has  been  commenced  or 
threatened,  and  whether  it  contains  matters  of  &ct  or  of  mere 
opinion :  and  that  applies  to  all  three  of  these  reports.  If  opinions 
are  obtained  confidentially  with  a  view  to  litigation,  they  are  privi- 
leged on  the  ground  laid  down  by  the  Court  of  Queen's  Bench  in 
Chartered  Bank  of  India  v.  Rich.  (1)  That  principle  was  adverted 
toby  Willes,  J.,  in  London  Oas  Light  Company  v.  Chelsea  Vedry  (2), 
where,  speaking  of  the  experiments  which  the  vestry  by  their  officers 
bad  made  for  ascertaining  the  quantity  and  quality  of  the  gas  sup- 
plied to  them  by  the  plaintiffs,  he  says :  "  The  results  of  these 
experiments  or  observations  are  not  mere  proofis  collected  by  the 
defendants'  attorney  for  the  purpose  of  establishing  their  defence 
to  the  action."  And  a  somewhat  similar  principle  governed  the 
decisions  in  Beid  v.  Langhis  (3),  and  Stede  v.  Stewart.  (4)  I  think, 
therefore,  we  may  safely  lay  it  down  that,  where  information  and 
opinions  are  obtained  with  a  view  to  litigation,  they  are  to  be  con- 
sidered as  privileged.  It  is  not  necessary  to  go  through  all  the 
cases  which  have  been  decided  in  the  equity  courts  upon  this  sub- 
ject It  is  clear  there  are  many  cases  where  it  has  been  held  that 
information,  which  may  have  been  obtained  in  the  ordinary  course 
in  apprehension  of  litigation,  must  be  disclosed ;  as  in  Coleman  v. 
rruroan  (5),  where  Pollock,  C.B.,  says  (6) :  "  The  correspondence 
amongst  the  parties  themselves,  or  between  them  and  their  agent, 
1m»  been  ordered  to  be  produced ;  and,  if  there  was  no  authority 
for  it,  I  should  be  so  disposed  to  act.  In  my  opinion  there  is  no 
reasonable  ground  for  any  distinction  between  such  correspondence 
before  the  contract  and  the  alleged  breach  of  it.    In  equity,  a 


(I)  4  B.  &  S.  73 ;  32  L.  J.  (Q.B.)  300. 
(2)6  0.  B.   (N.S.)  411,  424;    28 
I^J.(C.P.)276. 

(3)  1  M*N.  &  G.  627.-   • 


(4)  1  Phil.  471. 

(5)  3  H.  &  N.  871 ;  28  L.  J.  (Ex.)  5. 

(6)  8  H.  &  N.  at  p.  878, 
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1869       defendant  may  obtain  an  inspection  down  to  the  time  when  his 
WooLUT    answer  is  filed^  and  there  is  no  reason  why  the  same  rule  shoold 
NoOTH      ^^  *PP^y  l^ere."    In  WooBey  y.  Pole  (1),  the  application  for  in- 
LoKDOK     spection  of  the  reports  and  list  of  salvage  made  ont  for  the  oom- 
*  pany  by  their  officers,  was  not  refused  on  the  ground  that  it  was 
after  action  commenced,  but  because  the  plaintiff  himself  had  equal 
opportunity  of  inspecting  the  salvage.    Looking  at  the  rule  upon 
which  the  courts  both  of  law  and  of  equity  have  hitherto  acted,  I 
see  no  reascni  why  the  documents  numbered  1,  2,  and  3  should  not 
be  produced,  on  the  ground  that  they  are  reports  made  by  officeis 
of  the  company  in  the  ordinary  course  of  their  duty,  to  the  general 
manager.    It  has  been  said  that  litigation  generally,  and  almost 
inevitably,  follows  an  accident  of  this  sort.  But  these  reports  would 
be  made  whether  any  injury  occurred  to  a  passenger  or  not    The 
directors  would  in  all  cases  desire  to  know  what  was  the  state  of 
the  line  and  of  the  engine  at  the  time,  and  what  had  been  the  con- 
duct of  their  servants  in  charge  of  the  train. 

Next,  as  to  the  documents  numbered  5,  viz.  four  reports  of  Mr. 
Adams,  the  defendants'  locomotive  superintendent,  dated  the  8th, 
11th,  23rd,  and  28th  of  December,  from  scientific  men  consulted 
on  behalf  of  the  defendants  with  reference  to  the  cause  of  the 
accident.  From  the  statement  of  counsel  it  is  clear  that  these 
documents  were  obtained  with  a  direct  view  to  litigation.  If  we 
were  to  allow  documents  of  that  sort  to  be  produced,  it  would 
obviously  encourage  parties  to  expect  to  have  the  contents  of  their 
opponents'  briefs  disclosed.  I  do  not  think  any  case  has  gone  that 
length.  It  seems  to  me  that  these  documents  come  within  the  rule 
as  to  opinions  obtained  confidentially ,  and  ought  not  to  be  pro- 
duced. 

The  document  numbered  7,  a  report,  dated  December,  1868,  to 
the  defendants'  attorneys  from  one  of  the  scientific  men  consulted 
on  behalf  of  the  defendants  with  reference  to  the  cause  of  the 
accident,  seems  to  me  to  fall  within  the  same  description,  but  is 
even  more  objectionable,  inasmuch  as  it  was  a  report  made  to  the 
defendants'  attorneys. 

With  regard  to  the  rule  which  seeks  to  vary  the  two  orders  of 
my  Brother  Hayes,  it  appears  that  the  plaintiff  does  not  substan- 
(1)  U  0.  B.  (N.S.)  538 ;  32  L.  J.  (C.P.)  268. 
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tially  object  to  their  being  limited  as  proposed,  exQept  as  to  ^^  the 
results"  of  the  communications  referred  to.  It  is  difficult  to  draw 
a  distinction  between  the  communications  and  their  results.  They 
seem  to  me  to  stand  in  the  samo  position.  Looking  at  the  nature 
of  the  entries,  I  think  the  orders  should  be  varied  so  as  to  limit 
fliem  as  proposed  in  Mr.  White's  rule. 

The  result  will  be  that  Mr.  Harrison's  rule  will  be  made  absolute 
as  to  the  documents  numbered  1,  2,  and  3,  and  discharged  as  to 
those  numbered  5  and  7 ;  and  that  Mr.  White's  rule  will  be  abso- 
lute as  to  that  part  which  relates  to  the  minute-books  (No.  10) : 
the  costs  of  these  rules  to  be  costs  in  the  cause. 


18G9 


Woollen 

V. 

North 

LoNiMjx 

Bailwat  Oo. 


Byles,  J.  I  entirely  concur  in  the  general  principles  stated  by 
my  Lord.  The  result  is  that,  where  reports  of  this  kind  are  made 
in  the  course  and  as  part  of  the  duty  of  the  officer,  whether  an 
action  is  pending  or  not,  and  whether  it  contains  facts  or  opinions, 
they  must  be  produced ;  but,  if  they  are  made  confidentially  and 
for  the  purpose  of  litigation,  and  not  in  the  ordinary  course  of  the 
duty  of  the  person  making  them,  they  are  privileged.  The  Court 
or  judge  is  to  make  such  order  as  shall  be  just. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  Cockbum,  C.J., 
in  Chartered  Bank  of  India  v.  Bich  (1),  says :  '^  I  am  far  from 
saying  that  our  jurisdiction  as  to  discovery  and  inspection  is  not 
co-extensive  with  that  of  the  Court  of  Chancery."  And  I  confess 
I  think  it  is  co-extensive  with  that  of  the  Court  of  Chancery. 
The  14  &  15  Vict  c,  99,  s.  6,  enacted  that,  whenever  any  action  or 
other  legal  proceeding  should  be  pending  in  any  of  the  superior 
C)oarts,  the  Court  or  a  judge  might,  on  application  made  for  such 
purpose  by  either  of  the  litigants,  compel  the  opposite  party  to 
allow  the  party  making  the  application  to  inspect  all  documents  in 
the  custody  or  under  the  control  of  such  opposite  party  relating  to 
snch  action  or  other  l^al  proceeding,  and,  if  necessary,  to  take 
examined  copies  of  the  same,  "  in  all  cases  in  which,  previous  to 
the  passing  of  this  Act,  a  discovery  might  have  been  obtained  by 
filing  a  bill  or  by  any  other  proceeding  in  a  Court  of  equity  at  the 
instance  of  the  party  so  making  application  as  aforesaid  to  the  said 

(1)  4  B.  &  S.  73, 61 ;  82  L.  J..(Q.R)  800. 
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""w^LLEY^^®  same  power  and  jurisdiction  to  order  discovery  which  the 
N(»TH  Courts  of  equity  exercise  in  the  case  of  a  bill  filed.  Then  came 
TxjNDON  8.  50  of  the  Common  Law  Procedure  Act,  1854,  which  provides 
*  that,  ''upon  the  application  of  either  party  to  any  cause  or  other 
civil  proceeding  in  any  of  the  superior  Courts,  upon  an  affidavit  by 
such  party  of  his  belief  that  any  document^  to  the  production  of 
which  he  is  entitled  for  the  purpose  of  discovery  or  otherwise,  is  in 
the  possession  or  power  of  the  opposite  party,  it  shall  be  lawfol  for 
the  Court  or  judge  to  order  that  the  party  against  whom  such  appli- 
cation is  made  shall  answer  on  affidavit,  stating  what  documents 
he  or  they  has  or  have  in  his  or  their  possession  or  power  relating 
to  the  matters  in  dispute,  or  what  he  knows  as  to  the  custody  thej 
or  any  of  them  are  in,  and  whether  he  or  they  objects  or  object 
(and,  if  so,  on  what  grounds,)  to  the  production  of  such  as  are  in 
his  or  their  possession  or  power ;  and,  upon  such  affidavit  being 
made,  the  Court  or  judge  may  make  such  further  order  thereon  as 
shall  be  just"  The  words  are,  to  the  production  of  tirhich  he  is 
entitled ;  that  must  mean  entitled  in  equity.  The  effect  of  that 
section  was  to  enable  the  Courts  of  common  law  to  order  the  pro- 
duction not  only  of  documents  which  are  in  the  possession  or  power 
of  the  party,  but  to  enable  them  to  make  him  disclose  what  docu- 
ments he  has  and  what  he  knows  as  to  the  custody  of  such  as  are 
not  in  his  own  possession ;  and  such  order  is  to  be  made  thereon 
as  shall  be  just  It  may  have  been  intended  that  the  Courts  of 
common  law  should  exercise  a  greater  discretion  even  than  the 
Courts  of  equity  had.  But,  that  they  have  as  full  and  as  extensive 
a  jmisdiction  as  that  which  is  exercised  in  Chancery,  I  cannot  for  a 
moment  doubt 

Here,  we  are  called  upon  to  order  inspection  of  documents  which 
may  be  classed  under  two  heads.  Those  numbered  1, 2,  and  3,  are 
reports  made  on  the  subject  of  the  accident^  to  the  general  manager 
of  the  company,  by  certain  officers  and  servants  of  the  company  in 
the  ordinary  course  of  their  duty.  I  think  we  may  fairly  infer 
that  these  reports  would  be  made  whether  there  was  any  cause  of 
action  or  not ;  for,  it  is  manifestly  most  important  that  the  direc- 
tors should  be  correctly  informed  of  the  cause  of  the  accident, — 
whether  it  arose  from  defective  machinery  or  misconduct  or  nnaldl- 
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fulness  of  their  servants.  I  cannot  conceiye  any  principle  npon 
which  such  documents  could  be  privileged.  The  other  documents 
numbered  5  and  7  seem  to  me  to  fall  within  the  proper  limitation 
of  the  right  to  production,  as  laid  down  by  the  Court  of  Queen's 
Bench  in  Chartered  Bank  of  India  v.  Bich  (1),  and  somewhat 
more  narrowly  by  Lord  Cottenham,  C,  in  Beid  v.  Lanfflois.  (2)  I 
understand  that  limitation  to  be  this,  that,  if  the  documents  are 
procured  for  the  purpose  of  assisting  the  party  in  an  impending 
Utigation  and  to  obtain  advice,  they  are  not  to  be  produced.  That 
is  quite  in  harmony  with  what  is  said  by  my  Brother  Willes  in  Lan^ 
don  Oae  Light  Company  v.  Chebea  Vestry.  (3)  Beid  v.  Lanfflois  (2) 
and  Steele  y.  Stewart  (4)  shew  that  if  the  information  is  obtained 
not  by  but  for  the  attorney  of  the  party,  it  is  privileged,  to  the 
extent  that  the  Courts  will  not  order  its  production.  It  may  be 
observed  tixai,  the  Courts  of  common  law  are  better  able  than  the 
Court  of  Chancery  to  judge  of  the  working  of  %a  action,  and  to  say 
what  may  with  justice  be  produced  and  what  withheld.  There  is 
not  much  difference  in  the  application  of  this  rule  in  the  cases  I 
have  referred  to ;  and,  though  the  judgment  of  the  Court  of  Queen's 
Bench  extends  the  exception  more  widely  than  is  done  in  the  Court 
of  Chancery^  I  cannot  say  that  it  is  not  wise  and  just  to  do  so.  I 
therefore  think  the  documents  numbered  5  and  7  come  within  the 
limitation  and  exception  I  have  adverted  to,  and  ought  not  to  \>e 
produced.  As  to  the  other  rule,  I  entirely  agree  with  what  has 
fallen  from  the  Lord  Chief  Justice. 


1869 


WOOLLEY 

NOUTH 
Ii0NI»O!f 

Railway  Co. 


Brett,  J.  The  question  before  us  is,  what  is  the  general  rule 
which  is  to  regulate  our  discretion  as  to  granting  inspection  of  a  cer- 
tain class  of  documents,  viz.  reports  and  communications  made  by 
agents  or  servants,  in  the  ordinary  course  of  Uieir  duty,  to  their 
principals.  It  seems  to  me  that  the  rule  may  be  thus  stated : — 
Any  report  or  communication  by  an  agent  or  servant  to  his  master 
or  principal,  which  is  made  for  the  purpose  of  assisting  him  to 
establish  his  claim  or  defence  in  an  existing  litigation,  is  privi- 
leged, and  will  not  be  ordered  to  be  produced  t  but,  if  the  report 

(1)4B.&8.73;  3^L.  J.(Q.B.)  300.  (3)  6  C.  B.  (N.S.)  411;  28  L.  J. 

(2)  1  M*N.  ft  G.  627.  (C.P.)  276. 

(4)  1  Phil  471. 
Vou  IV.  2  Z  2 
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or-  communication  is  made  in  the  ordinary  courae  of  the  duty  of 
WooLLBY  ^^^  agent  or  servant,  whether  before  or  after  the  commencement 
Nmith  ^^  ^®  litigation,  it  is  not  priyileged,  and  must  be  produced.  The 
LoKDcv^  time  at  which  the  communication  is  made  is  not  the  material 
matter,  nor  whether  it  is  confidential,  nor  whether  it  contains  facts 
or  opinions.  The  question  is  whether  it  is  made  in  the  ordinary 
course  of  the  duty  of  the  servant  or  agent,  or  for  the  instruction  of 
the  master  or  principal  as  to  whether  he  should  maintain  or  resibt 
litigation.  The  documents  numbered  1, 2,  and  3  in  this  case  are 
reports  made  by  ofiScers  or  servants  of  the  company  to  the  manager 
in  the  ordinary  course  of  their  duty :  therefore,  whether  litigatioQ 
had  begun  or  was  contemplated  or  not,  they  must  be  produced 
But,  as  to  those  numbered  5  and  7,  assuming  that  they  were  reports 
of  facts  and  opinions,  but  were  made  only  because  the  company 
contemplated  litigation,  and  for  the  purpose  of  enabling  them  to 
resist  it,  they  ought  not  to  be  produced.    As  to  the  other  rule,  I 

agree  with  the  rest  of  the  Court 

Rules  accordingly. 

Attorney  for  plaintiff:  John  Webb, 
Attorneys  for  defendants :  Paine  &  Layion. 


JuriB  12.  TAYLOR  v.  CASS. 

County' Court — Poiuer  <f  Judge  to  certify  for  Costs  under  30  i;  31  Vict.  c.  142, «.  5, 
where  Cause  sent  to  him  for  Trial  under  19  &  20  Vict,  c,  108. 

The  30  &  31  Vict.  c.  142,  s.  5,  enables  the  judge,  ia  actions  oommenoed  in  a 
superior  Court,  where  the  plaintiff  recovers  not  more  than  20/.  in  contract,  or  10/. 
in  tort,  to  certify  on  the  record  that  there  was  sufficient  reason  for  bringing  the 
action  in  such  superior  Court,  so  as  to  entitle  the  plaintiff  to  costs :— 

MM,  that  a  county-court  judge,  to  whom  a  cause  is  sent  for  trial  under  19  &  20 
Vict.  c.  108,  s.  26,  has  power  to  certify,  and  that  the  '*  issue  "  sent  with  the  judge'< 
order  is  a  sufficient  "record"  for  that  purpose. 

Action  on  a  builder's  bill.  Plea^  payment  into  court  of  17/., 
akd  never  indebted.    Issue  thereon. 

On  the  15th  of  March,  1869,  issue  having  been  then  joined,  the 
cause  was  sent  down  for  trial  in  the  county-court  of  Hall,  by  a 
judge's  order  under  s.  26  of  the  County-Court  Act,  19  &  20  Vict, 
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c  108.  (1)  The  cause  was  tried  on  the  20th  of  May,  when  judgment 
was  given  for  the  plaintiff  for  32.  in  addition  to  the  money  paid  into 
coart;  and  the  judge  certified  that  in  his  opinion  there  was  sufficient 
reason  for  bringing  the  action  in  the  Court  of  Common  Pleas. 

The  master  refused  to  tax  the  plaintiff's  costs  upon  this  certifi-* 
cate.  The  plaintiff  obtained  an  order  from  Martin,  B.,  under  30 
&  31  Yict.  c.  142,  8.  5  (2),  for  the  payment  of  his  costs. 

C.  HuUon  moved  to  rescind  that  order.  Conceding  that  the 
undersheriff  has  power  to  certify  for  costs  upon  the  execution  of  a 
writ  of  inquiry, — Craven  v.  Smith  (3), — he  argued  that  there  was 
no  "record"  in  this  case  upon  which  a  certificate  could  be  given. 

BoviLL,  C.J.  I  am  of  opinion  that  the  order  of  my  Brother 
Martin  was  right.  Under  30  &  31  Vict.  c.  142,  s.  5,  the  judge 
may  certify  on  the  record  that  there  was  sufficient  reason  for 
bringing  such  action  in  the  superior  Court;  and  Mi*.  Hutton  admits 
that  "  the  judge  "  means  the  judge  who  tries  the  cause.  That  was 
in  this  case  the  judge  of  the  county-court.  By  19  &  20  Vict, 
c  108, 8. 26,  a  judge  of  a  superior  Court  is  authorized,  on  the  appli- 
cation of  either  party,  to  order  certain  causes  to  be  tried  in  a 


1869 

TATIiCfll 

Cas». 


(1)  19  &  20  Vict  c.  108,  s.  26, 
**  Where  in  any  action  of  contract 
brought  in  a  superior  court,  the  claim 
indorsed  on  the  writ  does  not  exceed 
5C^.,  or  where  such  claim,  though  it 
originally  exceeded  50?.,  is  reduced  by 
payment  into  court,  payment,  an  ad- 
mitted set-off,  or  otherwise,  to  a  sum 
not  exceeding  50/.,  a  judge  of  a  superior 
court, ....  after  issue  joined,  may  .... 
order  that  the  cause  be  tried  in  any 
oouDty-court  which  he  shall  name ;  and 
thereupon  the  plaintiff  shall  lodge  with 
the  registrar  of  such  court  such  order 
and  the  issue ;  and  the  judge  of  such 
oonrt  shall  appoint  a  day  for  the  hearing 
of  the  cause,  notice  of  which  shall  be 
sent  by  post  or  otherwise  by  the  regis- 
trar to  both  parties  or  their  attorneys ; 
and  after  such  hearing  the  registrar 
shall  certify  the  result  to  the  master's 


office  of  such  superior  court,  and  judg- 
ment in  accordance  with  such  certifi- 
cate may  be  signed  in  such  superior 
court." 

(2)  30  &  31  Vict  c.  142,  s.  5,  "  If  in 
any  action  commenced  after  the  passing 
of  this  act  in  any  of  her  Majesty's  su- 
perior courts  of  i-ecord,  the  plaintiff  shall 
recover  a  sum  not  exceeding  20/.  if  the 
action  is  founded  on  contract,  or  10/.  if 
founded  on  tort,  whether  by  verdict, 
judgment  by  default,  or  on  demurrer, 
or  otherwise,  he  shall  not  be  entitled  to 
any  costs  of  suit  unless  the  judge  cer- 
tify on  the  record  that  there  was  suffi- 
cient reason  for  bringing  such  action  in 
such  superior  court,  or  unless  the  court 
or  a  judge  at  chambers  shall  by  rule  or 
order  allow  such  costs." 

(3)  Law  Kep.  4  Ex.  146. 
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1869  countj-oonrt  None  bat  the  jadge  to  whom  the  cause  ia  so  sent 
Tatloe  for  trial  can  certify  under  30  &  31  Viet,  c,  142,  a.  5.  But  Mr. 
Q^  Hutton  contends  that  the  jadge  is  to  certify  on  the  record,  aad 
as  there  is  no  record  here  there  can  be  no  certificate.  Of  coarse 
there  is  uo  nisi  priiis  record.  There  is,  howerer,  some  record  pro- 
vided by  Id  &  20  Vict.  c.  108,  s.  26;  there  is  the  israe,  which 
is  to  be  lodged  with  the  registrar  togetiier  with  the  order;  and 
that  is  as  much  a  record  as  the  writ  of  inquiry,  or  even  more  so. 
And  the  Court  of  Exchequer,  in  Graven  v.  Smith  (1),  has  held  that 
the  undersheriff  has  power  to  certify  for  ct)sts  upon  the  writ  of 
inquiry.  The  county-court  judge  has  equal  power;  and  there  will 
therefore  be  no  rule. 

MoNTAOTJE  Smith,  J.  I  also  think  the  judge  who  tries  the 
cause  is  the  judge,  within  the  meaning  of  30  &  31  Vict.  c.  142,  s.  5, 
who  is  to  certify,  and  that  his  certificate  on  the  back  of  the  issue 
(which  in  substance  is  a  record)  is  sufficient  to  entitle  the  plaintiff 
to  his  costs,  and  operates  in  all  respects  as  a  certificate  of  a  judge  of 
a  superior  Court.  Mr.  Hutton  suggests' that  fterd  is  no  record  Here 
upon  which  the  judge  could  certify.  •  I  think  there  can  be  no 
doubt  that  the  issue  which  is  sent  down  with  the  judge's  otdear 
under  19  &  20  Vict,  a  108,  s.  26,  is  a  record.  By  the  rules  of 
Hilary  Term,  1853,  and  the  schedule  of  forms  thereto,  it  is  pro- 
vided that  the  nisi  prius  record  shall  consist  of  a  o^y  of  the  issue 
as  delivered  in  the  action,  (2)  That  is  precisely  what  is  sent  to 
the  county-court  judge  under  19  &  20  Vict,  c*  108>  s.  26.  It  seems 
to  me,  therefore,  that  we  do  no  violence  to  the  act  of  1867  in 
holding  that  the  county-court  judge  is  one  of  the  judges  referred 
to  in  s*  5,  and  that  the  issue  lodged  with  the  registrar  is  a  record, 
and  consequently  that  the  certificate  given  in  this  case  entitled  the 

plaintiff  to  his  costs. 

Bide  refused. 

Attorneys  for  defendant :  Hancock,  Sharp,  Sales,  dt  Morris. 
(1)  Law  Bep.  4  Ex.  146.  (2)  See  13  C.  B.  48. 
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[IN  THE  EXOHEQUEB  OHAMBEB.] 

THE  SOUTH  OF  IRELAND  COLUERY  COMPANY  v.  WADDLE. 

Companies  Act,  1862  (26  <fc  26  Vict.  c.  S9)^Trading  Corporation^  Contract  not 

under  Seal. 

A  company  incorporated  under  the  Companies  Act,  1862,  for  the  working  of 
•collieries,  contracted,  but  not  under  seal,  with  an  engineer  for  the  erection  of  a 
pomping-engine  and  machinery  for  use  in  the  colliery,  and  paid  him  part  of  the 
price.  In  an  action  by  the  company  against  the  engineer  for  a  breach  of  contract 
in  refusing  to  deliver  the  engine  and  machinery : — 

Jldd, — afBrming  the  judgment  of  the  Court  of  Common  Pleas, — that  the  action 
was  maintainable,  though  the  contract  was  not  under  seaL 

Appeal  from  the  decision  of  the  Court  of  Common  Pleas,  dis- 
charging a  rule  to  etiter  a  verdict  for  the  defendant  or  a  nonsuit, 
on  the  ground  that  the  contract  declared  on  did  not  require  a 

seal  (1) 

* 

Maurice  Powell  (JV.  H.  Clay  with  him),  for  the  defendant,  con- 
tended that  the  plaintiffs,  being  a  corporation,  could  only  contract 
under  their  common  seal,  unless  in  regard  to  matters  of  trivial 
amount  and  of  every  day  occurrence.  He  cited  East  London 
WatencorlcB  v.  Bailey  (2) ;  Copper  Miners  Company  v.  Fox  (3) ; 
LampreU  v.  BiUericay  Union  (4)  ;  Biggie  v.  London  and  BlackwaU 
Railway  Company  (5) ;  Homersham  v.  Wolverhampton  Watertcorks 
Company  (6) ;  London  BooJcs  Company  v.  Sinnott  (7) ;  Finlay  v. 
Bristol  and  Exeter  Railway  Company  (8);  Smart  v.  West  Ham 
Union.  (9)  And  he  sought  to  distinguish  the  following  cases,  on 
the  ground  that  they  fell  within  the  exception  as  to  matters  of 
daily  necessity :  Beverley  v.  Lincoln  Gas-Light  Company  (10) ; 
Clarke  v.  Cuckfidd  Union  (11);  Church  v.  Imperial  Gas-Light 
Company  (12) ;  Australian  Boyal  Mail  Steam  Navigation  Qympany 
V.  Marzetti  (13)  ;  Nicholson  v.  Bradfeld  Union.  (14) 


18C9 
June  17. 


(1)  Law  Rep.  3  C.  P.  463. 

(2)  4  Bing.  283. 

(3)  16  Q.  B.  229 ;  20  L.  J.  (Q.B.)  174. 

(4)  3  Ex.  283 ;  18  L.  J.  (Ex.)  282. 

(5)  5  Ex.  442 ;  19  L.  J.  (Ex.)  308. 

(6)  6  Ex.  137 ;  20  L.  J.  (Ex.)  193.        [ 

(7)  8  E.  &B.  347 ;  27 L  J.C  Q.B.)  129. 
Vol.  IV.  3  A 


(8)  7  Ex.  409 ;  21  L.  J.  (Ex.)  117. 

(9)  10  Ex.  867 ;  24  L.  J.  (Ex.)  201. 

(10)  6  Ad,  &  E.  829. 

(11)  lBailC.C.85;21L  J.(Q.B.)349. 

(12)  6  Ad.  &  E.  846. 

(13)  11  Ex.  228 ;  24  L.  J.  (Ex.)  273. 

(14)  Law  Rep.  1  Q.  B.  620. 
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1869  Huddleston,  Q.C.  (PhUhriek  with  him),  for  the  plaintiffs,  was  not 

South       Called  upon. 
OF  Ibilakd 

«.       '      CocKBTJRN,  C.J,    We  are  asked  to  overrule  a  long  series  of 

ADDLE.     jeQigiQng  in  all  the  Courts,  which,  in  accordance  with  sound  sense, 

have  held  that  the  old  rule  as  to  corporations  contracting  only 

under  seal  does  not  apply  to  corporations  or  companies  constituted 

for  the  purpose  of  trading,  and  we  are  invited  to  re-introdnoe 

a  relic  of  barbarous  antiquity.     We  are  all  of  opinion  that  the 

judgment  of  the  Court  of  Common  Pleas  ought  to  be  affirmed.    It 

is  unnecessary  to  say  more  than  that  we  entirely  concur  in  the 

reasoning  and  authority  of  the  cases  referred  to  in  the  judgment 

of  Bovill,  C.J.,  which  seems  to  us  to  exhaust  the  subject.    In 

early  times,  no  doubt,  corporations  could  only,  subject  to  the  well 

known  exceptions,  bind  themselves  by  contracts  under  seal.    And 

for  some  time  that  rule  was  applied  to  corporations  which  were 

formed  for  th©  purpose  of  carrying  on  trade.    But  the  contrary 

has  since  been  laid  down  by  a  long  series  of  cases,  and  may  now 

be  considered  settled  law.     The  machinery  contracted  for  in  this 

case  was  clearly  necessary  for  the  purpose  for  which  the  company 

was  formed,  viz.  the  working  of  coal-mines. 

Kelly,  C.B.,  Channbll,  B.,   Lush,   and  Hayes,  JJ.,  and 
Cleasby,  B.,  concurred* 

Judgment  affirmeoL  (1) 

Attorney  for  plaintiffs :  W.  B.  Jones. 
Attorneys  for  defendant :  Ttuiker  <&  New. 

(1)  See  The  Oompanies  Act^  1867  (30  h  81  Yict.  c.  131),  s.  87. 


YOI^IV.] 


TBINITY  TEBUi  XXXTT  VICT. 


619 


[m  THE  EXGHEQUEB  CHAMBEB.] 

FORDHAM  V.  THE  LONDON,  BBIGHTON,  AND  SOUTH  COAST 

BAILWAY  COMPANY. 

RaUvxLy  €cm;pan\f — Negligence  of  Servants — Injury  to  Passenger. 

The  plaintiff,  a  passenger  by  the  defendants'  railway,  in  getting  into  a  railway 
carriage  at  a  station,  placed  his  left  hand  on  the  back  of  the  open  door  to  aid  him 
in  monnting  the  step.  There  was  conflicting  evidence  as  to  whether  there  was  a 
proper  handle  affixed  to  the  carriage,  to  the  right  hand  of  the  door.  The  night 
was  dark,  and  the  plaintiff  did  not  see  any  handle.  He  had  a  parcel  in  his  right 
band.  Before  he  had  completely  entered  the  carriage,  the  guard,  without  any 
previous  warning,  closed  the  door,  and  crushed  his  hand  between  the  back  of  the 
door  and  the  door-post.    In  an  action  for  the  injury  thus  sustained : — 

iTe^^^affirming  the  judgment  of  the  majority  of  the  Court  of  Common  Fleas,-* 
that  there  was  evidence  of^  negligence  on  the  part  of  the  company's  servant,  and 
no  evidence  of  such  contributory  negligence  on  the  part  of  the  plaintiff  as  to  entitle 
the  defendants  to  a  nonsuit. 

Appeal  fix)m  the  decision  of  the  Court  of  Common  Fleas,  dis- 
charging a  rule  to  enter  a  nonsuit.  (1) 

The  plaintiff  was,  on  the  evening  of  the  Ist  of  September,  1867, 
a  third-class  passenger  on  the  defendants'  railway,  from  Sydenham 
to  Norwood  Jimction,  by  the  9,15  p.m.  train  from  London  to  West 
Croydon.  The  ttain  was  standing  at  the  station  when  the  plaintiff 
came  up,  with  the  doors  of  the  carriages  oj^en,  and  as  the  plaintiff 
entered  a  carriage  he  placed  his  left  hand  on  the  back  of  the  open 
door.  He  had  a  parcel  in  his  right  hand.  The  guard,  without  any 
warning,  and  before  the  plaintiff  had  got  completely  in,  shut  the 
door  upon  the  back  of  the  plaintiff,  and  in  shutting  the  door  pushed 
the  plaintiff  forward,  and  by  the  same  act  jammed  Hie  plaintiff's 
fingers  between  the  door  and  the  door-post  upon  which  his  left  hand 
was  placed.  The  door  opened  towards  the  engine.  The  night  was 
dark. 

There  was  conflicting  evidence  as  to  whether  there  was  a  handle 
at  the  side  of  the  door  to  enable  passengers  to  get  into  the  carriage. 
The  plaintiff  did  not  see  any  such  handle. 

At  the  close  of  the  plaintiff's  case  it  was  submitted  for  the  de- 
fendants that  there  was  no  case  to  go  the  jury, — ^first,  on  the  ground 

(1)  Law  Bep.  3  C.  P.  368. 
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1869       that  there  xras  no  sufficdent  evidence  of  negligence  on  the  pait  of 
FbBDHAM    ^3  defendants,*— and,  secondly^  that  the  plaintiff  himself  had  been 
BaiOTTON    8^^^  ^^  contribntory  negligence*    The  learned  judge  refiwed  to 
BAiLWAt  Cd.  stop  the  case,  but  gave  the  defendants  leave  to  move. 

The  following  questions  were  left  to  the  juiy,*— 1.  Was  there 
negligence  on  the  part  of  the  defendants  ? — 2.  Did  the  plaintiff 
contribute  to  the  accident  by  his  own  negligence  ? 
f  The  jury  found  that  there  was  negligence  on  the  part  of  the  de* 
fendants'  servants^  and  that  the  plaintiff  had  not  contributed  to  the 
accident  by  any  negligence  on  his  part;  and  they  gave  a  yerdiet 
for  the  plaintiff  damages  252. 

A  rule  was  afterwards  obtained  to  enter  a  nonsuit^  on  the  ground 
that  there  was  no  evidence  of  negligence  on  the  part  of  the  de- 
fendants, and  that  there  was  evidence  of  contributory  negligence 
on  the  part  of  the  plaintiff.  In  Easter  Term,  1868,  that  rule  was 
discharged.  (1)  Against  that  decision  the  defendants  appealed* 

Huddleston,  Q.C.  {S.  Laing  with  him),  for  the  defendants.  There 
was  no  evidence  to  warrant  the  jury  in  finding  negligence  on  the 
part  of  the  company's  servants.  The  guard,  the  train  being  about 
to  start,  shut  the  carriage  in  the  ordinary  manner,  not  knowing  that 
the  plaintiff's  hand  was  in  the  way.  The  true  guide  as  to  what 
should  be  left  to  the  jury  in  such  cases  is  that  laid  down  by  Wil- 
liams, J.,  in  Toomey  v.  London^  Brighton^  and  Sovih  Coast  BaUioay 
Company  (2),  and  by  Erie,  C.  J.,  in  Cotton  v.  Wood  (3),  via.  that, 
where  there  is  an  even  balance  of  evidence  as  to  negligence  or  the  ab- 
sence of  negligence,  the  case  ought  not  to  be  submitted  to  the  jury. 

[Blacebubn,  J.  The  jury  might  have  reasonably  thought  that 
the  carriage-door  was  closed  too  hastily,  and  without  due  care.] 

Assuming  there  was  evidence  of  negligence  on  the  part  of  the 
guard,  there  was  also  evidence  of  contributory  negligence  on  the 
part  of  the  plaintiff.  He  carelessly  placed  his  hand  between  the 
back  of  the  door  and  the  side  of  the  carriage.  K  the  hand  had 
not  been  so  improperly  placed,  it  would  have  sustained  no  injury. 
The  true  principle  is  that  laid  down  in  Thiff  v.  Warman  (4),  viz. 

(1)  Law  Kep.  3  C.  P.  368.  (O.P.)  atp.  334. 

(2)  3  0.  B.  (N.S.)  146;  27  L.  J.  (4)  5C.B.(N.S.)atp.586;  27L.J. 
(C.  P.)  39.  (aP.)  322, 

(3)  8  C.  B.  (N.  S.)  at  p.  571 ;  29  L.  J. 
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iiiat;  meire  he^i^enoe*  oahik  pali^  will  not  ^diseiititle  tiid^  plaintiff  to 

necov^t;  xuilesslt  be  sacbt^at,  btit  for  that  negligence^  ^e  mlsfor- 

ttme  cotild  tkot  Have  'hapipene4  or  if  tiie  defendant  migiht  l^  the 

exercise  of  care  ori  his  part  have  ^toided  the  conaeqnenoes  bf  .the  ^*^^^^  ^^ 

negledt  or  cardessness  6f  the  pliaintiff.    Here,  if  the  plaint^  had 

exerased  brdSneby  care,  the  i^ident  ooilQd  bot  have  happened ;  ^nd 

no  exercise  of  care  On  the  part  of  the  defendants!'  serviunit  o^iaJd 

have  avoided  it;    In  Btchards&n  v.  MeiropdUon  EUthijay  Cim 

pantf  (1),  the  Court  ot  <^mmOn  t^eas  upheld  a  verdict  for  i  tihiS 

defendants  in  ia  case  %hefe  ili^  citbilitistances  were  almost  identicAl 

with  the  present.  i     ij  f  T, 

Jbycfe,  for  the  plaintiff,  was  not  called  npon.        < 

££XiiiY^  O.B-    We,  think  the.  jijidgment  of  the  Coui^  c^  ComipoA 
Pleasi  in(  thiflj  caa^  ^hpuld  be  f^flEU-m^, 

The  first  question  is  whether  there  was  negligence  on  the  part 
of  the  defendants.  tThe  facts  are  short  ani  simple.*  The  ^lair^iff 
was  getting  into  a  railway  calrriage,  when  the  gliard  came  and  with- 
out any  warning  closed  the  door  so  as  to  throW  hiin  fotwurd,  Snd 
jammed  his  finger  between  the  back  ofvthe  door  and  the  frame  of 
the  carriage.  To  say  that  that  was  no  evidence  of  negligence  bri 
the  part  of  the  company's  servfint  would  be  to  exclude  evidence 
which  would  In  many  cases  be  conclusive.  Suppose  thb  tiine  had 
arrived  for  closing  the  door,  the  guard  shduld  hate  dond  as  wa«( 
done  in  JRicJiardson  v.  Metropolitan  Hailwdy  Company  (1),  vtz.  gtve 
warning  before  closing  it.  Here,  no  warniug  wa&  given,  but  the 
door  was  slammed  to  without  looking  to  see  if  there  was  anything 
in  the  way.  tTpon  this  point  the  Cotirt  belov^  \^ere  unaiiiihoitt ; 
and  we  think  they  weriB  right.  '  ' 

Upon  the  second  ^oint,  whether  the  plaintiff  contributed  to  the 
accident  by  his  own  negligence,  we  do  not  say  that  there  was  bot 
a  strong  case  of  contributory  negligence.  The  plaintiff,  Hodollbti 
was  guilty  of  much  want  of  caution.  Having  a  parcel  in  his  ri^ht 
Hand,  he  attempts  to  get  into  the  carriage  by  placing  his  left  hand 
on  the  back  part  of  the  door.  But  we  must  look  at  the  whole  of 
the  evidence  together.  It  was  proved  to  be  dark^  so  that  the  plain- 
(1)  Law  Rep.  3  C.  P.  374,  n.  (2)  10  M.  &  W.  646. 
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1869       tiff  could  not  see  well  about  him.    Whether  there  was  a  handle  or 
FoBDHAM    Dot,  was  left  in  doubt.     The  plaintiff  could  not  be  expected  to  feel 

Brighton  *^  ^®  ^S^*  ^^^  ^^  *^®  ^^^  ^^^  *^  handle.  He  placed  his  hand 
Railway  Co.  where  he  best  could  to  assist  himself  in.  We  we  far  from  saying 
there  was  not  a  case  for  the  jury ;  but  we  are  called  upon  to  say, 
not  whether  there  was  eyidence  for  the  jury  of  contributory  negli- 
gence on  the  part  of  the  plaintiff,  but  whether  there  was  sack 
evidence  as  to  call  upon  the  learned  judge  to  stop  the  case.  We 
think  there  was  not  My  Brother  Byles,  when  he  left  the  case  to 
the  jury  upon  the  facts,  eyidently  thought  there  was  eyidence  for 
them.  Under  all  the  circumstances,  we  see  no  reason  for  dis- 
turbing the  Yerdict.  The  judgment  of  the  Court  bdow  will  there- 
fore be  affirmed. 

Channell,  B.,  Blacebubk,  Ltjsh  and  Hayes,  JJ.,  and  Cleasbt, 
B.,  concurred. 

Jvdgment  affirmed. 

Attorney  for  plaintiff:  H.  Parry. 

Attorneys  for  defendants :  Baxter,  Rose,  &  Norton. 


Jvme  19.  LAURIE,  P.  0.,  v.  SCHOLEFIELD. 

Guarantee^  Construction  0/-— Surrounding  Circumstances — Practice — Payment 
after  Action  brought  not  pleaded — RuU  14  qf  H,  T.  1853 — Amendtneni^ 

R.  &  Co.  being  about  to  open  an  acoonnt  with  the  Union  Bank,  the  defendant 
and  one  Black  signed  the  following  guarantee : — 

**  In  consideration  of  the  Union  Bank  agreeing  to  advance  and  advancing  to 
R.  A;  Go.-any  sum  or  sums  of  money  they  may  require  dunng  the  next  eighteeQ 
months,  not  exceeding  in  the  whole  10002.,  we  herel^  jointly  and  severally 
guarantee  the  payment  of  any  such  sum  as  may  be  owing  to  the  bank  at  the 
expiration  of  the  said  period  of  eighteen  months." 

lOOOZ.  was  placed  by  the  bank  to  the  credit  of  R.  &  Ga's  drawing  aoooont,  and 
R.  &  Go.  were  debited  with  10002.  in  a  loan  aoooont. 

R.  &  Go.  from  time  to  time  drew  cheques  against,  and  paid  money  to  the  credit 

of,  their  drawing  account.    Over  10002.  was  thus  paid  in  by  R.  &  Oa,  and  they 

were  not  debtors  on  the  drawing  account  when  it  was  finally  closed.    The  loon 

account  remained  unaltered. 

*  The  bank  sued  the  defendant  for  10002.  on  the  guarantee,  and  after  the  com- 
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menoement  of  tlie  action  Black  pcud  the  bank  500Z,  in  discbarge  of  bis  liability. 
The  defendant  did  not  plead  this  payment : — 

Held,  tbat  the  gnarantee  was  a  continning  one,  and  that  tbe  defendant's  liability 
was  not  discharged  by  the  payments  made  by  B.  <b  Co. 

Uddy  also,  that  by  r.  14  of  Hilary  Term,  1853,  the  defendant  could  not,  in  the 
absence  of  a  proper  plea  of  payment,  give  the  payment  by  Black  in  evidence  in 
mitigation  of  damages ;  and  that  the  bank  was  therefore  entitled  to  recover  the 
full  amount  claimed ;  bat  that  the  Court  having  power  to  amend  the  pleadings 
would  reduce  the  verdict  by  5002.  on  payment  by  the  defendant  of  the  costs  of 
the  rule. 

Declaeation  in  the  usual  form  on  the  guarantee  hereinafter 
set   out.      Breach:    Non-payment    by    the   defendant  of   the 

looa. 

Pleas :  1.  Non  assumpsit.  2.  That  no  money  was  owing  from 
Bussell  &  Co.  to  the  bank.  3.  Payment  before  action  by  one 
Black.  4.  Payment  before  action  by  Russell  &  Co.  5.  That  the 
gnarantee  was  made  and  accepted  solely  as  a  surety  for  Bussell  & 
Co.,  and  that,  in  violation  of  the  condition  in  the  guarantee,  and 
without  the  defendant's  consent,  the  bank  made  advances  to  Eussell 
&  Co.  during  the  said  period  of  eighteen  months  greatly  exceeding 
in  the  whole  lOOOZ.,  and  thereby  the  defendant  was  discharged  and 
released  from  liability  on  the  guarantee. 

Issues  thereon,  and  demurrer  to  the  fifth  plea.     Joinder. 

The  cause  was  tried  before  MeUor,  J.,  at  the  Kingston  spring 
assizes,  1869.  It  appeared  that  on  the  8th  of  February,  1867,  the 
Union  Bank  of  London  advanced  to  Eussell  &  Co.,  who  banked 
with  them,  1000?.  upon  the  faith  of  the  following  guarantee,  which 
was  dated  the  4th  of  February,  and  signed  by  CoL  Black  and  the 
defendant : — 

"In  consideration  of  the  Union  Bank  of  London  agreeing  to 
advance  and  advancing  to  the  firm  of  Bussell  &  Co.  any  sum  or 
sums  of  money  they  may  require  during  the  next  eighteen  months, 
not  exceeding  in  the  whole  the  sum  of  lOOOZ.,  we  hereby  jointly 
and  severally  guarantee  the  payment  of  any  such  sum  as  may  be 
owing  to  the  said  bank  at  the  expiration  of  the  said  period  of 
eighteen  months,  and  undertake  to  pay  the  same  on  demand,  in 
the  event  of  Eussell  &  Co.  making  defeult  in  the  payment  of  the 
same." 

Bussell  &  Co.  were  credited  in  their  drawing  account  with  1000?., 
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1869  and  debited  10002.  in  a  loan  accoont^  in  acooidance  vltb  tiie  usual 
jj^jjoM  course  of  business  in  the  bank  in  such  cacies. 
ur^JL^y.  On  the  8th  of  February,  1867,  when  the  lOOW.  was  placed  to 
the  credit  of  Bussell  &  Co.'s  drawing  account,  their  account  i^as 
already  overdrawn  to  the  extent  of  217?.  15*.  3d.  From  this  time 
until  the  account  was  practically  closed,  on  the  31st  of  December, 
1867,  various  payments  were  made  by  BusseU  &  Co.  to  the  bank, 
and  cheques  drawn  by  them  against  their  account  were  duly  paid. 
Up  to  the  Slst  of  December,  1867,  the  aggregate  amount  drawn 
by  Russell  &  Co.  was  2633Z.  6«.,  whilst  the  aggregate  of  the  sums  ap- 
pearing to  their  credit  (including  the  100021  loan)  was  260821 168.  lld,^ 
leaving  (with  interest)  a  balance  against  them  of  24?.  98.  Id. .  The 
balance  and  the  interest  down  to  the  30th  of  June,  1868,  were 
covered  by  a  payment  made  by  Eussell  &  Co.  on  the  2l6t  of 
August,  1868. 

The  loan  account  debiting  Bussell  &  Co.  with  1000?.  remained 
imaltered. 

On  the  4th  of  August,  1868,  Black  and  the  defendant,  in  igno- 
rance of  the  state  of  accounts  between  Bussell  &  Co.  and  the  bank, 
signed  the  following  further  guarantee : — 

^In  consideration  of  the  Union  Bank  of  London  allowing  an 
extension  of  three  months  from  the  4th  of  August,  1868,  for  the 
payment  by  Eussell  &  Co.  of  the  advance  of  1000?.  made  to  them 
under  our  guarantee  dated  the  4th  of  February,  1867,  we  hereby 
confirm  our  said  guarantee,  and  hold  ourselves  liable  to  pay  tlie 
said  sum  of  1000?.  and  interest,  in  the  event  of  the  said  Bussell 
&  Co.  not  paying  the  same  on  or  before  the  4th  of  Kovember 
next" 

After  the  commencement  of  this  action,  and  before  the  trial. 
Black  paid  500?.  in  discharge  of  the  claim  of  the  bank  on  him. 

On  the  part  of  the  defendant  it  was  argued  that  the  guarantee 
was  not  a  continuing  guarantee,  and  that,  therefore,  the  defendant's 
liability  had  already  been  discharged  by  the  payments  made  by 
Bussell  &  Co. ;  and  also  that  he  was  entitled  to  rely,  in  mitigation 
of  damages,  upon  the  payment^  of  500?.  made  by  Black  after  the 
commencement  of  the  action. 

A  verdict  was  taken  for  the  plaintiff  for  1037?.  14«.,  with  leave 
for  the  defendant  to  mofb  for  a  nonsuit  or  a  verdict,  or  to  reduce 
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tlie  dammgeB  By  5002^ ;  the  Court  to  make  any  amendment  in  the 
pleadings,  and  the  defendant  not  ta  app^  frota  the  decision  of  the 
Ooort^  withofut  leave. 

Sir  G.  Eonyman^  Q.C,  in  Easter  Term  last^  obtained  a  rule  nisi 
accordingly. 

Garthy  Q.G,  and  B.  Clark,  shewed  c^use.  The  circumstances 
ander  \i:hich  the  guarantee  was  given  shew  that  the  parties  intended 
that  this  guarantee  should  be  a  continuing  security  for  any  sums 
of  money  which  the  bank  might  advance  to  Russell  &  Co.  during 
the  period  specified,  and  the  defendant's  liability  therefore  was  not 
discharged  by  the  payments  made  by  Russell  &  Co.  during  that 
time :  WiUiams  v.  Rawlinson  (1) ;  Eenniker  v.  Wigff.  (2)  If  there 
were  any  doubt  about  this,  it  would  be  removed  by  the  memo- 
randum of  the  4th  of  August,  1868.  As  to  the  allegations  in  the 
fifth  plea,  the  rule  is  thus  laid  down  in  Addison  on  Contracts, 
Gth  ed.  563 : — "  If  a  bond  or  guarantee  is  given  by  a  sutety  to 
secure  the  re-payment  of  advances  of  money  to  the  principal,  pro- 
vided such  sums  do  not  exceed  in  the  whole  at  any  one  time  a 
certain  limited  amount,  the  proviso  protects  the  surety  from  being 
answerable  beyond  the  amount  named,  but  does  not  render  the 
obligation  void  if  the  advances  go  beyond  it," — Seller  v.  Jones  (3) ; 
Gee  V.  Paek  (4) ;  Backhouse  v.  Hall  (5) ; — "  unless  that  clearly 
appears  to  be  the  intention  of  the  parties :"  Parker  v.  Wise  (6)  ; 
Gordon  v.  Bae.  (7)  The  North  British  Insurance  Company  v. 
Uoyd  (8)  shews  that  it  is  not  necessary  in  banking  transactions  to 
make  any  disclosure  to  the  surety  of  the  state  of  the  principal's 
account.  As  to  the  amount  of  the  damages,  the  plaintiff  is  en- 
titled to  retain  his  verdict  for  the  full  amount,  there  being  no  plea 
of  payment  after  action  brought.  Rule  14  of  Hilary  Term,  1853  (9^ 
expressly  provides  that  "  payment  shall  not  in  any  case  be  allowed 
to  be  given  in  evidence  in  reduction  of  damages  or  debt,  but  shall 
be  pleaded  in  bar."    Beaumont  v.  Greathead  (10)  is  an  authority 
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(1)  3Bing..71. 
(2)4Q.B.  792. 

(3)  16  M,  &  W.  112. 

(4)  33  L.  J.  (Q.B.)  49. 
(5)6B.&  S.  507;  34  L.  J. 

141. 


(Q.B.) 


(6)  6  M.  &  S.  239,  246. 

(7)  8  E.  &  B.  1065, 1087. 

(8)  10  Ex.  628. 

(9)  13C.B.(N.S.)91. 
(10)  2  C.  B.  494. 
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18G9  that  that  applies  to  payment  by  a  co-oontractor.  The  jdefendaDt 
l^uBiB  ought  to  have  pleaded  the  payment  by  Black  after  action  brought 
^cBga^jroLD.  ^***  ^'  ^<^yw*^^>  Q'(^'9  aiid  Philbricky  in  support  of  the  rule. 
The  bank  has  lost  the  benefit  of  the  guarantee  by  adTancing  more 
than  the  sum  stipulated.  The  consideration  for  the  defendant'8 
promise  was  that  they  should  advance  any  sum  or  sums  of  money 
Bussell  &  Co.  might  require  during  the  next  eighteen  months, 
"  not  exceeding  in  the  whole  lOOOZ. ;"  and  they  have  advanced  them 
sums  far  exceeding  that  amount  Unless  those  restrictive  words 
had  been  intended  as  a  limitation  of  what  the  bank  were  to  do, 
they  would  have  been  found  in  that  part  of  the  document  which 
contains  the  defendant's  promise.  The  guarantee  was  exhausted 
when  once  the  principal  debtors  had  paid  in  enough  to  cover  the 
advance  made.  It  may  be  that  they  would  have  declined  to  enter 
into  the  obligation  if  they  had  understood  that  the  advances  were 
to  be  unlimited.  And,  when  they  signed  the  further  guarantee  of 
the  4th  of  August,  1868,  they  had  no  notice  that  the  limit  had 
then  been  exceeded. 

Then,  as  to  the  rule  of  Hilary  Term,  1853,  it  was  not  intended 
to  alter  the  old  rule  of  pleading  in  this  respect,  but  merely  to 
prevent  a  plaintiff  being  surprised  by  evidence  of  payment  at 
the  trial  of  an  action  of  indebitatus  assumpsit.  The  action  being 
brought  in  respect  of  a  collateral  liability,  a  plea  of  payment  would 
in  effect  have  been  a  plea  to  damages  only.  Payment  had  al- 
ready been  provided  for  by  rule  8.  And,  although  rule  14  speaks 
of  damages,  it  means  damages  resulting  from  detention  of  a  dM, 
not  damages  generally.  The  damages  which  the  plaintiff  has  sub- 
tained  by  the  defendant's  breach  of  contract  is  500Z.  only,  the 
remainder  having  been  paid  by  the  co-surety.  .  Adams  v.  Folk  (1) 
was  also  referred  to. 

BvLES,  J.  We  are  asked  to  construe  a  guarantee  in  these 
terms : — ^[The  learned  Judge  here  read  the  guarantee.]  In  con- 
struing the  guarantee,  we  cannot  look  to  what  was  said  at  the  time 
of  giving  it;  such  evidence  is  not  admissible ;  but  we  may  look  at 
the  position  of  the  parties.  Bussell  &  Co.  were  about  to  open  a 
banking-account  which  was  to  last  at  least  eighteen  months.    The 

(1)  3  Q.  B.  2. 
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bank  would,  therefore,  require  security  for  the  varymg  balance       1869 
during  that  period.    There  is  undoubtedly  this  diflSculty  in  coming      laueie 
to  that  construction.    The  words  are  "  not  exceeding  in  the  whole  scat^j^-jgLD, 
the  sum  of  lOOOi"    The  more  natural  construction  is  to  read  "  not 
exceeding  &c"  with  the  former  part  of  the  document.    But^  so 
reading  it,  it  nullifies  the  latter  part,  and  leaves  the  defendant 
liable  to  an  indefinite  amount.    Beading  it  with  the  latter  part,  it 
carries  into  effect  the  obvious  purpose  and  intention  of  the  parties : 
and  I  entertain  no  doubt  that  that  is  the  true  construction  of  the 
guarantee. 

Then,  as  to  the  5001.  paid  by  Colonel  Black.  I  think  under 
the  14th  rule  of  Hilary  Term,  1853,  that  payment  should  have 
been  pleaded.  The  rule  is  express, — "  Payment  shall  not  in  any 
case  be  allowed  to  be  given  in  evidence  in  reduction  of  damages  or 
debt,  but  shall  be  pleaded  in  bar."  It  is  unnecessary  to  define  the 
precise  limitation  of  that  rule.  It  is  enough  to  say  that  all  the 
roles  which  precede  it  relate  to  actions  ex  contracts,  and  all  those 
subsequent  to  it  to  actions  ex  delicto,  or  actions  in  the  nature  of 
actions  ex  delicto.  If  so,  the  payment  ought  to  have  been  pleaded ; 
and,  as  it  was  not  pleaded,  the  plaintiff  is  in  strict  form  entitled  to 
retain  his  verdict  for  the  whole  amount.  That,  however,  would  be 
contrary  to  justice :  and  as  we  have  power  to  make  amendments, 
we  can  set  this  right  on  payment  of  costs  by  the  defendtmt.  Jus- 
tice will  be  done  by  reducing  the  verdict  by  500Z. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  The  guaran- 
tee was  manifestly  intended  to  secure  advances  to  be  made  from 
time  to  time  during  a  period  of  eighteen  months ;  and  the  sureties 
intended  to  make  themselves  liable  for  those  advances  to  the  ex- 
tent of  lOOOt  The  words  "  not  exceeding  in  the  whole  lOOOZ."  do 
not  amount  to  a  condition.  They  were  intended  to  express  the 
limit  of  the  defendant's  liability,  and  not  to  prohibit  the  bank 
from  making  any  farther  advances  to  Bussell  &  Co.  If  it  had 
been  intended  that  no  advances  beyond  the  lOOOZ.  should  be  made 
during  the  currency  of  the  suretyship,  I  should  have  expected 
more  precise  words.  That  is  the  view  which  the  Court  took  of  a 
similar  document  in  Parker  v.  Wise.  (1) 
(l)aM.&S.239. 
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1869  The  other  point  resolves  itself  into  a  mere  question  of  costs.   It 

Latoib  seems  that  a  sum  of  5001.  was  paid  by  the  other  surety  after  the 
ScHOLMLD  <^oiimieBC0meirt  of  the  action  and  before  trial :  and  the  qnestioa  is 
whether  evidence  of  that  payment  was  admissible  to  reduce  iba 
damages,  or  whether  it  should  have  been  pleaded  under  rule  14  of 
Hilary  Term»  18S3.  The  rale  is  express,  that  payment  shall  not 
be  allowed  unless  pieaded«  I  think  that  aj^lies  to  all  cases  wh^ 
something  paid  is  paid  in  discharge  of  part  of  the  claim.  Hie 
declaration  alleges  in  the  usual  form  that  Bussell  &  Ca  were 
indebted  to  the  bank  to  the  extent  of  10002.  for  advances  joade  to 
them  during  the  eighteen  months,  and  did  not  pay  the  Same.  I 
think  the  payment  made  by  Colonel  Black  was  properly  a  pay- 
ment in  part  discharge  of  that  debt  within  the  meaning  of  payment 
in  the  rule.  The  defendant's  liability  having  been  reduced  by  a 
payment,  it  ought  to  have  been  pleaded.  I  agree  t£at  tfi^  damages 
ought  to  be  reduced  by  the  amount  of  that  payment  StSU,  the 
plaintiff  had  a  right  to  insist  upon  a  verdidt  for  1000?.  at  the  trial 
The  rule  will  therefore  be  discharged,  the  plaintiff  consentbg  to 
reduce  the  verdict  by  600?.,  and  the  defendant  paying  the  costs  of 
the  rule, 

Bbstt^  J.    iPurk&r  v.  Wise  (1)  and  the  other  oas^  cited  folly 

support  the  rolo'  of  oonstruotion  laid  down  in  Addison  on  Oootracts^ 

6th  ed«  5S3.    Applying  that  rule  hei^  the  plaintiff  is  entitled  to 

9cicoeed.    I  eintisrely  agree  with^  the  rest  of  the  Court  on  both 

pointsw     • 

Bule  disoharged  accardingl]/- 

Attorneys  for  plaintiff:  Davies,  Son,  &  Campbell 
Attorney  for  defendant :  Wortkinffton  Evans,  for  J.  J,  Bihon, 
Liverpool. 

(1)  6M.&S.239. 
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CRACKNELL  ir.  THE  MAYOR  AND  CORPORATION  OP  THETFORD. 

Kavigdble  Biver—Lidbxlity  fcr  Injury  to  Riparian  Oumer^—AcU  of  Omisaum-^ 

50  Oeo,  3»  c  dxvi. 

The  defendants  were  empowered  by  a  private  Act  of  Parliament  to  vender 
nivig;able  the  riter  B.,  and  to  take  tolls  for  the  purpose  of  repaying  the  necessary 
expense.  In  the  eo^evcise  of  their  power  under  the  Act  they  erected  staunches  in 
the  river,  and  the  result  of  these,  combined  with  the  natural  growth  of  the  weeds 
in  the  river  and  the  accumulation  of  silt  against  the  staunches,  was  that  the  river 
oretfiowed  its  banks,  and  damaged  the  plaintifiTs  land  ^— 

Eddf  that  there  was  no  obligation  on  ^e  defendants  to  cut  the  weeds  or  dredge 
the  silt  unless  it  was  necessary  to  do  so  for  the  benefit  of  the  navigation,  and  that 
the  plaintiffs  remedy,  if  any,  was  not  by  action  against  them  for  not  doing  so, 
bat  by  applying  for  compensation  under  the  Act. 

Declaratiok.  That  before  and  at  the  time  of  committing  the 
grievance  thereinafter  mentioned,  the  plaintiff  was  lawfully  poe* 
sessed  of  certain  land  in  the  county  of  Norfolk,  adjoining  a  river 
called  the  river  Brandon,  otherwise  the  Lesser  Ouse,  and  the  de- 
fendants were  the  undertakers  for  making,  improving,  and  com- 
pleting the  navigation  of  the  river  between  the  place  called 
Whitehouse  and  Thetford,  under  and  according  to  the  statutes  in 
such  case  made,  and  had  accepted  the  rights  and  privileges  conferred, 
and  had  taken  upon  themselves  the  duties  imposed,  by  the  statutes, 
and  were  in  the  receipt,  possession,  and  enjoyment  of  the  toll 
granted  by  the  statutes,  imd  used  the  river,  and  permitted  the  s^une 
to  be  used  as  authorized  by  the  statutes,  and  all  conditions  were 
fulfilled,  &c,  necessary  to  entitle  the  plaintiff  to  sue  the  defendants 
for  the  breaches  of  duty  thereinafter  mentioned,  yet  the  defendants 
neglected  to  cleanse  and  scour  the  bed  of  the  said  part  of  the  river 
80  under  their  management  or  control,  and  which,  by  reason  of  their 
alterations  of  the  river,  it  became  necessary  for  them  to  cleanse 
and  scour,  and  wrongfully,  carelessly,  negligently,  and  improperly 
suffered  and  permitted  weeds  to  grow  and  soil  to  accumulate  in  the 
bed  of  the  said  part  of  the  river,  and  which,  by  reason  of  their 
alterations,  became  injurious  to  the  plainti£^  and  wrongfully,  care- 
lessly, n^ligently,  and  improperly  dredged  parts  of  the  river,  and 
removed  excessive  and  improper  quantities  of  earth  uid  soil  there- 
from, and  placed  and  permitted  to  be  placed,  divers  obstructions 
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igeo       therein,  aad  wrongfally  and  carelessly  altered  and  increased  liie 

CaAOKiraLL   flo^  ^f  water  in  the  river  by  means  of  which  several  premises,  and 

Matob  &c    ^  ^^^  ^^^  carelessness,  negUgence,  and  wrongful  and  improper 

OP  Thbtfobd.  conduct  of  the  defendants  in  that  behalf,  the  river  overflowed  its 

banks  and  inundated  the  land  of  the  plaintiff,  and  the  land  of  ih» 

plaintiff  was  for  a  long  time  useless  and  unproductive  to  him, 

and  became  less  fertile,  and  the  plaintiff  was  put  to  expense  in 

draining  the  water  from  the  land,  and  in  cultivating  the  same  and 

remedying  the  damage  caused  by  the  flood,  and  was  otiierwise 

injured. 

Pleas :  1.  Not  guilty  by  statute  50  Geo.  8,  c.  obLvi. 

2.  As  to  so  much  of  the  declaration  as  related  to  the  alteration 
of  the  river,  a  denial  of  the  alteration. 

3.  Not  possessed. 

4.  That  the  supposed  grievances  were  committed  after  the  passing 
of  50  Geo.  3,  c.  clxvL,  and  that  the  matters  complained  of  weie  d<kne 
by  the  defendants  as  the  corporation  in  the  Act  mentioned,  and  the 
plaintiff's  claim  was  for  damage  sustained  by  the  plaintiff  by  the 
making  and  completing  by  the  defendants  of  the  works  directed 
by  the  Act,  and  by  making  and  maintaining  the  navigation  in  the 
Act  mentioned,  and  the  works  belonging  thereto  and  not  oAer* 
wise,  and  that  the  defendants  and  the  plaintiff  could  not^  nor  could 
the  commissioners  in  the  Act  mentioned,  or  any  five  of  them  aad 
the  plaintiff,  agree  as  to  the  amount  of  the  value  or  aatifi£EUStioQ  to 
be  made  for  such  damage. 

5.  A  similar  plea,  alleging  in  addition  that  no  comjdaint  was 
made  by  the  plaintiff  of  the  injury,  or  any  application  in  relation 
to  it  made  by  the  plaintiff  to  the  defendants  or  their  clerk  within 
the  space  of  six  calendar  months  after  the  injury  had  been  sus- 
tained. 

&  As  to  so  much  of  the  declaration  as  alleged  tliat  the  de- 
fendants dredged  parts  of  the  said  river,  and  removed  a  quantity 
of  earth  therefrom,  and  placed  obstructions  thereon,  and  altered 
and  increased  the  flow  of  water  in  the  river,  that  the  matter  com* 
plained  of  took  place  after  the  passing  of  50  Geo.  3^  &  dxvi,  and  tiiat 
the  defendants  were  the  corporation  in  the  Act  mentioned,  and  did 
the  acts  complained  of  as  undertakers  for  making,  improving,  and 
completing  the  navigation  of  the  river  called  the  Lesser  Ouse  from 
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the  Wliitehoiise  and  Brandon  Ferry  to  Brandon,  and  iiom  then<^       jsm 
to  Thetford,  in  the  counties  of  Norfolk  and  Suffolk,  in  order  to   CBACKNBtr 
improye,  si^pport,  and  maintain  the  navigation  of  the  river>  the  acts   ..^^^^ 
being  acts  of  cleansing,  scouring,  cutting,  digging,  and  deepening,  of  TuEiVonD. 
enlarging;  and  straightening  those  parts  of  the  rirer,  and  not  others 
wise. 

7.  To  so  much  of  the  declaration  as  alleged  that  the  defendants 
neglected  to  cleanse  and  scour  the  bed  of  the  part  of  the  river 
under  their  management  or  control,  and  suffered  and  permitted 
weeds  to  grow  and  soil  to  accumulate  in  the  bed  of  that  part  of  the 
river,  that  it  was  not  necessary  for  the  improvement  and  main- 
tenance of  the  navigation  of  the  river,  or  for  the  purposes  of  the 
statutes  in  that  behalf  for  the  defendants  to  do  the  acts,  the  omis^ 
don  to  do  which  was  complained  of. 

8.  To  the  same  part  of  the  deolaration  a  demurrer. 
Issue  on  the  pleas,  and  a  joinder  in  demurrer. 

The  cause  came  on  to  be  tried  before  Gockbum,  C.J.,  at  the 
Norfolk  summer  assizes,  1867,  and  a  verdict  was  found  for  the 
plaintiff,  subject  to  the  opinion  of  the  Court  on  the  following  case. 

The  i^aintiff  was  possessed  as  tenant  of  certain  lands  in  the 
parish  of  Broomhill,  adjoining  a  river  called  Brandon,  or  Lesser 
Ouse,  and  the  defendants  were  by  the  Acts  of  Parliament  herein- 
after referred  to,  made  the  undertakers  for  making,  improving,  and 
completing  the  navigation  of  such  river,  and  the  receivers  of  the 
tolls  thereon  levied  for  conveying  merchandize. 

It  was  agreed  between  the  parties  that  the  following  statement, 
drawn  out  by  the  Lord  Chief  Justice,  should  be  taken  as  the  facts 
proved  by  the  plaintiff: — 

*  That  owing  to  the  weeds  not  having  been  effectually  cut,  and 
owing  to  the  staunches  erected  for  the  purpose  of  the  navigation, 
acoamulations  of  silt  have  taken  place  in  the  bed  of  the  river,  that 
the  weeds  might  have  been  cut  so  as  to  prevent  this  effect,  that  the 
accmnulations  might  have  been  removed  by  dredging,  that  owing 
to  the  state  of  the  weeds  and  the  accumulations  in  the  bed  of  the 
rhrer,  the  bed  does  not  carry  off  the  water  flowing  down  it  in  tim6 
of  flood  as  it  otherwise  would  do.  That,  in  consequence,  the  adja- 
cent land  is  overflowed  at  times,  and  to  a  greater  extent  than  it 
otherwise  would  be." 
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1869  A  copy  of  the  statate  50  Greo*  8,  c  dxvi,  referring  to  the  eailier 


ORkCKSMLL  statute  22  Car.  2,  c.  xrl,  was  annexed  to  the  case.  (I) 
Matob,&o.      ^^  ^^  agreed  between  the  parties  thai  the  pleadings  in  the 
OF  Thzttobd.  action  on  bothaides  should  ibrm,  part  of  the  .case. 

The  question  for  the. opinion  of  the  Court  was,  how  the  ▼eidict 
ongbt  to  be  enteied  with  le&renoe  to  tfa^  aey^ral  iasnea  raised  in 
tbecasa 


Kecme,  Q.C.  {Bvlw^,  Q,C7t,  and  M^eu>e(h$ry  wi^  hiia)^  fei*  the 
plaintiff.  The  result,  of  the  defendants'  acts  has  been  that  the 
riy^  does  not  carry  o^  the  water  as  it  did  before :  tbia  is  the  resalt 
of  the  joint  eflTect  of  the  weeds,  whi^h  natomlly  grow  in  the  river, 
and  the  silt  which  has  accumulated  through  the  defendants'  wodss. 
The  defendants  were^  no  doubts  justified  under  the  Acts  in  patting 
down  the  staunches,  but  they  were  bound  to  see  that  no  injun^ 
resulted  therefrom  which  was  preveutibl^  and  they  oughts  theie- 
fore,  to  have  cut  the  weeds  or  renotoved  the  sil,t.    It  is  true  that 


(1)  60  Geo.  8,  c.  clxvi.  8.  6,  ftntho- 
rized  the  defendants  to  tmprotie,  snp- 
port,  and  mavitaui  the  navigation  pf 
the  river  in  question,  and  for  that  pur- 
pose to  cleanse,  scour,  cut,  dig,  open, 
deepen,  enlarge,  and  straighten  tiie  bed 
of  the  river,  and  from  time  to  time  to 
alter  and  repair  the  same ;  and  to  con- 
struct, make,  and  do  all  other  matters 
and  things  which  they  should  think 
convenient  and  necessary  ibr  the 
making,  preserving,  improving,  and 
using  the  navigation  and  works,  doing 
as  little  damage  as  might  be  in  the 
execution  of  their  powers,  and  making 
satisfaction  in  manner  thereinafter 
mentioned  to  the  owners  and  proprietors 
of,  and  other  persons  interested  in,  any 
lands,  &c,  which  should  be  taken,  used, 
or  prejudiced,  for  all  damages  to  be  by 
them  sustained  in  or  by  the  execution 
of  all  or  any  of  the  powers  of  the  Act. 

Sect.  7  provided  that  all  persons 
interested  in  any  lands  through,  in,  or 
upon  which  the  navigation  or  other 
works  were  made  might  receive  satis- 


faction for  the  value  of  the  lands  and 
for  the  damageff  ta  be  mMtaSsed  by  the 
making  end  compLstiiig  of  the  works  as 
should  be  agreed  upon  by  the  partiei, 
and-  in  case  of  disagreement  the  amount 
should  be  asoertained  by  n  jnry. 

Sect;  8  poovided  tibat  if  any  per- 
son so  interested  as  aforesaid  could  not 
agree  with  the  defendants  respecting 
the  satisfaction  to  be  made  for  any 
damages  that  might  from  time  to  time 
be  sustained  by  him  '*  by  the  making 
and  maintaining  of  the  navigation  or 
any  part  or  parts  thereof,  or  of  any  of 
the  works  thereunto  belonging;**  and 
should  give  the  requisite  notioe  in 
writing  to  the  defendants,  a  jaiy  was 
to  be  summoned,  and  to  ascertain  the 
value. 

Sect.  12  required  notice  of  injuTy 
to  be  given  to  the  defendants  wf thin 
six  calendar  months  next  after  the  time 
that  such  supposed  injury  or  damage 
should  have  been  sustained,  or  the 
doing  and  committing  thereof  shonld 
have  ceased. 
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theze  wks  iu>  duty  on  thbm  to  see  to  th6  drainage  of  the  river,  18G9 
as  may  be  itifert«d  from  the  case  of  Fwrrett  Navigathh  Gompany  v.  CEAcii3im.L 
EMna{l),  bntrthat  does  not  shew  that  they  were  jnstifled  in  hiiaict-  jij^^^^^  ^ 
iDg  unnecessary  injury  on  a  neighbouring  landowner.  That  case  oFTHETFoaD. 
too  was  6f  a  crimiDal  nature,  and  the  Court  was  bound  to  construe 
the  Act  strictly.  If  a  railway  company  werfe  negligently  to  ^et  Are 
to  a  field  of  corn  they  would  be  liable  to  an  action,  but  would 
not  be  indictable,  and  the  acts  of  the  defendants  may  well  be 
actamiable,  and  yet  not  such  as  would  render  them  liable  to 
penalties.  The  statute  may  legalize  the  erecting  the  Staunches, 
but  it  does  not  authorize  the  defendants  to  allow  the  silt  to  (ic- 
cumulate  in  consequence,  or  any-^  injury  to  accrue  which  could 
possibly  be  avoided.  If  the  defendants  had  done  all  that  was 
possible  to  prevent  tiljury  to  the  plaintiff,  his  only  remedy 
might  have  been  to  claim  compensation  under  the  Act,  but  as 
his  loss  arises  from  their  not  having  done  so,  he  is  entitled  to 
recover  in  this  action.  There  ate  itiany  cases  in  which  an  action 
has  been  sustained  for  injuries  arising  from  the  exercise  of  ^tu- 
taUe  powers,  such  as  WhUehouse  v.  F^llowea  (2) ;  Mersey  Docks 
Tnukes  v.  Cftbbs  (3) ;  Bagnall  v.  London  and  North  Western  Rail- 
way  Company,  (4)  The  defendants  have  retained  the  additional 
water  in  the  river,  and  they  are  bound  to  see  that  it  does  no 
damage :  Fletcher  v.  Bylands.  (5)  In  Oromott  v.  Wittiams  (6), 
Blackburn,  J.,  says,  "  The  general  rule  of  law  is  that  he  who  has 
property  should  so  use  it  as  not  to  injure  the  property  of  his  neigh- 
bour, and  it  seems  to  me  that  a  person  who  opens  a  shaft  and  thus 
makes  an  alteration  in  the  normal  state  of  things,  should  take 
proper  steps  to  fence  it  in  and  protect  it  so  as  to  prevent  injury 
happening  to  him  who  previously  has  a  right  to  the  use  of  the 
sorfiEM^e  of  the  soU." 

(yMaOey,  Q.a  (Ahdy,  and  R  L.  O'Malley,  with  him),  for  the 
defendants,  were  not  called  on. 

BoviLL,  C.J.    In  order  to  enable  the  plaintiff  to  maintain  this 
action,  there  must  be  shewn  some  duty  or  obligation  on  the  defend- 

(1)  10  M.  &  W.  593.  (4)  7  H.  &  N.  423  ;  31  L.  J.  (Ex.) 

(2)  10  C.  B.  (N.  S.)  765 ;  30  L.  J.      480. 

(C.P.)  305.  (5)  Law  Rep.  1  Ex.  265. 

(3)  Law  Rep.  1  H.  L.  93.  (6)  4  B.  &  S.  149 ;  32  L.  J.  (Q.B.)  237, 
Vol.  IV.                                   SB  2 
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1869  ants  which  they  have  omitted  or  neglected;  or  in  tiie  perfonnffiice 
"cbaokotll"  of  which  tliey  have  misconducted  themaelTesor  acted  negligently; 
Mayor  &a  ^^^  ^^^  ^^  reason  of  their  tiegligence  damage  hdA  adorned  tb  the 
OF  Thktpobd.  plaintiff.  It  seems  to  me  thBt  HO  such  conduct  on  the  part  of  the 
defendants  has  been  made  but  Three  points  have  been  relied  on : 
llie  plaintiff  traces  th6  damage  he  has  sustained,  tBt,  to  the  growth 
of  weeds  and  their  not  having  been  cut  by  iStte  defendants.  2nd,  to 
the  placing  by  the  defendants  of  staunches  in  the  bed  of  the  riyer ; 
and  3rdy  to  those  staunches  having  caused  an  aeeumuktion  of 
silt,  and  the  defendants  not  having  dredged  it  out  The  damage 
is  stated^  have  arisen  from  ibe  joiht  effecft  of  the  weeds  and  «lt^ 
and  not  from  either  alone.  The  plaintiff  fbik  to  make  out  any 
duty  in  the  defendants  with  respect  to  the  drainage  of  <9ie  river,  or 
indeed  with  respect  to  anythmg  except  th^e  navigation,  I  can  find 
nothing  in  the  Act  of  Pietrliament  casting  a  duty  dnthe  defendants 
to  cut  the  weeds  or  clear  l!he  river ;  th^y  are  not  inve&rted  with  ttny 
powers  for  draining  or  for  maintaining  the  flow  of  water,  except  for 
the  purpose  of  navigation.  The  distinction  between  bodies  invested 
with  powers  for  the  improvement  of  the  navigation  euid  for  the  pur- 
pose of  drainage  is  clearly  std-ted  in  the  case  of  Parrett  Naviga- 
tion Company  v.  Robins  (1),  and  this  case,  so  far  as  the  question 
arising  out  of  the  weeds  is  concemedy  cannot,  I  think,  be  distin- 
guished from  that  case.  The  defendants  having  powers  only  for 
the  purpose  of  improving  the  navigation,  the  Act  does  not  vest 
the  soil  in  them,  and  the  peiBon  in  whom  the  soil  is  vested  might 
complain  if  they  did  any  act  for  any  other  purpose  than  improving 
the  navigation.  It  is  not  stated  in  the  case  that  anything  has  been 
done  by  the  defendants  for  any  other  purpose,  or  that  any  injury 
was  caused  to  the  navigation  by  the  weeds;  the  action,  in  fact,  is 
not  founded  on  any  injury  to  the  navigation,  or  on  any  neglect 
of  duty  respecting  it.  We  come,  then,  to  the  question  of  the 
staunches.  I  quite  agree  that  if  they  had  been  placed  there  for 
purposes  other  than  the  navigation,  or  had  been  erected  improperly 
or  negligently  an  action  might  have  lain,  but  the  facts  here  do  not 
disclose  any  such  cause  of  action.  I  think,  therefore,  that  their 
erection  came  within  the  power  of  the  defendants  under  the  Act, 
and  was  lawful,  and  that  there  is  no  remedy  by  action  for  injury 
(1)  10  M.  &  W.  593. 
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F«9a}tiAg  from  tfeepa,  l^ut  that  tl^e  risflaeicfor,  i^^nj,  i9ovil<i\^.hj  an       iseo 
appUcl^o^  fo|r  /Q(wpeB$aMon  u^iider  th^  Ajct  of  Parliament.    It  is   CsACfKifELL 
not  q^QUghi  thiU  the  defendants'  conduct  ha^  qaosed  ^enmage  ^  the    hayok,  &c. 
plwntiff  to^titl^!hwto»^atain  tWsaction,forin  m  or  Teetpobd. 

done,  under  the  pofweis  of  a  special  Act  do  can^s^  damage,  and  it  is 
in  cases  of  tha(t  description. that  cpmpensation  is  to  1^  paid,  and 
the  xnean9)  i>i  a8se38i]pg  it  is  provided  nnder  the  4^t.  ,        / 

Then,  as  1  to  th^  third  qnei^jon,  whether  the  de^ndanl^  are  liable 
for  iK>t:di:^4ging;;  it  is  ^t  fo^nd  tl^  the  accumulations  interfered 
with;  the  iiayigatioi^.  I  ^an  cdnceiTe  many  cases  in  which  silt  might 
be  advantageous  to  it,  and  it  is  qertainly  not  necessafily  an  injury. 
And,  as  tP  the  Wi^9f  i;t  is  opJy  necessary  to  refer  to.  the  facts 
aetuajly  fon^d  in  F^^rrett  JSomgcftum  Comjgc^ny  y.  SpUns  (1)^  that 
the  we)eds,w^i:e  advantageous  to  the . navigation.  Then,  if  the 
poweisa'ar^G^fS^red  and  the  ^^ties  imposed  on  the  defendants 
with  rejGasenQe  t^  navigation  and  not  to  drainage,  and  if  in  the 
coursa^  of,wo];k9  whiph  were  authorized  by  the  Act  and  carried 
eat  without  negygence,  injury  has  occurred  to  the  plaintiff,  how 
•can  that  cops^tuto  a,  cau^  of  actipn?  I  think,  therefore,  that 
judgment  should  be  pntejredJbr  the  defendants. 

Byl^s,  J.  I  am  of  the  same  opinion.  1  do  not  say  that  the 
plaintiff  is  remediless,  but  that  in  my  opinion  he  has  mistaken 
his  remedy ;  the  defendants  are  to  erect  staunches  and  maintain  a 
certain  depth  of  water  for  the  purposes  pf  navigation.  Now,  the 
injifry  is  said  to  have  arisen,  first,  from  the  erection  of  the 
staunqhe^;  that  was  made  legal  by  the  Act;  secondly,  it  is  said 
to  have  arisen  from  the  defendants'  not  removing  the  silt  that 
accumulated  and  the  weeds ;  but  that  was  inevitable,  because  they 
had  no  power  to  remove  them;  they  would  have  been  liable  for 
trespass  if  they  had  entered  on  the  soil  of  the  river  and  removed 
the  silt  and  cut  the  weeds,  except  for  the  purpose  of  improving  the 
navigation-  This,  therefore,  is  a  case  for  compensation,  but  not  for 
action.    I  quite  agree  with  all  the  Lord  Chief  Justice  has  said. 

Montague  Smith,  J.  I  am  of  the  same  opinion ;  two  things 
were  charged  against  the  defendants.    First,  that  they  did  not  cut 

(1)  10M.&W.693. 
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1869       the  weeds ;  and  secondly,  that  they  did  not  remove  the  silt    Now 
CBAGKinELL   wlth  regard  to  the  first,  I  am  at  a  loss  to  see  the  ground  on  which 
jjIUyob,  Ac.  ^^  obligation  of  the  defendants  to  cut  the  weeds  can  be  placed ;  it 
OF  Thbtfobd.  jg  ^qI;  found  that  they  are  the  consequence  of  the  defendants'  works 
in  improving  the  navigation;  it  is  consistent  with  the  findings 
that  the  weeds  are  naturally  there ;  there  is  no  obligation  by  the 
statute  to  cut  them,  and  on  what  other  ground  can  it  be  placed? 
The  defendants  are  not  the  owners  of  tiie  soil,  and  for  anything 
that  appears  they  have  no  right  to  enter  on  the  lands  of  other 
persons  and  cut  the  weeds  uzdess  it  is  necessary  for  the  navigation. 
I  should  have  thought  therefore  without  authority  that  there  conld 
have  been  no  obligation  on  them  to  remove  them ;  but  PanreU  Na^ 
vigaiion  Comjpany  v.  Robins  (1)  seems  also  to  be  a  direct  authority 
against  the  existence  of  such  an  obh'gation.     As  to  the  second 
ground,  the  case  stands  differently ;  the  accumulation  of  silt  has 
been  caused  by  the  staunches  erected  by  the  defendants,  and  I  am 
not  disposed  to  say  that  if  it  were  shewn  that  the  accumulation  had 
arisen  from  the  negligent  or  unnecessary  erection  of  the  staunches, 
or  maintenance  of  them,  that  an  action  would  not  lie ;  but,  on  the 
facts  of  this  case,  I  fail  to  see  any  evidence  of  j9uch  negligence.    It 
is  conceded  that  the  defendants  were  entitled  to  erect  the  staunches, 
and  there  is  not  a  word  in  the  case  to  shew  that  they  have  not 
been  erected  in  a  right  and  proper  way  and  in  a  right  and  proper 
place ;  it  is  not  found  that  the  silt  interferes  with  the  navigation: 
on  the  contrary,  it  may  be  beneficial  to  it    The  defendants  had 
no  power  to  interfere  with  the  soil  of  the  river  except  to  improve 
the  navigation,  and  they  had  no  right  therefore  to  remove  this  ac- 
cumulation, which  might  be  beneficial  to  one  landholder,  though 
injurious  to  others.     The  case  of  BagndU  v.  London  and  Norih 
Western  Railway  Company  (2)  is  distinguishable,  because  there  the 
railway  company  were  by  their  Act  bound  to  provide  proper 
drains,  and  that  statutable  obligation  was  the  foundation  of  the 
judgments  in  that  case.     On  these  grounds  I  think  the  plaintiff 
has  failed  to  establish  any  obligation  on  the  defendants  to  cut  the 
weeds  and  remove  the  silt.     If  these  cause  injury  and  are  the 
result  of  the  staunches,  the  plaintiff  may  obtain  compensation 
under  the  provisions  of  the  Act,  but  he  cannot  sustain  this  action 
(1)  10  M.  &  W.  593.  (2)  7  H.  &  N.  423 ;  31  L.  J.  (Ex.)  480. 
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unless  he  can  shew  some  dnty  on  the  defendants  which  they^liaTe 
failed  to  perform. 


1869 


Cbaoknelii 


Bbett,  J*  I  think  it  must  be  taken  that  the  damage  to  the  qj.  te^tfo^p. 
plaintiff  i^.the  result  of  an  act  done,  and  of  two  acts  omitted  to 
be  donCj  by  the  defendants;  and  if  the  act  had  been  done  negli- 
gently or  ^nlawf^lly,  pr  if  the  defendants  had  been  bound  to  do 
either,  of  the. acts  omitted  by  them,  I  should  have  thought  this 
action  )?(mld  Ije.  B^t  if  ,not»  the.  only  thing  that  can  be  said  is, 
that  this  is  a,  damage  resulting  iErom  the  erection  of  the  staunches; 
then  it  is  within  the  words  of  the  8th  section  of  the  Act,  and  the 
plaii^iff  is^ex^titledpnly  tp  comppnsatipn. 

As  tq  tjhe  ^cts  i^tted,  the  defendants  can  only  be  supposed 
bonnd  tp  4^  thi^  nx^^  8^,6  of  the  Act;  but  under  that  they  are 
only  bouod,  to  cJe^MJ3e  the  river  foi;  the  purposes  of  navigation^  and  it 
is  npt  shewBL  that  eitheu  the  cutting  of  the  weeds  or  the  removing 
of  the  silt  was  required  for  that  purpose.  It  seems  to  me,  therefore, 
that  tl^y  we^  i^ot  pnjy  npt  bound,  but  were  not  authorized,  to  do 
them.  I  think  this  CSBO  is  clearly  within  the  authority  of  Parrett 
Naviffoiion  Ckmypany  y.  Bohins  (1),  and  distinguishable  from  those 
ia  whicl^'it  has  been  held  that,  if  a  man  elects  to  do  an  act  on  his 
ovm  l^d,  he  must  take  care  that  he  does  it  so  as  not  to  cause 
damage  tp  his  neighlpours.  Here  the  defendants  are  not  owners  of 
the  land,  aiad  th^y  have  only  done  acts  whiph  they  were  authorized 
to  da  I  think,  therefore,  the  plaintiff's  only  remedy,  if  any,  is  for 
compensation  under  the  Act 

J%^dffment  hy  consent  ig  enter  a  nonsuit. 

Attorney  for  plaintiff:  T.  M,  Wilkin. 
Attorney  for  defendants :  0.  L.  P.  Eyre. 


(1)  lOM.&W.  593. 


638  COUBT  OP  COMMON  PLEAS.  [L.B. 


1869  CttiARKB,  Ahpewuakt;  CROWDERand  Othebs,  Respokdestb. 

*^*^^'  Game— 5eansA*ns!  en  a  Eighwajf—2^  d>  26  Vict,  c  114^  «,  2. 

B7  25  &  26  Vict.  c.  114, 9. 2,  It  i&  enacted  that  it  shall  be  Uwful  for  any  ooostable 
in  any  highway,  street,  or  public  place,  to  search  any  person  whom  he  may  have 
good  cause  to  suspect  of  coming  from  any  land  where  he  shall  hav^' been  unlaw- 
fully in  pursuit  of  game,  and  hsviog  in  his'posseHBfton  any  gsme  anbwfaUy 
obtained,  or  any  guns,  neta,  or  engines  used  for  taking  gaacy  and  should  tdiere  he 
found  any  game  or  any  such  article  01  thing  as  aforesaid  upon  such  person,  to 
seize  and  detain  such  game,  article,  or  thing,  and  such  oonstable  shall  in  such 
case  apply  for  a  summons  citing  such  person  to  appear  before  two  justices;  and  if 
such  person  shall  have  obftainfld  fluch  gams  by  vnlawfuUy  going .  on  land  in 
pursuit  of  game,  or  shall  have  i^sed  any  such  article  or  thing  as  aforesaid  for 
taking  game,  such  person  shall  pay  a  penalty,  and  shall  forfeit  such  game,  guns, 
nets,  &c. : — 

Btldf  that  in  order  to  justify  a  oonvicticii  under  this  sectica  it  Is  Aeoesaaiy  that 
game  or  instruments  for  taking  game  should  be  found  ou  thf»  aocuaed  in  a  high* 
way.  It  is  not  sufficient  that  the  accused  should  be  seen  in  a  highway  and  fol- 
lowed, and  game  found  on  him  elsewhere : — 

SemlUy  it  is  also  necessaiy  that  the  gatAe  or  instruments  for  killtng  or  iakmg 
game  should  be  detained  and  taken  from  the  aoouBed  in  the  bighwaQTy  is  order  to 
giTe  magistrates  jurisdiction  to  convict  for  the  ofienoe. 

Case  stated  by  Justices  of  Yorkshire  under  20  &  21  Vict  c.  43. 

At  a  petty  session  holden  at  Botlierham,  in  the  West  Biding  of 
Yorkshire,  an  information  was  preferred  by  William  Clarke  against 
Eobert  Crowder  and  others  under  25  &  26  Vict  c,  114,  s.  ,2, 
charging  that  they  "  on  the  19th  day  of  July,  1868,  at  the  town- 
ship of  Kimberworth,  in  the  said  West  Eiding,  were  lawfully 
searched  by  the  said  William  Clarke  and  others,  being  constables 
for  the  said  riding,  in  a  certain  highway  there,  they  having  good 
cause  to  suspect  them  of  coming  from  certain  land  there  where 
they  had  been  unlawfully  in  search  and  pursuit  of  game,  and  of 
having  in  their  possession  game  unlawfully  obtained,  and  nets  and 
engines  used  for  killing  and  taking  game,  there  being  then  found 
upon  them  certain  game,  to  wit,  one  hundred  rabbits  and  eight 
nets  used  as  aforesaid,  they  having  unlawfully  obtained  the  said 
game  and  used  the  said  nets  for  killing  and  taking  game  by  un- 
lawfully going  on  certain  land  there  in  search  and  pursuit  of  game, 
contrary  to  the  statute/' 

Upon  the  hearing  of  the  information  it  was  proved  to  the 
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satisfaction  of  the  justices  that,  in  consequence  of  information 
received  by  the  appellant,  a  Serjeant  in  the  West  Eiding  constabulary, 
he  and  four  other  poh'ce  constables  on  the  19th  of  July,  about  four 
o'clock  A.M.,  placed  themselves  near  a  place  called  Wilton  Gardens, 
and  that  a  little  after  four  o'clock  they  saw  the  respondents  and 
five  or  six  other  men  coming  along  the  turnpike  road  about  sixty 
yards  from  where  they  (the  police)  were  stationed.  As  soon  as  the 
respondents  saw  the  police  constables  they  turned  back,  and  ran 
all  together  towa,rds  Wilton  Gardens,  at  the  same  time  holding  up 
their  coat  laps,  their  pockets  being  large  and  bulky.  The  police 
constables  did  not  speak  to  the  men,  but  pursued  them  about  160 
yards,  and  then  lost  nght  of  them  amongst  the  houses.  The 
constables  then  went  to  one  or  two  houses  not  occupied  by  the  re- 
spondents in  search  of  the  men,  but  none  of  the  men  were  found 
there,  and  afterwards  (about  ten  minutes  after  they  had  lost  sight 
of  the  men)  they  went  to  the  house  of  Oowder  (one  of  the  re* 
spondents)  in  Wilton  Gardens,  the  door  of  which  was  locked,  and 
the  wiudow  shutters,  which  were  outside  of  the  house,  were  fast; 
hut  the  constables  palled  them  open,  and  afterwards  gained  ad- 
mittance, and  found  all  the  respondents  in  the  house,  all  of  them 
dressed  as  they  were  wh^n  seen  on  the  road  except  Crowder,  and 
their  pockets  empty.  No  game  or  game  nets  were  found  on  their 
persons ;  but  in  the  house  the  constables  fdund  eight  nets,  and  a 
number  of  pegs,  used  for  the  purpose  of  fastening  the  nets  down 
when  they  are  being  used ;  some  of  the  respondents  were  lying  upon 
the  nets  on  the  house  floor.  In  the  cellar  of  the  house  (used  as  a 
coal  cellar)  102  rabbits,  80  or  90  of  them  being  alive,  were  found. 
The  rabbits  were  fresh  and  clean,  and  there  was  no  appearance  of 
any  food  being  supplied  to  them.  None  of  the  respondents  were 
seen  or  found  in  the  cellar.  The  constables  took  possession  of  the 
nets,  pegs,  and  rabbits,  and  apprehended  the  respondents  and  con- 
veyed them  to  the  police  station,  where  they  were  locked  up. 

It  was  also  proved  to  the  satisfaction  of  the  justices,  that  the 
respondent  Crowder  had  stated  to  the  superintendent  of  police, 
while  the  latter  had  him  in  custody  at  the  police  station,  that 
te,  Crowder,  and  others  were  all  coming  in  together,  and  that 
they,  the  other  respondents,  left  the  stuff  at  his,  Crowder's,  house, 
and  were  going  away ;  that  he,  Crowder,  met  them  near  Fenton 
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1869        Wood;  that  they  were  on  Lord  Fitzwilliam's  ground^  and  got  the 
ny.Anirw      rabbits  on  his  lordship's  ground,  and  that  the  rabbits  were  Loid 
Cbotoeb     FitzwiUiain's.    When  Crowder  made  this  statement  the  other  re- 
spondents were  not  present. 

On  the  part  of  the  respondents  it  was  contended  that  as  theie 
was  no  search  of  the  respondents  iu  a  highway,  street,  or  public 
place,  and  as  the  only  search  which  did  take  place  was  in  the  le- 
spondent's,  Crowder's,  house,  and  as  25  &  26  Yict.  c.  114,  gives  no 
power  to  constables  to  search  any  person  in  the  private  house  of 
any  person,  and  as  no  game  was  found  upon  the  respondents  in 
any  highway,  street,  or  public  place,  the  justices  coidd  not  legally 
convict  the  respondents. 

On  the  part  of  the  appellant  it  was  contended  that  as  the  re- 
spondents were  pursued  from  the  highway  to  the  house  of  the  re- 
spondent Crowder,  the  search  was  legal ;  but  whether  the  constables 
were  wrong  or  not  in  searching  as  they  did,  it  was  submitted  that 
the  justices  would  be  justified  in  acting  upon  the  evidence  thus 
obtained,  and  all  that  was  necessary  was,  that  they  should  have  such 
evidence  as  was  sufficient  to  lead  them  to  the  conclusion  that  the 
offence  had  been  committed. 

The  justices  were  satisfied  that  the  respondents  were  the  same 
men  as  the  constables  saw  upon,  and  pursued  from,  the  turnpike 
road,  and  afterwards  found  in  the  respondent  Crowder's  house,  and 
that  they  were  coming  from  land  where  they  had  been  unlawfolly 
in  pursuit  of  game  when  they  were  seen  by  the  constables  on  the 
turnpike  road ;  and  they  were  also  satisfied  that  the  nets  found  in 
Crowder's  house  had  been  used  by  the  respondents  in  unlawfully 
taking  game  on  the  night  in  question,  and  that  the  game  found  in 
Crowder's  house  had  been  unlawfully  taken  by  the  respondents; 
but  they  were  of  opinion  that  there  was  no  search  in  a  highway, 
street,  or  public  place,  within  the  meaning  of  the  section  of  the  Act 
of  Parliament  under  which  the  information  was  laid,  and  therefore 
they  dismissed  the  information. 

The  question  of  law  for  the  opinion  of  the  Court  was,  whether 
or  not  the  justices  were  right  in  their  determination,  or  whether 
they  would  have  been  justified  in  convicting  the  respondents,  or 
any  of  them,  upon  the  evidence  laid  before  them  by  the  appellant, 
as  previously  set  out. 
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Kemplay,  for  the  appellant  The  magistrates  might  have  legally 
convicted  though  there  was  no  actual  search  on  the  highway.  All 
that  was  necessary  was  that  there  should  be  suflBcient  evidence  of 
the  offence  having  been  committed,  and  the  offence  is  the  being 
unlawfully  on  land  in  pursuit  of  game.  The  object  of  the  Act  was 
not  to  create  a  special  offence,  but  to  give  special  powers  to  con- 
stables of  searching  persons  in  the  highway  and  taking  gans  and 
other  poaching  instruments  from  them.  There  are  authorities  to 
shewthat  an  actual  search  is  not  necessary.  There  are  three  cases 
on  the  statute.  In  Brown  v.  Turner  (1)  the  conviction  was  held 
good  though  only  one  of  the  prisoners  had  been  searched ;  and  in 
EaU  V.  Knox  (2)  it  was  decided  that  a  search  was  not  necessary 
where  the  gun  or  game  was  seen  without  searching.  There  is  no 
reason  why  the  other  matters  mentioned  in  the  Act  should  require, 
more  than  the  searching,  to  be  strictly  complied  with.  The  only 
other  case  on  the  statute  is  Evcms  v.  BottertU  (3),  which  has  no 
direct  bearing  on  this  case. 

Siurge,  for  the  respbndents.  Before  the  justices  have  any  juris- 
diction it  must  be  shewn  that  the  person  accused  was  searched  and 
some  game,  or  gun,  or  other  engine  found  on  him,  and  the  game  or 
gun  actually  taken  firom  him,  and  all  in  a  highway.  [He  was 
stopped  by  tiie  Court] 

BoviLL,  C.  J.  In  construing  this  statute,  it  must  be  remembered 
that  there  is  a  great  body  of  law  relating  to  game,  and  when  this 
Act  was  passed  it  was  as  an  addition  to  the  existing  law  and  for 
a  distinct  purpose.  It  was  passed  for  the  purpose  of  giving  autho- 
rity to  constables  and  peace  officers  to  do  certain  acts ;  and  power 
was  given  them  to  search  in  the  highways  any  suspected  person, 
and  also  power  to  stop  and  searcli  any  cart  This  power,  however, 
was  expressly  limited  to  highways  and  public  places,  and  it  was 
never  intended  to  give  power  to  search  in  places  other  than  those 
in  which  the  officers  would  be  in  the  ordinary  execution  of  their 
duty.  In  those  places,  if  a  person  is  suspected  of  having  been  on 
land  illegally  in  pursuit  of  game,  power  is  given  to  search  him, 
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(1)  13  C.  B.  (N.SO  485 ;  32  L.  J. 
M.C.)  106. 

(2)  4  B.  &  S.  616 ;  33  L.  J.  (M.C.)  1. 
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and  then,  if  any  game^  or  implements  for  taking  game  are  found 
OLAm  ^^  ^™>  ^^  constable  may  seize  and  detain  them.  If  the  Act  had 
stopped  there,  there  would  have  been  no  jirdicial  tribunal  to  judge 
of  the  propriety  of  the  exeroise  of  these  exceptianal  powers  by  the 
police ;  and  the  Act^  therefore,  proceeds  to  enact  that  the  constable 
when  he  has  bo  donOi  shcUl  take  out  a  summons  against  the  per- 
son; it  is  not  left  to  his  option^  but  he  is  bound  to  do  i^  and  a  check 
is  thus  placed  on  the  exercise  of  the  power  by  the  police.  That 
being  so,  what  is  the  case  in-  which  the  summons  may  and  must 
be  taken  out?  The  Act  says,  ''in  such  case."  The  only  case 
preyiously  mentioned  is  of  a  person  who  has  been  suspected  and 
searched  in  a  highway,  street,  or  public  place,  and  game  or  imple* 
meo^ts  fbund  on  him,  which  have  been  seized  and  detained ;  and  it 
is  difficult  to  see  how  the  words  ^  such  case  "  can  apply  to  anything 
elsa  The  Act  then  speaks  of  "such  person,"  and  ^^such  gamef 
can  it  be  any  other  than  the  person  so  suspected  and  seaa«hed»  or 
upon  whom  the  game  is  found,  and  the  game  so  found  and  de- 
tained ?  At  the  close  of  the  section  it  is  provided  that  if  a  con- 
viction follows  the  game  may  be  sold  or  destroyed,  aM  if  there  is 
no  conviction,  that  it  shall  be  given  back  to  the  person  from  whom 
it  is  taken— -directions  which  seem  to  be  suited  to  the  consecutiye 
series  of  acts  mentioned  at  the  beginning  of  the  section.  The  first 
section  also  requires  that  the  justice  who  makes  out  the  summons 
should  be  a  justice  of  the  county  in  which  the  game  is  found. 
Looking  at  all  these  provisions,  I  am  clearly  of  opiidon  that  the 
magistrates  were  right,  for  even  if  seisdng  and  detaining  the  game 
be  not  necessary,  here  it  was  not  even  "  found"  within  the  terms  of 
the  Act.  The  summons  cannot  be  taken  out  by  any  constable,  but 
only  by  the  constable  who  finds  the  game  or  impkments,  and  such 
finding,  therefore,  is  essential  to  give  the  magistrates  juiisdictioD. 
In  the  case  of  HaJl  v.  Knox  (1),  in  the  Queen's  Bench,  it  seems  to 
have  been  held  that  om  actual  search  was  not  necessary  to  gife 
authority  to  the  magistrates  to  convict ;  but  the  Court  did  not 
hold  that  finding  was  not  necessary.  My  present  impression  is, 
that  it  is  necessary  that  there  should  also  be  a  seizing  and  detain- 
ing of  the  game  in  the  highway,  street,  or  pubUc  place ;  but  it  is 
unnecessary  to  decide  that  point. 

(1)  4  B.  &  S.  616 ;  33  L,  J.  (M.CO  1. 
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Byles,  J.  I  am  aiso  of  opinion  that  the  magistrates  were  right.  1869 
It  mnst  be  remembered  that  this  section  not  only  creates  a  new  olabkb 
summary  jurisdiction,  but  changes  the  burden  of  proof  in  a  criminal  Q^xmimt, 
case.  It  musty  therefore,  be  construed  strictly.  It  seems  to  me 
that  there  are  four  requirements  before  that  jurisdiction  arises : — 
First,  the  accused  must  be  found  in  a  highway,  street,  or  public  place. 
Secondly,  a  constable  or  peace  officer  must  have  good  ground  to 
snspect  that  he  is  coming  from  land  where  he  has  been  unlawfully 
in  search  or  pursuit  of  game.  Thirdly,  he  must  have  in  his  possess 
sion  some  game  unlawftiUy  obtained,  or  a  gun,  or  part  of  a  gun,  or 
net,  or  engine  for  taking  or  killing  game.  Fourthly  (which  gives 
rise  to  the  question  in  this  case),  the  game,  or  other  article,  or  thing, 
must  have  been  found  on  him,  and  by  that  I  understand  that  it 
has  been  either  heard,  seen,  or  folt  on  him.  It  must  then  and  there 
have  been  perceived  by  the  finder's  senses,  and  not  inferred  by  con- 
jecture. If  it  be  found  without  searching,  I  agree  there  need  be 
no  search.  I  do  not  say  whether  it  is  necessary  that  the  game,  or 
other  article,  or  thing,  should  be  then  seized  ai^d  detained ;  much 
may  be  said  in  fitvour  of  that  view ;  but  it  is  not  needfiil  to  decide 
the  point  now,  because,  as  the  fourth  requisite  mentioned  above 
has  not  been  here  satisfied,  the  magistrates  could  not  rightly  have 
conricted.  I  think,  therefore,  our  judgment  should  be  for  the 
respondents. 

MoNTAOms  Smith,  J.  I  am  of  the  same  opinion.  I  think  that 
the  various  clauses  of  this  section  are  relative,  and  depend  on  one 
another,  and  cannot  be  read  as  Mr.  Eemplay  would  have  us  read 
them.  I  think  it  is  a  condition  precedent  to  the  power  of  the  magis* 
tiate  to  convict  that  a  constable  should  have  searched  the  prisoner 
in  a  highway,  street,  or,  public  plac6,  or  when  that  occurs  which 
rendere  the  search  unnecessary,  that  he  should  have  found  game  or 
a  gon  or  other  engine  for  killing  or  taking  game  on  the  person,  and 
if  he  does  so  whether  it  is  found  by  search  or  actual  sight  it  seems  to 
me  of  no  importance ;  but  it  must  be  found  in  such  a  position  that 
the  constable  can  seize  it,  and  I  am  inclined  to  think  seizure  is  as 
necessary  as  the  rest,  and  that  the  jurisdiction  of  the  magistrate 
only  arises  when  the  game  or  instrument  has  been  seized  and 
detained.    The  constable  has  only  power  to  search  on  the  highway, 
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and  when  he  has  searched  or  without  searching  has  fonnd  game  or 
Clabkb  some  instrument  for  taking  game,  and  has  seized  it^  mieh  constable 
Ceotobb.  ^^  ^^^  ^^^'^  °^*y  ^PPly  ^  ^  magistrate  for  a  summons,  expres- 
sions which  plainly  shew  that  it  is  only  the  constable  who  has  so 
acted  who  can  apply  to  the  magistrate ;  the  subsequent  part  of 
the  statute  seem  also  to  indicate  that  the  jurisdiction  of  the  magis- 
trates only  arises  when  the  former  part  of  the  section  has  been 
fullSlled^  as  I  have  said.  If  this  is  not  the  construction  it  is 
difficult  to  escape  from  one  which  would  lay  down  that  if  a  con- 
stable sees  a  person  whom  he  suspects  of  having  a  hare  in  bis 
pocket  cross  a  highway  he  may  follow  him  to  his  own  house, 
and  then  if  he  finds  the  hare  may,  without  seizing  it,  take  out  a 
summons  under  this  Act.  It  certainly  was  not  intended  to  torn 
constables  into  gamekeepers,  which  would  be  the  effect  of  such  a 
construction,  and  the  section^  even  as  we  construe  it,  will  nn- 
doubtedly  give  considerable  protection  to  game,  because  it  is  not 
necessary  under  this  statute  to  provd  on  what  ground  the  game 
has  been  taken  as  it  is  under  former  statutes.  I  think  that  the 
decision  of  the  magistrates  was  right,  and  the  appeal  must  therefore 
be  dismissed. 

Brett,  J.  It  seems  to  me  that  this  statute  does  not  create  any 
new  offence :  the  offence  consists  as  before  in  a  person  obtaining 
game  by  unlawfully  going  upon  land  in  search  or  pursuit  of  game; 
but  what  this  Act  does  is  to  give  a  new  jurisdiction  to  a  new 
tribunal  to  punish  in  a  different  way  on  different  evidence  the 
same  offence ;  but  only,  I  think,  in  certain  circumstances.  The 
new  tribunal  is  two  magistrates  in  petty  sessions ;  the  different 
punishment  is  by  inflicting  a  penalty  and  forfeiting  the  game  or  in- 
strument for  taking  game ;  the  different  evidence  consists  in  its 
being  no  longer  necessary  to  prove  on  what  land  the  person  has 
illegally  been.  Before  the  jurisdiction  can  arise  certain  conditions 
are  necessary.  First,  a  constable  must  find  on  the  highway  either 
game,  or  some  article  or  thing  for  killing  or  taking  game,  upon 
some  suspected  person  or  conveyance ;  he  must  seize  it,  and  then 
the  same  constable  must  lay  an  information  before  a  magistrate 
respecting  it.  I  think  Mr.  Eemplay  has  shewn  that  a  search  is 
not  necessary ;  it  is  only  part  of  the  procedure  referred  to  in  the 
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Act    To  shew  that  the  constable  has  found  the  game  or  other       1869 
articles^  I  think  it  is  not  necessary  to  prove*  that  he  has  seen      Olarks 
or  felt  them ;  but  it  is  sufficient  if  the  circumstances  were  such    qbo^bb. 
as  to  produce  certainty  in  his  mind  that  the  game  or  other  article 
was  there.     But  I  think  something  more  is  necessary,  yiz.,  that  the 
game  or  other  article  should  be  seized  in  the  highway,  and  that^  if 
the  accused  were  to  escape  with  the  article,  the  magistrates'  juris- 
diction would  not  arise :  in  the  same  way  as  if  all  these  things  hap- 
pened, and  if  a  different  constable  took  out  the  summons,  the 
magistrates  would  have  no  jurisdiction.     I  agree  with  Mr.  Sturge 
that  it  is  not  all  persons  who  have  committed  the  offence  of  being 
unlawfully  in  pursuit  of  game  who  can  be  prosecuted  under  this 
section,  but  only  those  persons  who  are  within  the  terms  of  the 
section.    I  think,  therefore,  that  the  magistrates  were  right  in 

their  decision. 

Judgment  for  the  respondents  wtth  costs. 

Attorneys  for  appellant :  Learoyd  d  Bleby. 
Attorney  for  respondents :  H.  B.  Clarke. 


ALBERT  SYKES  akd  W.  H.  SHAW  and  HANNAH  his  Wifb,  Exkcutors       June  4. 
AKD  ExECUTBEt  OF  Ellkn  Stkes,  Dbcbabkd,  V.  SIR  TATTON  SYKES, 
Babt.,  and  J.  A.  LOVE. 

Practice — Coats,  Security  for — Plaintiff  suing  as  Executor — Insolvent. 

In  an  action  by  two  executors,  one  of  whom  is  out  of  the  jurisdiction  and  the 
other  insolvent,  the  defendant  is  not  entitled  to  a  stay  of  proceedings  until  they 
give  security  for  costs. 


AcTiOK  by  the  plaintifis,  as  executors  and  executrix  of  Ellen 
Sykes,  against  the  sheriff  of  Yorkshire  and  one  Love  for  seizing 
and  selling  goods  belonging  to  the  testatrix  under  an  execution  at 
tke  suit  of  Love  upon  a  judgment  recovered  by  him  against  W.  H. 
Shaw,  the  husband  of  the  executrix. 

By  the  will  of  Ellen  Sykes,  which  was  not  proved  until  after  the 
seizure  and  sale,  all  her  personal  estate  and  effects  were  bequeathed 
to  Albert  Sykes  and  Hannah  Shaw,  in  trust  for  the  nephews  and 
nieces  of  the  testatrix. 

Upon  an  application  by  the  defendants  for  security  for  costs^  on 
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the  giannd  that  one  of  the  plamtt&  (ADbeart  SjrkeB)  was  residing 
g^jyjg  out  of  the  jurisdiction  of  the  Courts  and  that  another  of  the  plainti& 
^  (W.  £L  Shaw)  was  a  bankrupt,  and  that  neither  Shaw  nor  his  wife 
had  any  visible  means  of  paying  the  cdsts  of  the  defendants  should 
a  verdiet  pass  for  them,  Brett^  J.,  made  an  order  atafying  the  pio- 
ceedings  until  Uie  pUantifls  should  giisre  such  seeurity« 

Kemplay  obtained  a  rule  nisi  to  rescind  this  order. 

0.  BuBsdl  and  Fot^  shewed  cause.  The  cider  was  rightly 
made.  Although  the  fact  that  one  of  two  plaintiJGb  lives  oiitof  the 
jurisdiction  and  that  the  other  is  a  bankrupt,  will  not  entitle  the 
defendant  to  ask  for  security  for  costs, — M*Oonneli  v,  Johnttan  (1), 
— the  additional  fact  that  the  plaintifiTs  sue,  not  in  their  cmn 
right,  but  for  the  benefit  of  others,  will. 

[Montague  Smith,  J.  Is  theris  any  authority  for  saying  that  a 
plaintiff  who  sues  as  executor,  though  he  be  insolvetit,  must  give 
security  for  costs? 

ByIeb,  J.  An  executor  residing  out  of  the  jurisdiction  has  been 
compelled  to  give  security  for  costs  t  Chevalier  v,  Finnis  (2); 
Ohainherhin  Y,  Chamberlain.  (8)] 

In  Larisen  y.  Monmotdhshire  Railway  and  Canci  Company  (4), 
where  an  administrator  sued  under  Lord  Campbell's  Act,  9  &  10 
Vict.  c.  93,  for  the  benefit  of  the  dec^used's  widow  and  children, 
Bramwell,  B.,  says:  "To  entitle  a  defendant  td  ask  security  for 
costs,  the  plaintiff  must  be  both  suing  on  behalf  of  anothex'  person 
and  insolvent."  In  Smiffi  Y.  Saunders  (6),  the  plaintiff  had  exeettted 
a  deed  of  inspectorship  for  the  benefit  of  his  credit(»«,  without 
assignment ;  and,  it  appearing  that  he  had  no  beneficial  interest  in 
the  suit,  the  Court  stayed  the  proceedii^  until  security  should  be 
given  for  the  costs.  So,  here,  the  plaintiflfe  are  stfing  for  the  benefit 
of  others.  One  being  insolvent,  and  the  other  out  of  the  juriJidic- 
tion  of  the  Court,  and  neither  having  any  interest  in  the  subject- 
matter  of  the  action,  they  must  give  security.  A  plaintiff  suing  as 
prochein  amy  for  an  infant  has  been  ordered  to  give  security: 
Lees  V.  Smith.  (6) 

(1)  1  East,  431.  (4)  16  L.  T.  289. 

(2)  1  B.  &  B.  217.  (5)  16  L.  T.  386. 

(3)  1  Dowl.  366.  (6)  5  H.&N.632;  29 L. J. (Ex.) 294. 
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Kemplay,  in  empport  of  the  nile;     There  is  no  authority  for        1869 
holding  that  an  executor,  unless  he  resides  out  of  the  jurisdiction,       sjkis 
ean  be  called  upon  to  give  security  £Dr  costs.    Exeeutois,  since  the      sysbs. 
statute  3  &  4  Wm.:  4,  a  42,  s.  81,  are  on  the  same  footing  as  to 
costs  as  oardinary  plaintifiEiu    They  do  not  sue  fbr  the  benefit  of 
others^  in  the  sense  contemplated  by  the  role  as  to  security.  ^ 

[He  was  stopped  by  the  Court.] 

Bovnx,  C  J.  By  the  law  of  this  ccnintry  a  party  is  not  pre- 
oladed  fxexa  enforcang  his  rights  in  a  Oourt  of  law  by  reason  of  his 
yy^&ctf.  In  many  cases^  no  doubt^  the  inability  of  an  unsuccessful 
litigaat  to  pay  coste  to.  his  successful  adversary  works  hardship ; 
but  it  is  foe  thei  l^islatnre  to  provide  a  remedy,  not  for  us.  In- 
deed, the  attention  of  the  legislature  wa9  called  to  the  sabject  at 
the:  time  of  the  passing  of  the  last  County  Court  Act^  30  &  31 
Vict,  a  142.  The  lOth  section  of  that  Act,  however,  does  not  pre- 
clude the  plaintiff  from  enforcing  his  remedy  if  he  &ilB  to  give 
security ;  it  merely  changes  the  tribunal.  In  the  present  case, 
one  of  the  plaintiff},  Shaw,  is  resident  in.this  country.  There  isno 
ground,  therefore,  for  asking  for  security  for  costs  as  against  him, 
notwithstanding  he  appears  to  be  insolvent  and  without  the  means 
of  paying  costs.  That  was  decided  in  M'ConneSL  v«  Johnston  (1), 
where  the  Court  refused  to  carder  security  for  costs,  though  one  of 
the  plaintiff  was  a  foreigner  residing  abroad,  and  the  other  a 
bankrupt  in  custody  in  execution  for  a  debt.  To  entitle  a  defend- 
ant to  security,  he  must  shew  not  only  that  the  plaintiff  is  insol- 
vent»  but  also  that  he  is  suing  as  a  nominal  plaintiff,  in  the  sense 
of  another  person  being  beneficially  interested  in  the  result  of  the 
action.  In  that  casQ,  the  Court  would  stay  the  proceedings  until 
security  is  given.  That  doctrine,  however,  has  never  been  applied 
to  the  case  of  an  executor  or  the  assignee  of  a  bankrupt.  The  dis- 
tinction is  manifest ;  for,  though  there  may  be  legatees  or  creditors, 
it  does  not  follow  that  they  wiU  receive  their  legacies  or  a  dividend 
on  their  debts ;  and  so  there  is  no  person  interested  to  give,  or 
who  would  be  willing  to  give,  security  for  costs.  No  authority  has 
been  or  could  be  produced  in  which  security  for  costs  has  been 
ordered  to  be  given  by  a  plaintiff  suing  as  executor  or  as  assignee, 

(1)  1  East,  431. 
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^869  simply  on  the  ground  that  he  is  not  in  a  position  to  pay  costa.  On 
Stxeb  the  contrary,  where  an  application  was  made  for  security  in  an 
Sms.  action  brought  by  an  executor,  he  waa  treated  as  being  in  the 
position  of  an  ordinary  plaintiff,  and,  being  resident  abroad,  he  was 
ordered  to  give  security :  Chevalier  v.  Finnk  (1) ;  and  an  ordinary 
plaintiff  is  not  bound  to  give  security  though  he  may  not  be  able 
to  pay  costs.  And  there  is  a  case  cited  in  Tidd's  Practice,  9th  ed. 
537,  where  this  Court  refused  to  compel  security  for  costs  in  an 
action  brought  by  assignees  of  a  bankrupt,  which  was  asked  for 
on  the  ground  that  one  of  the  plaintiffs  was  a  bankrupt  and  the 
other  a  prisoner  in  Newgate.  (2)  There  is  no  reason  why  we  should 
not  in  this  case  adhere  to  the  old  practice ;  and  it  is  not  goyerned 
by  the  recent  statute,  because  one  of  the  plaintiffs  at  all  events  is 
not  within  it.  The  rule  must,  therefore,  be  made  absolute  to  set 
aside  the  order. 

Byles,  J.  After  having  entertained  some  doubt,  I  have  come 
round  to  the  same  opinion.  Here  are  two  plaintiffs,  as  to  one  of 
whom  it  is  said  that  he  is  out  of  the  jurisdiction  of  the  Court;  but 
that  fact  is  no  ground  for  ordering  security  for  costs,  as  the  other 
plaintiff  is  resident  within  the  jurisdiction.  As  to  the  latter  it  is 
said  that  he  is  insolvent,  but  it  has  been  decided  that  that  fact  is 
no  ground  for  ordering  security  to  be  given. 

Montague  Smith,  J.    I  am  of  the  same  opinion.     If  a  single 
plaintiff  resides  abroad,  the  proceedings  will  be  stayed  until  he  gives 
security :  but,  if  there  be  two  plaintiffs,  the  absence  of  one  of  them 
will  not  of  itself  entitle  the  defendant  to  security.    And  the  fact  that 
the  plaintiff  who  resides  within  the  jurisdiction  is  in  a  state  of  in- 
solvency, and  not  able  to  pay  costs  if  unsuccessful,  does  not  make 
any  difference.    The  cases  in  which  a  plaintiff  has  been  compelled 
to  give  security  on  the  ground  of  insolvency,  are  cases  in  which 
the  specific  debt  sought  to  be  recovered  has  been  transferred  to  a 
third  party,  for  whose    benefit  the  action  is  brought    That  is 
founded  on  reasons  of  obvious  justice.   The  real  plaintiff  ought  net 
to  be  allowed  to  enforce  his  right  through  the  instrumentality  of  a 
nominal  plaintiff  who  is  not  of  ability  to  pay  costs  if  unsucoessfuJ. 
The  case  of  an  executor  stands  in  a  totally  different  position.    He 
(1)  1  B-  &  B.  277.  (2)  Anon.  2  Taunt  61. 
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is  entitled  to  all  the  debts  of  the  testator  both  at  law  and  in  equity. 
He  sues  in  his  own  right.  He  receives  the  fruits  of  the  judgment,  stkbs 
which  form  part  of  his  testator's  general  estate.  I  think  we  should  g^J^ 
be  acting  contrary  to  justice,  and  creating  a  new  precedent,  if  we 
were  to  hold  the  insolvency  of  an  executor  to  be  a  ground  for  com- 
pelling him  to  give  security  for  costs.  The  legislature  has  recently 
interfered  to  protect  persons  against  whom  actions  of  tort  are 
brought  by  plaintiffs  who  have  no  visible  means  of  paying  costs  in 
the  event  of  the  verdict  being  against  them.  But  that  is  done  in 
an  extremely  guarded  manner.  No  step  can  be  taken  until  the 
judge  is  satisfied  that  the  plaintiff  has  no  visible  means  of  pay- 
ment ;  and  the  judge  may  then  direct  security  to  be  given  or  remit 
the  cause  for  trial  in  a  county-court,  unless  the  plaintiff  shall  satisfy 
him  that  he  has  a  cause  of  action  fit  to  be  prosecuted  in  the  superior 
Court.  No  obstacle,  therefore,  is  presented  to  the  prosecution  of 
real  claims. 

Brett,  J.  Having  heard  the  matter  argued,  I  am  now  satisfied 
that  my  order  was  wrong.  The  case  presented  to  me  at  chambers 
was,  that  one  of  the  plaintiff  was  resident  abroad,  and,  as  to  the 
others,  that  they  were  brought  within  s.  10  of  30  &  31  Vict. 
€.  142.  (1)  The  objection  then  was  that,  as  the  application  as 
Against  Sykes  rested  upon  the  ordinary  jurisdiction  of  the  Court, 
and  as  against  Shaw  and  wife  upon  the  recent  statute,  no  order  could 
be  made.  I  thought  the  objection  untenable ;  and  I  think  so  still. 
But,  looking  more  carefully  at  30  &  31  Vict  c.  142,  s.  10,  it  seems 
to  me  that  the  same  order  could  not  be  made  as  to  Shaw  and 

(1)  That  section  enacts  that :  **  It  within  a  time  to  be  therein  mentioned, 

shall  be  lawful  for  any  person  against  give  full  security  for  the  defendant's 

whom  an  action  for  malicious  prosecu-  costs  to  the  satisfaction  of  one  of  the 

tion,   iUegal    arrest,    illegal    distress,  masters  of  the  said  Court,  or  satisfy 

assault,  false  imprisonment,    slander,  the  judge  that  he  has  a  cause  of  action 

seduction,  or  other  action  of  tort  may  fit  to  be  prosecuted  in  the  superior 

be  brought  io  a  superior  Court;  to  make  Court,  all  proceedings   in  the  action 

an  affidavit  that  the  plaintiff  has  no  shall  be  stayed ;  or,  in  the  event  of  the 

visible  means  of  paying  the  costs  of  the  plaintiff  being  unable  or  unwilling  to 

defendant  should  a  verdict  be  not  found  give  such  security,  or  failing  to  satisfy 

for  the  plaintiff ;  and  thereupon  a  judge  the  judge  as  aforesaid,  that  the  cause  be 

of  the  Court  in  which  the  action  is  remitted  for  trial  before  a  county-court, 

brought  shall  have  power  to  make  an  to  be  therein  named." 
order  that,  imless  tho  plaintiff  shall. 
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wife  as  against  Sykes ;  for,  if  the  defendants  satisfied  me  that  the 
STKE3  Shaws  were  without  visible  means  of  paying  costs  to  the  defendants 
Stees.  ^^  ^^^  event  of  their  failing  in  the  action,  and  that  the  cause  of 
action  was  not  fit  to  be  prosecuted  in  a  superior  Court,  I  must 
have  referred  the  cause  for  trial  in  a  county  court,  and  not  simply 
ordered  a  stay  of  proceedings  until  security  was  given  for  costs. 
It  has  been  suggested  to-day  that,  without  reference  to  the  recent 
County  Court  Act,  the  order  might  well  have  been  made  against 
the  Shaws,  because  they  were  suing  without  any  interest  in  the 
subject-matter,  and  were  shewn  to  be  insolvent  If  that  had  been 
made  out,  I  think  it  would  have  supported  the  order.  But  I  think 
it  is  not  made  out.  Insolvency  alone  is  not  a  ground  for  compel- 
ling secarity.  But  an  exception  has  been  engrafted  on  that  rule, 
where  the  plaintiff  is  merely  lending  his  name  for  the  benefit  of 
another  person,  and  is  therefore  not  the  real  plaintiff  in  the  action; 
as,  where  he  has  assigned  his  interest  in  the  debt  to  another. 
There  is  no  authority,  however,  for  extending  that  exception  to  the 
case  of  an  executor  or  an  assignee  of  a  bankrupt.  They  are  not 
witliin  the  same  principle ;  they  do  not  lend  their  names  for  th& 
benefit  of  third  persons  in  this  sense.  No  order  could,  therefore, 
properly  be  made  against  the  Shaws  on  the  mere  ground  that  they 
were  insolvent.  And  the  cases  shew  that,  unless  there  is  ground 
for  making  an  order  for  security  against  all  the  plaintiff,  it  cannot 
be  made  against  any. 

Utile  ahsoltUe.  (1) 

Attorney  for  plaintiffs :  K  T.  Naiers^for  Freeman,  HuddersfieU. 
Attorneys  for  defendants:  BeU,  Brodrichy  and  Gray,  for  Drake,, 
Euddersfield  ;  and  T.  Calvert,  for  E.  Sykes,  Euddersjield. 

(1)  See  Denstonr.  Ashton,  Law  Kep.  4  Q,  B.  590. 
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THE  NEW  QUEBRADA  COMPANY,  LIMITED,  v.  CARR  asd  Othkeb.  1869 

BankruptcyStt-oi— Mutual  Credit— Banlcruptcy  Act,  1849  (12  A  13   Vict.  ;^*^*A 

c.  106),  8. 171 — Bankruptcy  of  one  tjf  Kveral  Joint  Debtors. 

The  provisions  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict,  c  106),  &  171, 
with  reference  to  mntual  credits,  do  not  apply  to  cases  in  which  one  of  several  Joint 
dehtors  becomes  banknipt. 

A.  sued  B.  C.  and  D.  on  a  joint  debt.  The  defendants  pleaded  a  set-off.  A. 
replied  that  before  plea  D.  had  become  bankrupt : — 

Held,  on  demurrer,  a  good  replication. 

Stani/arth  v.  Fellowes  (1  Marsh,  184),  followed. 

SemhUy  per  Brett,  J.,  the  replication  would  have  been  good,  even  if  the  bank 
rapt  had  been  sole  defendant 

Declabation  against  the  defendants,  as  joint  owners  of  shares 
for  calls  and  interest.  There  were  also  indebitatus  counts  for 
interest,  and  on  accounts  stated. 

Plea:  A  set-off.  ^ 

Beplication :  That  after  action  brought,  and  before  plea,  one  of 
the  defendants,  Simmonds,  was  adjudicated  bankrupt,  and  an  as- 
signee in  bankruptcy  appointed,  and  that  the  interest  of  Simmonds 
in  the  debts  and  causes  of  set-off  vested  in  him. 

Demurrer  to  the  replication. 

floB,  in  support  of  the  demurrer,  contended,  first,  that  the  debt 
proposed  to  be  set  off  did  not  pass  to  the  assignees  of  Simmonds, 
because  on  his  bankruptcy  the  effect  of  the  Bankruptcy  Act,  1849 
(12  &  13  Vict.  c.  106),  8. 171  (1),  was  to  set  off  the  debt  against  that 
due  to  the  plaintiffs,  so  that  Simmonds  had  no  personal  interest  in 
it,  and  therefore  it  did  not  pass  to  the  assignees  any  more  than 

(1)  12  &  13  Vict.  c.  106,  s.  171 :  either  side  on  the  balance  of  such  ac- 
"^Vhere  there  has  been  mutual  credit  count,  and  no  more,  shall  be  claimed  or 
given  by  the  bankrupt  and  any  other  paid  on  either  side  respectively ;  and 
pereoDjOr  where  there  are  mutual  debts  every  debt  or  demand  hereby  made 
between  the  bankrupt  and  any  other  provable  against  the  estate  of  the  bank- 
person,  the  Court  shall  state  the  account  rupt  may  also  be  set  off  in  manner 
between  them,  and  one  debt  or  demand  aforesaid  against  such  estate,  provided 
may  be  set  off  against  another,  notwith-  that  the  person  claiming  the  benefit  of 
standing  any  prior  act  ot  bankruptcy  such  set-off  had  not,  when  such  credit 
committed  by  such  bankrupt  before  the  was  given,  notice  pf  an  act  of  bank- 
credit  given  to  or  the  debt  contracted  ruptcy  by  such  bankrupt  committed." 
l>y  him ;  and  what  shall  appear  due  on 
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property  of  which  he  was  trustee,  or  debts  which  he  had  preyiously 
New        assigned ;  and,  secondly,  that  if  the  eflfect  of  the  Act  was  to  extm- 
QukbhadaCo.  g^jgij  ^j^g  ^jg|j^^  g^  ^1^^^  ^Yie  defendants'  debt  could  not  be  pleaded 
Cabb.       ag  a  set-off,  still  that  the  whole  pleadings  were  to  be  taken  together, 
and  if  they  shewed  that  the  plaintiffs  were  not  entitled  to  recover, 
judgment  must  be  for  the  defendants.     He  referred  to  Bishop  v. 
Church  (1)  ;  Ex  parte  Blagden  (2)  ;  Ex  parte  Soames  (3) ;  Watts 
Y.  Christie  (4),  as  shewing  that  a  set-off  might  exist  after  bank- 
ruptcy. 

ArchibaM,  in  support  of  the  replication,  contended,  first,  that  the 
replication  was  good,  as  shewing  that  the  debt  did  not  continue 
due  to  the  defendants  so  that  they  could  have  brought  a  cross- 
action  upon  it  up  to  the  date  of  the  trial ;  and,  secondly,  that  the 
law  of  mutual  credits  only  applied  after  the  debts  had  become 
vested  in  the  assignees,  and  enabled  mutual  credits  to  be  set-off 
with  them. 

[BoviLB,  C.  J.,  referred  to  the  case  of  Staniforth  v.  Felhwes.  (5)] 

Jffoff,  in  reply. 

BoviLL,  C.J.  It  has  been  contended  very  ably  on  the  part  of 
the  defendants  that  the  replication  is  bad,  and  that,  according  to 
the  facts  disclosed  by  the  plea  and  replication,  this  case  is  brenght 
within  s.  171  of  the  Bankruptcy  Act,  1849  (12  &  13  Vict,  c  106), 
and  that  the  effect  of  that  section  is  to  set  off  the  debt  of  the  plain- 
tiffs and  defendants  against  one  another  from  the  time  of  the 
bankruptcy,  so  as  to  preyentthe  plaintiffs  recovering  in  this  action. 
The  whole  of  that  argument  necessarily  depends  on  what  is  the 
meaning  of  that  section.  In  terms  it  does  not  seem  to  apply  to 
the  case  where  one  or  more  of  several  partners  become  bankrupt, 
but  only  to  the  cases  in  which  a  sole  debtor  or  a  whole  firm  become 
bankrupt.  Justice,  indeed,  would  seem  to  require  that  there  should 
be  a  right  of  setoff  also  where  some  of  the  partners  in  a  firm  be- 
come bankrupt,  and  a  claim  is  sought  to  be  enforced  against  the 
firm;  but  a  construction  has  been  placed  on  the  corresponding 
section  in  5  Geo.  2,  c  30,  in  the  case  of  Sianiforth  y.  FeOowes  (5), 

(1)  8  Atk.  691.  (4)  11  Beav.  546. 

(2)  19  Ves.  464.  (6)  1  Mareb,  184. 

(3)  3  D.  &  a  320. 
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and  there  being  an  express  decision  which  is  referred  to  in  treatises        1869 
on  the  subject  without  being  questioned^  I  do  not  feel  at  liberty  to       nsw 
say  that  it  is  not  law,  or  ought  not  to  be  acted  on.    In  that  case  Q^""»^^^' 
the  question  distinctly  arose,  and  on  summons  judgment  was  pro-       ^^**' 
nounoed  deciding  that  the  section  did  not  apply  to  the  case  where 
one  or  more  of  several  partners  become  bankrupt.    The  observa- 
tions of  all  the  judges  in  that  case  seem  applicable  to  the  present 
one,  and  it  may  further  be  remarked  that  jurisdiction  is  given  by 
the  statute  to  the  commissioners  to  state  the  account,  and  they 
would  have  no  authority  over  the  solvent  partners.    It  seems  to 
me,  therefore,  we  must  be  governed  by  the  above  case, 

Btles,  J.  Looking  at  the  form  of  the  pleadings,  and  at  the 
grounds  on  which  the  case  has  been  argued  at  the  bar,  I  have 
nothing  to  add. 

MoiirrAOUE  Smith,  J.  I  am  of  the  same  opinion.  It  is  unneces- 
sary to  give  any  opinion  as  to  what  would  have  been  the  rights  of 
the  parties  if  there  had  been  a  sole  defendant  who  became  bank- 
rupt. Here  there  were  two  other  partners,  and  I  think  the  case  is 
governed  by  Staniforth  v.  Fdlowes.  (1)  I  yield  to  that  authority ; 
and  if  it  be  too  stringent,  there  is  an  opportunity  to  amend  the  law 
iQ  the  bill  now  before  the  legislature. 

Bbett,  J.  The  plea  is  a  plea  of  set-oflf  by  three  defendants,  and 
it  seems  to  me  that  it  is  essential  to  that  plea  that  at  the  time  of 
its  being  pleaded,  the  three  defendants  should  have  had  a  right 
of  action  of  equal  amount  to  the  plaintiffs'  claim,  and  that  any- 
thiug  which  sets  aside  that  material  allegation  avoids  the  plea. 

It  has  been  argued  that  the  replication  does  not  do  this,  because 
under  the  171st  section  of  the  Bankruptcy  Act,  1849,  the  debt  of 
Simmonds  stiU  remained  vested  in  the  bankrupt.  But  the  first 
answer  is  that,  according  to  Staniforth  v.  FeUowes  (1),  that  section 
does  not  apply,  because  it  is  a  claim  jointly  with  two  solvent 
partners.  If  the  section  did  apply,  the  question  would  arise,  what 
was  its  effect  ?  I  think  its  only  effect  is  to  transfer  the  claim  to  the 
assignees,  subject,  when  they  seek  to  enforce  it,  to  a  right  of  the 
plaintifb  to  deduct  their  debt.    It  does  not,  I  think,  extinguish 

(I)  1  Marsh,  184. 
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1869       the  mutual  debts,  but  if  it  did,  I  should  have  thought  it  would  have 

New       answered  the  plea  of  set-off.     In  either  view  I  think  it  does  not 

QusBBADA  Co,  leave  a  right  of  action  in  the  bankrupt  against  the  plaintiffs,  and 

OARa       that  he  cannot,  therefore,  avail  himself  of  his  daim  against  the 

plaintiffs  under  an  ordinary  plea  of  set-off,  and  that^  on  the  present 

pleadings  and  argument,  it  seems  to  me,  is  all  we  have  to  decide. 

Judgment  for  {he  plaintiffs. 

Attorney  for  plaintiffs :  G.  L.  P.  Eyre. 
Attorney  for  defendants :  W.  Moore. 


^^^^'  SANSOM  AND  Othkbs  v.  THE  VESTRY  OP  ST.  LEONARD, 

SHOREDITCH. 

Apportianment^Actionr—Metropolis  JRoacb  Act,  1863  (26  <fe  27  Vict  c  78),  8, 4. 

Commissioners  under  the  powers  of  a  private  Act  of  Parliament  purchased 
land  lying  partly  in  two  parishes  for  the  purpose  of  forming  a  metropolitan  road, 
and  charged  it  with  the  payment  of  an  annual  rent 

By  the  Metropolis  Roads  Act,  1863  (26  &  27  Yict.  c.  78,)  s.  4,  it  was  provided  that 
so  much  of  the  road  as  lay  within  any  parish  mentioned  in  a  schedule,  which  in- 
cluded the  two  parishes  in  question,  should  be  dealt  with  as  part  of  the  common 
highways  of  the  parish,  and  all  quit  rents  and  other  outgoings  payable  in  respect 
thereof  should  be  paid  as  part  of  the  expenses  of  maintenance : — 

Held,  that  the  effect  of  the  Metropolis  Roads  Act,  1863,  was  to  apportion  the 
rent  between  the  two  parishes  ;  and  that  the  representatives  of  the  person  from 
whom  the  land  was  bought  were  entitled  to  recover  by  action  from  each  of  the 
parishes  a  proportional  part  of  the  rent :  and  that  the  proper  form  of  declaration 
was  one  framed  on  the  statute,  and  not  for  use  and  occupation. 

This  was  an  action  to  recover  261.  58.  for  money  payable  by  the 
'defendants  to  the  plaintiffs  for  the  defendants'  use  by  the  plaintiffs' 
permission  of  certain  lands  of  the  plaintiffs. 

The  defendants  pleaded  never  indebted. 

The  cause  came  on  to  be  tried  before  Keating,  J.,  at  the  sittings 
in  Middlesex  after  Trinity  Term,  1868,  when  a  verdict  was  found 
for  the  plaintiffs,  subject  to  the  opinion  of  the  Court  on  the  follow- 
ing case : — 

1.  By  the  City  Eoad  Act  (1  Geo.  3,  c.  xxvi.),  passed  in  1761,  it 
was  provided  that  the  trustees  of  the  City  Boad,  in  the  county  of 
Middlesex,  might  purchase  land  for  the  purpose  of  making  the 
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aij'Road,  paying  the  ovmers  such  annual  rent  for  the  land  as       isod 
might  be  agreed  upon  between  the  trustees  and  the  owners.  Sakbox 

2.  At  the  time  of  the  passing  of  the  Act  a  part  of  the  land  on  gT.LiwNABD, 
which  the  City  Road  is  constructed  was  vested  in  the  plaintiffs'  Bhobbditch. 
predecessors  in  title.    After  the  construction  of  the  City  Boad,  the 

trustees  of  the  City  Eoad,  and  subsequently  the  Commissioners  of 
the  Metropolis  Eoads,  until  the  coming  into  operation  of  the  Metro- 
polis Boads  Act,  1863,  paid  the  plaintiffs'  predecessors  and  the 
plaintiffs  a  rent  of  71.  a  year  in  respect  of  the  land. 

3.  The  powers  given  to  the  trustees  under  the  Act  1  Geo.  3, 
c  xxyi.  were  subsequently  enlarged,  and  the  time  of  its  operation 
extended,  by  23  Geo.  3,  c.  cii.,  43  Geo.  3,  c.  Ixviii,  and  5  Geo.  4, 
clxi. 

4.  By  7  Geo.  4,  c.  cxlii.,  the  property  in  the  City  Boad  (subject 
to  any  rents  payable  in  respect  of  the  lands  forming  the  road) 
was  transferred  to  the  Commissioners  of  the  Metropolis  Boads,  who 
retained  the  management  thereof  until  the  passing  of  the  Metro- 
polis Boads  Act  in  1863  (26  &  27  Vict.  c.  78),  when  the  manage- 
ment vested  in  the  defendants. 

5.  By  8.  4  of  the  Metropolis  Boads  Act,  1863,  it  is  provided, 
that  "  on  and  after  the  1st  day  of  July,  1864,  so  much  of  tlie 
parish  highways  as  lies  within  any  parish  specified  in  the  first 
colamn  of  the  first  schedule  to  this  Act  annexed  shall  be  main- 
tained, repaired,  watched,  lighted,  watered,  and  dealt  with  in  all 
respects  as  part  of  the  common  highways  within  that  parish,  under 
and  subject  to  all  the  provisions  contained  in  any  Act  or  Acts  from 
time  to  time  in  force  within  that  parish  applicable  to  highways, 
streets,  footpaths,  and  footways,  and  under  and  subject  to  the 
Metropolis  Local  Management  Acts ;  and  all  quit  rents  and  other 
outgoings  payable  in  respect  thereof  shall  be  paid  accordingly  as 
part  of  the  expenses  of  maintaining  the  same." 

6.  A  portion  of  the  said  piece  of  land  is  within  the  parish  of  St. 
Leonard,  Shoreditch. 

7.  It  was  agreed  between  the  parties,  that  on  the  argument  of  the 
ease  reference  might  be  made  by  either  of  them  to  the  pleadings 
in  the  action,  and  to  the  several  Acts  of  Parliament  therein  men- 
tioned ;  and  that  the  Court  should  be  at  liberty  to  amend  the  plead- 
iiig9  (if  necessary),  and  to  draw  any  inference^  or  find  any  facts 
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1869       which  in  the  opinion  of  the  Court  a  jury  ought  to  haye  drawn  or 
B^Boij      found. 
Bt  Jmsabd       '^®  questions  for  the  opinion  of  the  Court  were,  whether  tbe 
Shobeditcu.  defendants  represented  the  trustees  of  the  City  Eoad,  or  the  Com- 
missioners of  Metropolis  Beads,  and  their  liability  in  respect  of 
the  said  road ;  and  if  they  did,  whether  the  plaintifEs'  claim  could 
be  enforced  by  action  ? 

If  the  Court  were  of  opinion  in  the  affirmative,  the  yetdict  for 
the  plaintiffs  was  to  stand  for  267.  58.  and  costs ;  if  the  Court  wero 
of  opinion  in  the  negative,  then  the  verdict  was  to  be  entered  for 
the  defendants  with  costs. 

Macnamara  (Jdf  with  him),  appeared  for  the  plaintiffs,  but  the 
Court  called  on 

EJsrseheU  {Thomas  with  him),  for  the  defendants.  Only  part  of 
the  road  is  in  the  parish  of  Shoreditch,  and  they  cannot  clearly  be 
liable  to  pay  the  whole  rent,  yet  the  whole  is  claimed  in  the  case. 
Nor  can  the  plaintiffs  recover  anything  without  an  amendment  of 
the  pleadings,  for  the  rent  must  have  been  reserved,  if  at  all,  by 
deed.  But  in  truth  the  plaintiffs'  remedy,  if  any,  is  in  equity. 
The  fact  that  the  Metropolis  Eoads  Act,  1863  (26  &  27  Vict,  a  78), 
makes  this  rent  payable  out  of  the  tolls  will  not  in  itself  give 
the  plaintiffs  a  right  of  action :  Pardoe  v.  Price  (1) ;  Edwards  r. 
Lowndes.  (2)  The  payment  in  question  cannot  be  called  a  quit 
rent,  and  would  hardly  come  within  any  of  the  terms  used  in  the 
Act. 

Macnamaray  in  reply.  The  whole  rent  issues  out  of  each  and 
every  part  of  the  land,  and  the  plaintiffs  therefore  are  entitled  to 
recover  the  whole  from  the  defendants,  who  may  claim  a  contribu- 
tion from  the  parish  in  which  the  other  part  of  the  road  is  situated. 
The  feet  that  the  land  has  now  fallen  into  two  hands  ought  not  to 
put  the  plaintiffs  to  the  necessity  of  bringing  two  actions. 

BoviLL,  C.  J.  I  am  of  opinion  that  the  plaintiffs  are  not  entitled 
to  recover  this  rent  under  a  count  for  use  and  occupation,  or  the 
whole  of  the  rent  under  any  form  of  declaration.  It  seemB  to 
me,  however,  that  they  are  entitled  to  recover  a  part  of  tbe  rent 
proportional  to  the  part  of  the  land  that  is  in  the  defendants'  parish' 
(1)  16  M.  &  W.  461.  (2)  1 E.  &  B.  81 ;  22  L.  J.  (0.3.)  lOi 
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under  a  count  firamed  on  the  statute.  At  present  the  amount  of  18^ 
this  proportional  part  has  not  been  ascertained,  and  it  must  be  B^bo/h 
ascertained  in  the  usual  way  by  the  verdict  of  a  jury,  unless  the  g^.  ltokabd, 
parties  can  agree  upon  some  other  mode.  I  think  an  obligation  Shobkditch. 
to  pay  their  proportion  of  this  rent  is  imposed  directly  on  the 
defendants  by  the  4th  section  of  26  &  27  Vict.  c.  78,  and  that 
they  are  not  merely  created  trustees  of  a  fund  out  of  which  it 
is  payable,  as  in  the  cases  of  Pardee  v.  Price  (1),  and  Edwards  v. 
Lowndes,  (2)  That  section  first  imposes  on  them  the  duty  of  main- 
taining so  much  of  the  road  as  is  in  their  parish,  and  then  proceeds, 
''all  quit  rents  and  other  outgoings  in  respect  thereof  shall  be  paid 
accordingly  as  part  of  the  expenses  of  maintaining  the  same." 
Therefore,  as  there  is  under  the  special  circumstances  of  this  road 
a  liability  to  pay  this  rent  in  respect  of  it,  the  Act  has  transferred 
the  liability  to  pay  so  much  of  it  as  is  payable  in  respect  of  the 
part  of  the  road  in  their  parish  to  the  defendants.  The  effect  of 
the  Act,  therefore,  is,  to  cause  an  apportionment  of  the  rent  in  the 
same  way  as  is  done  by  the  common  law  in  the  case  of  land  de- 
scending to  coparceners.  As,  however,  the  plaintiffs  are  not  en- 
titled to  recover  the  amount  they  have  claimed,  or  in  the  form  of 
declaration  which  they  have  adopted,  each  party  must  pay  their 
own  costs. 

Byles,  J.  I  am  of  the  same  opinion.  The  whole  difficulty  of 
the  case  arises  on  the  question  of  apportionment  I  think  the 
effect  of  the  statute  is  to  impose  on  the  defendants  a  due  proportion 
of  the  quit  rent  or  other  outgoing  which  issues  out  of  the  whole 
land.  It  may  be  doubtful  whether  this  is  strictly  a  quit  rent,  but 
that  difficulty  is  removed  by  the  other  words  used  in  the  section, 
"  other  outgoings."  Three  modes  may  be  suggested  in  which  the 
object  of  the  section  might  be  carried  out :  first,  each  parish  might 
be  held  liable  in  the  first  instance  for  the  whole  rent,  being  then 
entitled  to  recover  back  part  from  the  other  parish ;  this  would  be 
Tery  inconvenient ;  secondly,  it  might  be  worked  out  by  treating 
the  defendants  as  trustees  of  the  fund  arising  from  the  tolls,  and 
giving  to  the  plaintiffs  only  a  remedy  in  equity ;  that  would  be  still 
more  inconvenient;  thirdly,  tliis  section  may  be  interpreted  as 

(1)  16  M.  &  W.  461.  (2)  1 E,  &  B.  81 ;  22  L.  J.  (Q.B.)  104. 
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1869        itself  creating  an  apportionment  of  the  rent  between  the  two 

Sakboh     parishes,  which  is  the  only  way  which  appears  to  be  &ee  from  diffi- 

St.  Ltonacd,  culty,  and  I  think  that  is  the  construction  we  ought  to  adopt 
Shobeditch. 

Montague  Smith,  J.  I  am  of  opinion  that  the  plaintifis  are 
entitled  to  recover  a  proportional  part  of  this  rent.  Two  objections 
have  been  raised,  first,  that  there  is  no  quit  rent  payable ;  but  there 
was  a  power  under  the  original  Act  (1  Geo.  3,  c.  xxvi.)  given  to  the 
trustees  to  charge  the  land  purchased  by  them  with  a  rent,  and  the 
fact,  that  this  rent  was  paid  from  the  passing  of  that  Act  till  the 
liability  to  pay  it  was  transferred  to  the  defendants,  is  a  sufScient 
reason  for  holding  that  such  a  rent  was  created.-  Then,  secondly, 
it  is  said  there  is  no  remedy  by  action,  but  I  think  the  Act  26  & 
27  Vict  c.  78,  s.  4,  imposed  this  obligation  on  the  defendants. 
The  words  of  the  section  are  large  enough  to  include  such  a  rent, 
and  it  does  not  merely  render  them  trustees  for  the  plaintiflfs,  but 
imposes  on  them  an  obligation  to  pay  the  rent,  as  was  the  case  in 
Tibon  V.  Wani^Jc  Qas-Light  Company  (1),  where  the  law  is  clearly 
laid  down  by  Bailey,  J.  There  the  plaintiff  was  not  specifically 
named  in  the  Act,  nor  the  amount  of  his  costs,  yet  it  was  held  he 
could  recover  in  an  action  founded  on  the  statute.  Here  the  sum 
is  specific,  its  amount  being  simply  a  matter  of  calculation. 

I  agree  with  the  rest  of  the  Court  that  the  effect  of  the  legisla- 
tion is  to  apportion  the  rent  between  two  parishes  where  part  of  a 
road  is  in  one  and  part  in  the  other, 

Brett,  J.  The  defendants  can  only  be  liable  to  pay  this  rent 
if  they  have  been  made  so  by  statute,  and  looking  at  the  cases 
which  have  been  cited,  Pardoe  v.  Price  (2),  and  Edwards  v. 
Lowndes  (3),  it  would  seem  that  can  only  be  if  the  statute  requires 
them  to  pay  a  specific  rent  for  specific  land.  The  question  there- 
fore depends  on  whether  the  statute  has  apportioned  the  rent 
payable  to  the  plaintiffs  between  the  two  parishes.  By  1  Geo.  3, 
c.  xxvi.,  the  City  Road  Commissioners  were  authorized  to  purchase 
land  and  to  pay  rent  for  it,  and  it  must  be  assumed  that  this  land 
was  taken  under  the  powers  of  that  Act  from  the  plaintiffi'  pre- 
decessors, and  the  rent  now  claimed  agreed  to  be  paid.    Then  by 

(1)  4  B.  &  C.  962.  (2)  16  M.  &  W.  45L 

(3)  1  B.  i&  B.  81 ;  22  L.  J.  (Q.B.)  104. 
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7  Geo.  4,  c.  cxlii.,  the  land  was  transferred  to  the  Commissioners  of       1869 
the  Metropolis  Eoads,  but  subject  to  the  rents  payable  in  respect  of     Saksom 
it,  of  which  this  was  one,  and  as  this  was  under  the  first  statute  a  g^  lbonabd 
legal  rent  recoverable  by  action,  so  it  was,  I  think,  when  trans-  Shobeditch, 
ferred  to  the  Commissioners  of  the  Metropolis  Eoads. , 

Then  we  come  to  the  late  Act  (26  &  27  Vict  c.  78),  which 
transferred  the  management  of  the  roads  to  the  parish  vestries, 
and  the  way  that  Act  deals  with  them  is  this :  it  says  '^so  much  of 
the  roads  as  lie  within  the  parish  shall  be  maintained  as  part  of 
the  parish  highways."  It  deals  with  a  part  of  the  road,  not  the 
\?hole,  and  says  of  such  part  that  it  shall  be  maintained  by  the 
parish.  Then  the*  Act  continues,  "all  quit  rents  and  other  out- 
goings in  respect  thereof  shall  be  paid  accordingly  as  part  of  the 
expenses  of  maintaining  the  same."  Now  "  thereof"  does  not  refer 
to  the  whole  road,  but  to  the  part  of  it  within  the  parish,  so  that 
there  is  an  express  enactment  that  a  portion  of  the  quit  rents  and 
other  outgoings  shall  be  paid  by  the  parish.  Then  it  has  been 
contended  that  this  is  not  a  quit  rent ;  I  should  have  thought  that 
word  would  have  been  large  enough  to  include  it;  but  if  not,  the 
legislature  has  guarded  against  any  such  objection  by  adding  the 
words,  or  "  other  outgoings,"  which  must  mean  other  similar  out- 
goiiig&  It  seems  to  me  therefore  that  the  Act  has  transferred  to 
the  defendants  the  liability  to  pay  this  rent,  which  is  a  legal  rent 
recoverable  by  action,  but  not  the  whole  of  it,  but  so  much  of  it  as 
is  referable  to  the  part  of  the  road  within  the  parish :  and  though 
the  exact  amount  to  which  the  defendants  are  liable  is  not  men- 
tioned in  the  Act,  this  becomes  merely  a  matter  of  figures. 

Judgment  for  {he  plaintiffs  without  costs. 

Attorneys  for  plaintiffs :  LoveU,  Son,  c&  Pitfidd. 
Attorneys  for  defendants    Mills  db  Loehjer. 


1 


,h: 
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1869  FIELD  v.  MEGAW. 

^^^^^  Debtor  and  Creditor—  Equitable  Assignment  qf  a  Debt, 

A  promise  to  pay  moQey  when  the  debtor  reoeives  a  debt  dae  to  him  frooi  a 
third  person,  does  not  constitute  an  equitable  assignment^  so  as  to  charge  the 
debt  in  the  hands  of  such  third  person. 

A.  haying  a  caigo  of  wheat  brought  by  a  vessel  called  the  Mara^ita  in  the 
hands  of  a  factor  for  sale,  obtained  from  B.  a  loan  of  5002.,  for  which  he  gave  B. 
his  acceptance  at  two  months,  describing  the  consideration  to  be  '^  yalue  received 
in  wheat  ex  Maraquita^  and  they  verbally  agreed  that  the  bill  was  to  be 
renewed  from  time  to  time  until  A.  should  receive  from  the  factor  the  prooeeda  of 
the  wheat : — 

j5e2i,  that  this  did  not  chaige  the  fund  in  the  hands  of  the  fiictor,  so  as  to 
amount  to  an  equitable  assignment  of,  or  an  equitable  charge  upon,  the  fund. 


^^  The  declaration  was  for  money  received  by  the  defendants  for 

the  nse  of  the  plaintiff,  interest,  and  money  due  upon  accounts 
stated. 

Pleas :  1.  Never  indebted.    2.  Payment.    Issue  thereon. 

The  cause  was  tried  before  Byles,  J.,  at  the  sittings  in  London 
after  last  Hilary  Term.  The  plaintiff  is  a  com-merchaQt  in 
London.  The  defendant  is  a  member  of  the  firm  of  Hamilton, 
Megaw,  &  Thomson,  of  Belfast  The  plaintiff  had  purchased  a 
cargo  of  wheat  ex  MaToquiiOf  which  he  was  desirous  of  sending 
either  to  Belfast  or  Newcastle  for  sale ;  and,  in  order  to  induce  him 
to  send  it  to  Belfast  consigned  to  Hamilton  &  Co.  for  sale,  one 
Wedd  (who  was  in  the  habit  of  procuring  consignments  for  Hamil- 
ton &  Co.)  agreed  to  advance  him  500Z.  in  addition  to  the  sum 
which  Hamilton  &  Co.  were  prepared  to  advance  on  the  cargo. 
For  this  500?.  the  plaintiff  gave  Wedd  his  acceptance  at  iffo 
months,  the  bill  describing  the  consideration  to  be  "  value  received 
in  wheat  ex  MaraquUar  At  the  same  time  it  was  arranged  by 
parol  between  the  plaintiff  and  Wedd  that  the  biU  should  be  re- 
newed from  time  to  time  until  the  plaintiff  should  have  received 
the  proceeds  of  the  cargo  from  Hamilton  &  Co. ;  and  the  plaintiff 
promised  that  the  bill  should  be  paid  when  he  received  such  pro- 
ceeds, but  not  that  the  proceeds  should  be  security  for  the  amount 
of  the  bill.  No  notice  of  this  engagement  was  given  to  Hamilton 
&  Co.,  nor  did  the  wheat  or  the  shipping  documents  pass  through 
Wedd's  hands.    The  plaintiff  stopped  payment  on  the  Ist  of  June, 
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1868,  and  ultimately  compounded   with   his  creditors.      Wedd        1869 
claimed  the  500?.  from  Hamilton  &  Co.,  and  they  paid  that  sum  to       ftt.t> 
him.    This  action  was  brought  by  the  plaintiflF  to  recover  back  the      jj^'^^ 
5002.  on  behalf  of  his  creditors,  against  the  defendant  as  represent- 
ing Hamilton  &  Go. 
A  verdict  having  been  found  for  the  plaintiff  for  500?.  125.  6d., 

Sir  Q.  Honyman,  Q.C,,  in  Easter  Term  last  obtained  a  rule  nisi 
to  enter  a  nonsuit  or  a  verdict  for  the  defendant. 

ffMalletf,  Q.Cy  and  Patchett  shewed  cause.  There  was  no  equi- 
table assignment  to  Wedd  of  any  portion  of  the  proceeds  of  the 
com  in  question,  but  a  mere  promise  on  the  part  of  the  plaintiff  to 
repay  him  the  advance  of  500?.  out  of  the  proceeds  when  he  should 
receive  them.  In  Fisher  on  Mortgages,  45,  it  is  said :  "  A  person 
entitled  to  a  debt  or  chose  in  action,  or  equitably  entitled  to  a 
fimd,  may  create  a  security  thereon  not  countermandable  in  favour 
of  a  third  person,  either  by  agreement  with  him  or  by  an  order 
npon  the  debtor  or  holder  of  the  fund  to  pay  it  to  the  assignee,  by 
vhich  agreement  or  order,  after  notice  thereof,  the  debtor  or  holder 
of  the  fund  will  be  bound.  Such  an  agreement,  if  it  be  clearly 
proved,  may  be  verbal  as  well  as  in  writing.  .  .  .  And,  provided 
the  intention  be  clear,  no  particular  form  of  words  is  necessary." 
Bnt,  p.  46,  'Uhere  must  be  a  distinct  unequivocal  engagement 
that  the  particular  fund  shall  be  made  liable  to  the  debt."  A 
mere  intimation  to  the  creditor  by  his  debtor  that  he  has  made 
arrangements  for  payment  of  the  debt  out  of  a  fund  over  which  he 
still  retains  the  control,  or  a  promise  to  pay  it  out  of  a  particular 
debt  or  fund,  is  not  an  assignment, — such  an  arrangement  being 
ooantermandable :  Malcolm  v.  Scott.  (1)  The  debtor's  statement 
to  the  creditor  that  the  arrival  of  a  certain  expected  ship  will  put 
him  in  funds  to  adjust  his  account^  or  a  direction  in  a  biU  of  ex- 
change to  place  it  against  a  particular  account^  will  be  equally 
inoperative :  Jones  v.  Starker/.  (2)  The  evidence  carries  the  case 
no  further  than  this.  The  mere  fact  that  Wedd  undertook  not  to 
sue  upon  the  bill  until  the  proceeds  had  been  realized,  can  make 
no  difference.  There  was  no  express  appropriation  of  part  of  the 
^d  to  Wedd ;  nothing  to  enable  him  to  go  to  the  defendant  and 

(1)  3  Hare,  39.  (2)  16  Jur.  510. 
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1869        claim  the  money.    There  was  not  even  an  agreement  to  pay  the 
Field       500Z.  ont  of  the  proceeds,  but  only  to  pay  when  the  proceeds  were 
Mmaw.      received. 

Sir  G,  Hontfman,  Q.C.,  and  Day,  in  support  of  the  rule-  There 
was  an  agreement  between  the  plaintiiT  and  Wedd,  for  a  valuable 
consideration,  that  the  bill  should  be  renewed  from  time  to  time 
until  the  cargo  should  be  sold,  and  that  it  should  then  be  paid  by 
the  plaintiflF  out  of  the  proceeds.  The  form  of  the  bill  shews  what 
the  transaction  was.  By  the  agreement  the  plaintiff  became 
trustee  for  Wedd  as  to  so  much  of  the  fund ;  and  if  Hamilton  i 
Co.  had  paid  Wedd  the  500Z.,  they  would  have  had  a  good  defence 
to  a  claim  on  the  part  of  the  plaintiff.  If  a  man  directs  his 
debtor  to  hold  the  debt  for  a  third  pei-son,  that  is  a  good  equitable 
assignment :  Story's  Eq.  Jur.  §§  973, 1047;  CoOinson  v.  PcUrich  (1); 
Ji/TFadden  v.  Jenkyns  (2) ;  Wheatley  v.  Purr  (3) ;  Bum  v.  Car- 
valho.  (4)  In  Watson  v.  BuTce  of  WeUinffton  (5),  Sir  John  Leach 
thus  defines  an  equitable  assignment :  *'  In  order  to  constitute  an 
equitable  assignment,  there  must  be  an  engagement  to  pay  out  of 
a  particular  fund."  The  ground  of  the  decision  of  the  Vice- 
Chancellor  in  Malcolm  v.  Scott  (6)  was,  that  there  was  no  contract, 
but  a  mere  direction  given  by  a  principal  to  his  own  agent  as  to 
the  application  of  the  proceeds  of  the  ship,  countermanded  before 
any  communication  had  been  made  by  the  agent  to  the  creditor,— 
a  mere  expression  of  hope  on  the  part  of  the  debtor  that  he  would 
be  of  ability  to  pay  when  the  ship  should  be  sold ;  nothing  to  create 
a  lien  on  the  ship  or  its  proceeds.  (7)  Wedd  might  have  obtained 
an  injunction  against  the  plaintiff  and  Hamilton  &  Co.,  to  prevent 
them  from  parting  with  the  fund  until  his  demand  was  satisfied. 
And  if  an  equitable  plea  be  necessary  to  give  effect  to  the  real  con- 
tract and  do  justice  between  the  parties,  the  Court  may  amend. 

BoviLL,  C.  J.  I  am  of  opinion  that  the  verdict  was  right,  and 
that  the  rule  should  be  discharged.  The  case  turns  entirely  upon 
the  effect  of  the  parol  evidence.  The  question  is  whether  the  agree- 
ment entered  into  between  the  plaintiff  and  Wedd  was,  to  repay 

(1)2  Keen,  123, 134  702,  in  equity. 

(2)  1  PhiL  152.  (5)  1  Russ.  &  My.  602,  606. 

(3)  1  Keen,  551.  (6)  3  Hare,  39,  61. 

(4)  4  D.  &  Ad.  382 ;  4  My.  &  Cr.  690,         (7)  14  L.  J.  (Ch.)  57, 61. 
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the  5001.  advance  out  of  the  proceeds  of  the  wheat  ex  Maraquitay  ^^^ 
or  to  pay  when  the  proceeds  should  be  received.  Throughout  the  Field 
plaintiff's  evidence, — and  there  was  none  to  contradict  him, — the  i^Iboaw. 
arrangement  is  stated  to  be  that  the  bill  was  to  be  renewed  until 
the  wheat  should  be  sold  and  the  proceeds  realized.  The  plaintiff 
throughout  expressly  repudiates  having  made  that  fund  a  security 
for  the  payment  of  the  500Z.  If  so,  the  question  is  what  is  the 
inference  we  are  to  draw.  The  only  inference  which  I  can  draw 
is  that  there  was  no  such  engagement  on  the  plaintiff^s  part  as  to 
create  an  equitable  assignment,  a  claim  that  could  be  enforced  in 
equity.  The  substance  of  the  aiTangement  was  that  the  money 
realized  by  Hamilton  &  Co.  after  satisfying  their  advances,  was  to 
be  paid  to  the  plaintiff.  The  ordinary  course,  where  it  is  intended 
to  give  a  security  on  a  fund  in  the  hands  of  a  third  party,  is  to 
give  an  order  upon  such  third  party  to  pay,  or  an  authority  to  the 
creditor  to  receive,  the  money.  Nothing  of  the  sort  was  done  here. 
No  writing  passed.  And  there  is  an  express  repudiation  by  the 
plaintiff  of  his  having  told  Wedd  that  the  proceeds  of  the  cargo 
should  be  a  security  for  the  500Z.  All  that  the  evidence  amounts 
to  is,  that  Wedd  would  not  enforce  payment  of  the  bill  until  the 
plaintiff  should  have  received  the  money. 

BvLES,  J.  I  am  of  the  same  opinion.  Wedd  promised  to  renew 
the  bill  from  time  to  time  until  the  plaintiff  should  have  received 
the  proceeds  of  the  wheat;  and  the  plaintiff  promised  that  he 
would  pay  the  bill  when  he  received  the  proceeds.  There  was  no 
agreement  to  assign  to  Wedd  any  portion  of  the  debt  due  from 
Hamilton  &  Co.  to  the  plaintiff.  The  absence  of  notice  of  the  trans- 
action to  Hamilton  &  Co.,  though  notice  was  not  necessary,  is  never- 
theless an  ingredient  in  considering  the  effect  of  the  evidence.  Upon 
these  facts,  there  clearly  was  no  assignment  of  the  debt,  nothing 
to  constitute  the  plaintiff  a  trustee  of  any  part  of  the  fund  for 
Wedd. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  There  was 
no  such  agreement  for  a  specific  appropriation  of  any  part  of  the 
fond  in  the  hands  of  Hamilton  &  Co.  as  to  bind  that  fund  in 
equity.  The  evidence  falls  short  of  establishing  an  equitable 
assignment,  or  that  the  plaintiff  was  constituted  in  equity  a  trustee 
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1869       for  Wedd.    If  the  plaintiflf  had  agreed  that  the  fiind  should  be 

Yield      held  specifically  for  Wedd,  that  agreement  might  have  been  en- 

Meoaw.     forced  by  a  bill  in  equity.     There  was  nothing  more  than  an 

expectation  that  the  plaintiff  would  be  able  to  meet  the  bill  when 

he  received  the  proceeds  of  the  wheat    In  this  the  case  very  much 

resembles  Maieolm  v.  Scott.  (1) 

Brett,  J.  I  must  confess  I  have  entertained  some  doubts.  The 
law  upon  this  subject  is  brought  to  such  an  exquisite  degree  of 
refinement  that  it  is  by  no  means  easy  to  understand  it.  The 
agreement  was  that  Wedd  was  to  be  paid  when  the  proceeds  of 
the  cargo  should  be  realized.  But  I  think  there  was  no  specific 
agreement  that  Wedd  was  to  be  paid  the  500?.  out  of  the  pro- 
ceeds of  the  cargo  in  the  hands  of  Hamilton  &  Co.  The  plaintiff 
sues  the  defendant  for  money  received  to  his  use.  As  soon  as 
Hamilton  &  Ca  had  sold  the  cargo,  they  were  bound  to  hand  over 
the  proceeds  to  the  plaintiff.  They  could  only  justify  the  payment 
of  the  500Z.  to  Wedd  by  shewing  that  Wedd  could  have  filed  a 
bill  in  equity  against  them  to  compel  them  to  do  so*  To  do  this 
the  defendant  was  bound  to  prove  a  specific  agreement  that  Wedd's 
debt  should  be  paid  out  of  the  particular  fund.    This  he  has  failed 

to  do. 

Bute  discharged. 

Attorney  for  plaintiff:  Mark  Shephard. 
Attorneys  for  defendant :  Cattams  dt  Jehu* 

(1)  3  Hare,  39. 
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June  17. 
XENOS  V.  FOX.  ' 


Ship  and  Shipping — Imwrance — Suing  and  Labouring  Clause — Buiming' 

down  Clause, 

A  policy  was  made  subject  to  a  stipolation  that,  in  case  the  vessel  should  by 
accident  or  negligence  run  down  or  damage  any  other  vessel,  and  the  assured 
should  thereby  become  liable  to  pay  and  pay  as  damages  any  sum  not  exceeding 
the  value  of  ship  and  freight,  by  or  in  pursuance  of  any  judgment  of  any  Court 
given  in  any  action  defended  with  the  consent  of  the  underwriters,  they  (the 
nndeiwriters)  would  bear  and  pay  a  given  proportion  of  the  sum  so  paid. 

The  owners  were  sued  for  running  down  another  vessel,  and  obtained  a  judg- 
ment in  their  favour,  but  were  put  to  costs : — 

Edd^ — afiBrming  the  judgment  of  the  Court  of  Common  Pleas, — that  these 
costs  were  not  recoverable  from  the  underwriters  either  imder  the  running-down 
claose  or  under  the  usual  suing  and  labouring  clause. 

Appeal  by  the  plaintiff  against  a  decision  of  the  Court  of  Com- 
mon Pleas  discharging  a  rule  for  setting  aside  a  nonsuit,  or  for  a 
new  trial.  (1) 

1.  The  action  was  upon  a  Lloyd's  policy  for  6000Z.  upon  the 
steamship  Smyrna,  to  recoyer  a  proportion  of  the  expenses  in- 
curred by  the  plaintiff  in  successfully  defending  a  collision  suit,  as 
hereinafter  mentioned.    The  defendant  underwrote  for  1007. 

2.  The  policy  was  subject  to  the  running-down  clausCi  as  per 
slip  attached.    The  slip  was  as  follows : — 

''And  we,  the  assurers,  do  further  covenant  and  agree  that^  in 
case  the  said  vessel  shall,  by  accident  or  negligence  of  the  master 
or  crew,  run  down  or  damage  any  other  ship  or  vessel,  and  the 
assured  shall  thereby  become  liable  to  pay,  and  shall  pay,  as 
damages^  any  sum  or  sums  not  exceeding  the  value  of  the  said 
vessel  Smyrna  and  her  freight^  by  or  in  pursuance  of  any  judg- 
ment of  any  court  of  law  or  equity  given  in  any  suit  or  action  de- 
fended with  our  previous  consent  in  writing,  or  by  or  in  pursuance 
of  any  award  made  upon  reference  entered  into  by  the  assured  with 
our  previous  consent  in  writing,  we,  the  assurers,  shall  and  will 
bear  and  pay  such  proportion  of  three  fourth  parts  of  the  sum  80 

(1)  Law  Bep.  8  G.  P.  630. 
Vou  IV.  8  D  2 
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paid  as  aforesaid  as  the  sum  of  60007.  hereby  assared  bears  to  the 
Xbhob      value  of  the  said  vessel  Smyrna  and  her  freight" 
Fox.  ^^^  policy  also  contained  the  usual  suing  and  labouring  daose : 

*'  Andy  in  case  of  any  loss  or  misfortune,  it  shall  be  lawful  to  the 
assured,  their  factors,  servants,  and  agents,  to  sue,  labour,  and 
travel  for,  in,  and  about  the  defence,  safeguard,  and  reooveryof  the 
said  goods  and  merchandize,  and  ship,  &c.,  or  any  part  thereof, 
without  prejudice  to  this  insurance." 

8.  The  Smyrna,  whilst  navigating  the  Sulina  branch  of  the 
Danube,  came  into  collision  with  a  steam-tug  called  the  Mars,  and 
the  Mars  sustained  such  injuries  that  she  shortly  afterwards  sank 
and  was  lost 

4.  The  owners  of  the  Mara  sued  the  Smyrna  and  her  owners  in 
the  Consular  Court,  at  Gkdatz,  for  the  recovery  of  damages  for  the 
loss  of  the  Mars.  The  plaintiff  resisted  the  claim,  and  the  Court 
gave  judgment,  dismissing  the  suit^  leaving  each  party  to  bear 
their  own  costs. 

5.  The  owners  of  the  Mars  appealed  to  the  Supreme  Consular 
Court  at  Constantinople.  That  Court  confirmed  the  judgment  of 
the  Court  below,  with  costs. 

6-  The  owners  of  the  Mars  again  appealed  to  the  Privy  Council, 
and  the  appeal  was  dismissed,  with  costs. 

7.  The  plaintiff  incurred  considerable  costs  in  these  proceedings 
beyond  the  taxed  costs,  and  he  brought  this  action  to  recover  a 
proportion  thereof. 

8.  At  the  trial,  the  plaintiff  proposed  to  prove  that  the  defendant 
gave  his  consent  in  writing  to  the  defence  of  the  suit  and  appeals. 
The  Chief  Justice  ruled  that  the  fact  was  immaterial,  and  that  the 
plaintiff,  upon  the  construction  of  the  policy,  was  not  entitled  to 
recover  the  costs  in  question. 

Sir  G.  Honyman,  Q.O.  {WaiTcin  WHUams  and  Cohen  with  bim), 
for  the  plaintiff.  The  running-down  clause  was  introduced  in  con- 
sequence of  the  decision  of  the  Court  of  Queen's  Bench  in  Be  Vatix 
V.  Salvador  (1);  and,,  although  the  costs  in  question  are  not, 
strictly  speaking, ''  damages,"  yet,  in  construing  this  clause,  regard 
must  be  had  to  the  obvious  intention  of  the  parties,  and  the  liberal 

(l)4Ad.&E.i20. 
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int^retation  which  is  always  applied  to  the  language  of  policies       1869 
of  insurance :  Paterean  t.  Harris.  (1)    At  all  events,  the  money      xbnos 
was  paid  for  the  purpose  of  averting  a  loss  which  otherwise  would       ^.^ 
have  &llen  upon  the  underwriters,  and  so  is  recoverable  under  the 
suing  and  labouring  clause :  Kidston  v.  Empire  Mtmne  Insurance 
Onnpany.  (2)    The  main  object  of  the  suing  and  labouring  clause 
is  to  give  the  assured  an  interest  in  saving  as  much  as  possible  for 
the  underwriters. 

[Lush,  J.  The  suing  and  labouring  clause  does  not  come  into 
operation  until  a  loss  or  misfortune  has  actually  happened.  The 
assured  cannot^  under  that  clause,  claim  the  cost  of  employing  a 
tug  to  prevent  the  vessel  going  on  shore. 

BiAOKBTTBN,  J.  The  only  '<  misfortune  "  here  is,  that  the  owners 
of  the  Mara  were  unreasonable  enough  to  sue  the  Smyrna  without 
sufficient  cause.  In  Kidston  v.  Empire  Marine  Insurance  Com' 
pany  (2),  there  was  a  total  loss  of  the  ship;  and  the  claim  was  for 
expenses  incurred  in  rescuing  the  cargo  from  a  situation  in  which 
there  would  have  been  a  total  loss  of  that  also.] 

Then,  the  plaintiff  had  the  consent  of  the  underwriters  to  defend 
the  proceedings;  consequently,  he  is  entitled  to  recover,  as  for 
money  paid,  the  expenses  which  he  incurred  in  making  his 
defence. 

J.  C,  Mathew  (Browny  Q.C7.,  with  him),  for  the  defendant,  was 
*  not  called  upon. 

GocEBUBN,  O.J.  I  am  of  opinion  that  the  judgment  of  the 
Court  below  was  right.  The  suing  and  labouring  clause  has  no  ap- 
plication whatever  to  the  facts  of  this  case.  That  clause  applies  to  a 
loss  or  misfortune  happening  to  the  thing  insured.  Nor  has  it  any 
relation  to  the  running-down  clause.  The  running-down  clause  is 
a  distinct  contract,  under  which  the  underwriters  engage  to  pay  a 
proportion  of  any  damages  which  may  be  awarded  against  the  as- 
sured in  a  suit  for  a  collision  which  may  be  defended  with  their 
previous  consent  in  writing.  That  is  express.  The  view  suggested 
by  Sir  6.  Honyman  would,  no  doubt,  be  an  equitable  view  of  the 
matter.    But  the  parties  have  not  so  contracted,  and  we  cannot  do 

(1)  1  B.  &  S.  336. 
(2)  Law  Bep.  1  G.P.  635 ;  in  error,  Law  Bep.  2  O.P.  357. 

8D2  2 
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it  for  them.  It  can  hardly  be  said  that  the  expenses  in  questioi^ 
Zjnros  were  incurred  by  reason  of  the  consent  of  the  underwrites  to  the 
F^  suit  being  defended.  That  assent  was  given  only  with  reference 
to  the  special  terms  of  the  running-down  clause.  If  damages  had 
been  recovered  by  the  owners  of  the  Ma/n  against  the  plaintiff^ 
that  would  have  brought  the  case  within  the  clause. 

EjbllYi  C.R,   Channell,  B.,   Lush   and   Hate8»  JJ.,  and 
Clsasby,  B.,  concurred. 

Judgment  affirmed. 

Attorneys  for  plaintiff :  Thomas  &  EoUams. 
Attorneys  for  defendant :  Waltons  &  BuVb. 


JmelS.  [IN  THE  EXOHEQUEB  CHAMBER.] 


JOHN  FOWLER  akd  the  REV.  JOHN  ALLEN,  Glbrk,  ti.«TflE  BISHOP 
OF  GLOUCESTER  AND  BRISTOL,  th»  RIGHT  REV.  DAVID  ANDEB- 
SON,  AND  THE  REV.  CHARLES  HILL  WALLACE. 

Church  Building  Act,  5  Oeo.  4,  c.  10^— Election  qf  Life- Trustees. 

The  Church  Building  Act  (5  Geo.  4,  c.  103),  s.  6,  enacts  that  the  several  peisons 
subscribing  sums  not  less  than  50Z.  each  to  the  building  of  a  church  shall  elect 
three  trustees  from  amongst  themselves,  for  (amongst  other  things)  the  nomins- 
tion  of  a  spiritual  person  to  serve  the  church. 

S.  7  enacts  that,  in  case  any  of  the  persons  first  appointed  trustees  shall  die  or 
resign,  the  majority  of  the  50Z.  subscribers  present  at  a  meeting  to  be  called  for 
that  purpose  by  one  or  more  such  trustees,  upon  a  certain  notice,  shall  appoint 
any  other  502.  subscriber  a  life-trustee  in  his  place. 

8.  8  enacts  that,  if  the  number  of  persons  subscribing  shall  not  exceed  three, 
such  persons  shall  be  deemed  to  be  the  life-trustees  under  the  Act  i  and,  in  case 
of  the  death  or  resignation  of  any  one  of  them,  he  may  by  deed  or  will  nominate 
his  successor. 

And  s.  12  enacts  that  the  life-trustees  shall  nominate  for  the  first  two  tans^  or 
for  any  number  of  turns  which  may  occur  within  forty  yean ;  and  that»  if  all 
the  subscribers  entitled  to  elect  trustees  shall  die  before  such  nominations  shall 
have  been  made  or  such  forty  years  shall  have  elapsed,  the  incumbent  of  the 
parish  shall  nominate ;  with  a  proviso,  that,  if  tdl  the  601,  shareholdera  shall  die, 
80  that  no  election  of  a  trustee  can  be  made,  and  a  trustee  shall  die  or  rsaign,  the 
incumbent  of  the  parish  shall  become  a  trustee : — 

ffeld, — affirming  the  judgment  of  the  Court  of  Common  Pleas, — that  s.  8  applies 
only  to  the  first  election  of  trustees,  and  that  there  could  be  no  subsequent  appoint- 
ment of  trustees  except  in  the  manner  pointed  out  in  s.  7»  viz.  by  the  majority  at 
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«  meeting  called  by  the  snmying  tnutee%  even  tiioagh  there  was  only  one  50^         ig69 

»nbflcriber  remaining ;  and  that,  on  the  death  of  one  or  all  of  the  trustees  without  — ~ 

any  such  election  having  taken  place,  the  sole  surviving  50Z.  subscriber  did  not  ^^ 

by  force  of  the  statute  become  a  life-trustee.  Bishop  of 

Glougbrsb. 

QuABE  IICPBDIT.    The  fallowing  ease  was  stated  for  the  opinion 

of  the  Court  of  Common  Pleas :— * 

1.  The  church  or  chapel  of  the  Holy  Trinity,  Hotwells,  in  the 
city  of  Bristol,  and  in  the  diocese  of  Gloucester  and  Bristol,  was 
built  in  the  year  1830  by  certain  persons  acting  under  the  pro- 
visions of  5  Geo.  4,  c  103,  intituled,  *'  An  Act  to  make  farther 
provision,  and  to  amend  and  render  more  effectual  three  Acts 
.passed  in  the  fifty-eighth  and  fifty-ninth  years  of  his  late  Majesty 
and  in  the  third  year  of  his  present  Majesty  (1),  for  building 
and  promoting  the  building  of  additional  churches  in  populous 
parishes."  The  said  church  or  chapel  is  situate  within  the  parish 
of  Clifton  and  city  of  Bristol,  and  diocese  of  Gloucester  and 
Bristol ;  and  the  requirements  of  s.  5  of  the  aforesaid  Act  were  all 
duly  complied  with  prior  to  the  erection  of  the  said  church  or 
chapeL  The  building  was  completed  and  was  duly  consecrated  for 
divine  service  within  the  period  of  forty  years  before  the  commence- 
ment of  this  suit. 

2.  Many  persons,  exceeding  three  in  number,  subscribed  to  build 
the  church;  and  the  plaintiff  Fowler  was  one  of  the  persons  origi- 
nally proposing  to  build  the  church,  and  subscribed  601.  for  that 
purpose. 

3.  On  the  6th  of  October,  1830,  the  first  election  of  trustees 
nnder  the  provisions  of  the  Act  took  place,  and  Sir  E.  C.  Hartopp, 
Bart,  T.  Whippie,  and  A.  G.  Harford  Battersby,  were  duly  elected 
life-trustees. 

4.  On  the  8th  of  the  same  month,  the  three  trustees  duly  ap- 
pointed the  Bev.  John  Hensman,  clerk,  as  the  spiritual  person  to 
serve  the  church ;  and  on  their  nomination  to  the  bishop  he  was 
duly  licensed  to  serve. 

5.  On  the  23rd  of  the  same  month,  at  a  meeting  of  the  life- 
trustees,  it  was  resolved  that  the  renters  of  pews  should  pay  in 
advance  from  the  day  of  the  consecration  for  pews  they  engaged  to 
take  for  one  year  from  the  21st  of  December,  1830,  to  the  Christmas 

(1)  68  Geo.  3,  c.  45;  69  Geo.  8,  c.  134;  3  Qea  4,  c  72. 
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18^9       following ;  the  pew-rents  in  future  to  be  dated  from  the  2l8t  of 
FowLEB     December  in  each  year,  and  to  be  paid  for  at  the  time  of  beiug 

Bishop  op    taken. 

Glouomteb.      g^  Qu  |;he  26th  of  August,  1863,  Isaac  Cooke  was  duly  elected 
a  life-trustee  in  the  place  of  Sir  E.  0.  Hartopp,  deceased. 

7.  On  the  2l8t  of  December,  1836,  J.  S.  Harford  was  duly 
appointed  a  life-trustee,  in  the  place  of  T.  Whipple,  deceased. 

8.  On  the  9th  of  January,  1845,  John  Hensman  having  been 
presented  to  another  church,  the  then  trustees  nominated  the 
Rev.  Humphrey  Allen,  clerk,  to  the  said  church  or  chapel ;  and  he 
was  licensed  by  the  bishop  accordingly. 

•  9.  On  the  17th  of  July,  1854,  John  Hensman,  and  also  Abraham 
Hilhouse,  were  duly  appointed  life-trustees  in  the  places  of 
Battersby  and  Cooke,  deceased. 

10.  In  April,  1864,  Hensman  died,  and  no  new  trustee  was 
appointed  in  his  place ;  and  there  then  were  only  three  subscribers 
of  50?.  living,  viz.  the  plaintiff  Fowler,  and  Hilhouse  and  Harford, 
the  trustees. 

11.  On  the  17th  of  April,  1866,  Harford  died. 

12.  No  election  of  trustees  was  held  after  that  of  1864^  except  as 
hereinafter  appears. 

13.  The  plaintiff  Fowler,  not  being  aware  of  the  fact  that  Hil- 
house, the  surviving  trustee,  was  then  living,  in  July,  1866,  caused 
to  be  affixed  to  the  door  of  the  church  a  fourteen  days*  notice  call- 
ing a  meeting  of  the  persons  who  had  subscribed  towards  the  build- 
ing thereof  sums  not  less  than  507.  each,  and  being  owners  or 
renters  of  pews  in  the  same,  for  the  purpose  of  nominating  and 
appointing  by  writing  under  their  hands  some  other  person  dniy 
qualified  to  be  a  life-trustee.  Such  notice  was  signed  by  Fowler, 
and  was  affixed  to  the  door  of  the  church  upon  the  two  Sundays 
next  preceding  the  day  when'the  meeting  was  intended  to  be  held. 
At  the  day  and  time  appointed  for  the  meeting.  Fowler  alone 
attended;  and  he  nominated  and  appointed  himself  in  writing 
under  his  hand  to  be  a  life-trustee  in  due  form,  according  to  the 
requirements  of  the  statute. 

14.  On  the  9th  of  April,  1867,  Hilhouse  died,  and  thereupon  the 
plaintiff  Fowler  became  the  only  surviving  person  who  had  sob- 
scribed  502.  and  upwards  to  build  the  church. 
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15.  On  the  11th  of  August,  1867,  the  incumbency  of  the  church        1869 
became  yacant  by  the  resignation  of  the  Bev.  H.  Allen,  the  then     yowlvbl 
incumbent.  .      ^^^^ 

16.  On  the  happening  of  the  avoidance,  the  plaintiff  Fowler,  on  GLouowTBa 
the  22nd  of  August,  1867,  nominated  and  presented  the  co-plaintiff, 

the  Bev,  John  Allen,  to  the  defendant  the  Bishop  of  Gloucester 
and  Bristol  for  his  approbation  and  license,  and  to  be  duly  ad- 
mitted to  the  church ;  but  the  bishop  did  not  act  upon  the  said 
presentation  and  nomination. 

17.  After  making  his  nomination.  Fowler  for  the  first  time 
learnt  the  fact  that  Hilhouse,  deceased,  had  claimed  to  be  and  act 
as  a  life-trustee;  and  thereupon  Fowler,  on  the  5th  of  September, 
1867,  caused  a  notice  to  be  affixed  to  the  door  of  the  church,  ap- 
pointing a  meeting  to  elect  life-trustees  on  the  20th  of  September, 
1867  ;  and  such  notice  was  affixed  to  the  door  upon  the  two 
Sundays  next  preceding  the  day  appointed  to  hold  the  meeting. 

18.  Before  the  holding  of  the  meeting,  viz.  on  the  19th  of 
August,  1867,  the  defendant  Anderson,  who  since  the  year  1864 
had  been  and  then  was  the  yicar  of  Clifton,  and  as  such  the  incum- 
bent of  the  parish  in  which  the  church  was  built  (and  also  as  such 
claiming  to  be  the  sole  life-trustee),  nominated  and  presented  to 
the  bishop  the  defendant  Wallace  as  his  clerk,  to  serve  the  church, 
and  to  fill  the  yacancy  caused  by  the  resignation  of  the  Bev.  H. 
Allen ;  and  the  bishop  accepted  and  acted  upon  the  said  nomina- 
tion and  presentation  of  Anderson,  and  on  the  19th  of  September, 
1867,  approyed  and  licensed  the  defendant  Wallace  to  the  church, 
and  duly  inducted  him  to  the  same. 

19.  The  meeting  convened  by  the  plaintiffs  notice  for  the  20th 
of  September,  1867,  was  held  at  the  time  and  place  appointed ; 
and  Fowler  attended  thereat,  and  elected  himself  to  be  a  life- 
trustee,  by  writing  under  his  hand. 

20.  A  question  was  raised  by  the  defendant  as  to  the  right  of 
Fowler  to  be  treated  as  a  pew-owner  or  pew-renter  according  to 
the  Act  of  Parliament  The  following  are  the  facts  bearing  on 
that  question : — 

21.  Upon  the  original  allotment  of  pews,  one  was  allotted  to 
him,  and  he  held  it  for  some  years  and  paid  the  rent ;  but,  for 
some  time  before  the  year  1855,  he  had  ceased  to  occupy  or  pay 


672  COUBT  OF  COMMON  PLEAS.  [L.  R 

^^^        for  it,  or  in  any  manner  to  interfere  with  the  use  of  it    The 
FowLBB     acting  authorities  of  the  church  before  1855^  and  erer  since,  have 
BiBHOp  or    acted  as  the  proprietors  of  that  pew ;  and  it  has  been  rented,  occm- 
Glouobstkb.  *pied,  and  paid  for  by  others. 

22.  In  August,  1866,  the  plaintiff  applied  to  the  person  employed  to 
let  pews,  and  paid  six  months'  rent  in  advance  for  coiother  year. 

23.  On  the  7th  of  September,  1867,  the  plaintiff  became  assignee 
of  another  pew  held  by  one  Biley  up  to  the  2l8t  of  December,  fol- 
lowing. The  plaintiff  was  and  is  a  member  of  the  Church  of 
England. 

24.  Immediately  after  such  nomination  and  appointment  of  him* 
self  on  the  20th  of  September,  Fowler  nominated  and  appointed 
the  co-plaintiff  the  Bev.  John  Allen  to  the  church,  and  presented 
him  to  the  bishop,  for  his  approbation  and  license  thereto ;  but 
the  bishop  refused  to  accept  the  said  nomination  and  ajqxuntment, 
or  to  license  the  Bev.  John  Allen  to  the  church,  on  the  ground 
that  he  had  previously  acted  on  the  nomination  and  appointment 
made  by  the  defendant  Anderson,  and  had  approved,  licensed,  and 
inducted  the  defendant  Wallace  thereto. 

25.  The  defendant  Anderson  claims  by  virtue  of  his  being  in- 
cumbent of  the  parish  of  Clifton,  and  under  the  cireumstanoes 
appearing  by  this  case,  to  be  the  sole  life-trustee  of  the  church, 
and  as  such  alone  entitled  to  nominate  and  present  a  clerk  thereta 

26.  The  church  was  in  November,  1863,  duly  constituted  and 
made  a  district  church. 

The  question  for  the  opinion  of  the  Court  (who  were  to  be*  at 
liberty  to  draw  inferences)  was,  whether  the  plaintiff  Fowler  was, 
at  the  time  of  either  of  the  aforesaid  nominations  of  the  plaintiff 
the  Bev.  John  Allen  to  the  said  church,  entitled  to  nominate  or 
present  thereto. 

Sir  B.  (Mier,  Q.C.  (F.  J.  Wood  and  Philbrtch  with  him),  for 
the  plaintiffs. 

Lopes  {Coleridge,  Q.C.,  and  C.  W.  fl.  Fryer ,  with  him),  for  the 
defendants. 

Cur.  adv.  wU. 

May  8.  Bbett,J.  In  this  special  case,  the  question  for  the  Court, 
as  stated  in  the  case,  was,  whether  the  plaintiff  Fowler,  at  the  time 
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of  either  of  two  nominations  made  by  him  of  the  oo-plaintiff,  the        ^^^ 
Sev«  John  Allen,  to  the  incumbency  of  the  church  or  chapel  of     Fowlbb 
the  Holy  Trinity,  Hotwells,  in  the  city  of  Bristol,  was  entitled  to    bistop  of 
make  such  nomination.  Gu»uca8ira. 

The  material  facts  on  which  the  question  depended  were,  that 
the  plaintiff  Fowler,  and  several  others,  more  than  three  in  number, 
had  in  1880,  being  within  forty  years  from  the  nominations  in 
question,  subscribed  50Z.  and  upwards  respectively  towards  the 
building  of  the  said  church  or  chapel.  In  October,  1830,  three 
life-trustees  duly  elected  had  nomiuated  the  Bev.  John  Hensman 
to  the  incumbency.  He  resigned  in  January,  1845,  and  was  re- 
placed, upon  the  nomination  of  the  three  life-trustees,  by  the  Kev. 
Humphrey  Allen.  In  April,  1864,  whilst  Hensman,  Harford,  and 
Hilhouse,  were  life-trustees,  Hensman  died,  and  at  that  time  the 
only  surviving  subscribers  of  50i  and  upwards  were  the  two  elected 
trastees,  Harford  and  Hilhouse,  and  the  plaintiff  Fowler.  On  the 
17th  of  April,  1866,  Harford  died.  In  July,  1866,  Fowler,  without 
communicating  with  Hilhouse,  gave  fourteen  days'  notice,  accord- 
ing to  the  statute  (5  Geo.  4,  c.  103),  of  a  meeting  to  elect  trustees, 
and  on  the  day  named  attended  and  elected  or  nominated  himself  to 
be  a  life-trustee.  Hilhouse  died  on  the  9th  of  April,  1867,  leaving 
the  plaintiff  Fowler  the  only  surviving  subscriber  of  50?.  and 
upwards.  On  the  11th  of  August,  1867,  the  Eev.  Humphrey 
Allen  resigned.  On  the  19th  of  August,  1867,  the  defendant  the 
Bight  Bev.  David  Anderson,  the  incumbent  of  the  parish  in  which 
the  church  or  chapel  is  situated,  nominated  the  co-defendant,  the 
Rev.  Charles  Hill  Wallace,  to  the  incumbency.  On  the  22nd  of 
August,  1867,  the  plaintiff  Fowler  nominated  the  co-plaintiff,  the 
Bev.  John  Allen. 

On  the  5th  of  September,  1867,  Fowler  gave  fourteen  days* 
notice,  by  publication,  of  a  meeting  to  elect  life-trustees ;  and  on 
the  20th  of  September,  1867,  he  again  elected  or  nominated  him- 
self as  life-trustee. 

Upon  the  original  allotment  of  pews  in  the  said  church  orchapel, 
one  was  allotted  to  Fowler ;  but  from  some  time  previous  to  1855 
he  had  ceased  to  occupy  or  pay  for  such  pew,  and  the  acting 
authorities  of  the  church  had  from  that  time  acted  as  the  pro- 
prietors of  that  pew,  and  had  let  it  and  received  the  rent    In 
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1869       August,  1866y  Fowler  applied  to  and  obtained  from  the  person 

FowLKB     employed  to  let  pews  another  pew,  for  which  he  then  paid  six 

Bishop  of    ^o"^*!^**'  ^^*  ^  advance.    On  the  7th  of  September,  1867,  Fowler 

Gloucebteb.  became  assignee  of  another  pew  held  by  one  Eiley,  up  to  the  21st 

of  December  following. 

Upon  these  facts,  it  was  contended  on  behalf  of  .the  plaintifis  that 
Fowler  had,  by  virtue  of  the  statute  5  Geo.  4,  c.  103,  and  the  cir- 
cumstances, become  a  life-trustee  in  April,  1864,  when  Hensmaji 
died,  and  sole  life-trustee  when  Hilhouse  died ;  that  Fowler  had 
made  a  valid  election  or  nomination  of  himself  as  life-trustee  in 
July,  1866,  or,  if  not,  a  valid  election  or  nomination  of  himself 
in  September,  1867 ;  that  no  lapse  had  occurred,  or,  if  it  had,  the 
power  given  to.  the  bishop  thereby  had  not  been  exercised;  that 
the  defendant  the  Bight  Bev.  D.  Anderson  had  never  obtained  any 
right,  either  as  incumbent  or  trustee,  to  nominate ;  and  consequently 
that  one  or  other  of  the  nominations  of  the  co-plaintiff  AUen  by  the 
plaintiff  Fowler  was  valid. 

On  the  part  of  the  defendants  it  was  contended  that  the  defendant 
the  Bight  Bev.  D.  Anderson*  became  by  virtue  of  the  statute  a  life- 
trustee  in  April,  1864,  on  the  death  of  Mr.  Hensman,  as  at  that 
time  Fowler  was  not  a  trustee  and  could  not  elect  a  trustee ;  that 
Fowler  never  became  a  trustee;  that,  consequently,  in  August, 
1867,  and  indeed  from  the  death  of  Hilhouse,  the  Bight  Bev.  D. 
Anderson  was  sole  trustee ;  and  that  his  nomination  of  Wallace  on 
the  19th  of  August,  1867,  was  a  valid  nomination  by  him  as  sole 
trustee.  It  was  further  suggested  that,  if  the  nomination  by  him 
was  not  good  as  by  a  trustee,  it  was  good  by  virtue  of  his  office  as 
incumbent  of  the  parish. 

The  decision  depends  upon  the  proper  construction  of  the  statute 
5  Geo.  4,  c.  103,  and  its  application  to  the  circumstances  of  the 
case.  In  the  first  place,  I  am  of  opinion  that,  upon  the  facts  stated, 
Fowler  was  not  a  pew-owner  or  renter  in  April,  1864,  or  in  July, 
1866 ;  but  that  he  became  a  pew-renter  in  August,  1867. 

Secondly,  I  am  of  opinion  that  Fowler  never  became  a  life-trustee 
by  election,  under  s.  7. 

In  July,  1866,  he  was  not  a  pew-owner  or  renter,  and  conse- 
quently was  not  entitled  to  vote  for  a  trustee  or  to  be  elected  as  a 
trustee :  and  in  September,  1867,  though  he  was  a  pew-renter,  it 
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seems  to  me  that  the  maohinery  of  s.  7  is  wholly  inapplicable  to       1869 
the  then  existing  circumstances.  Fowlib 

The  next  question  is  whether  the  Bight  Eev.  D.  Anderson  ever  g^g^^p  ^ 
became  a  life-trustee,  or  was  in  August,  1867,  entitled  to  nominate,  Qw)uok8tbb. 
as  incumbent  of  the  parish.  Both  points  depend  upon  the  construc- 
tion of  s.  12.  I  think  that  the  words  **  all  the  subscribers  entitled 
to  elect  trustees,"  used  in  that  section,  mean,  all  who  originally 
subscribed  50L  and  upwards,  though  they  may  not  at  the  moment 
of  a  vacancy  be  entitled  to  vote,  because  they  are  not  at  that 
moment  pew-owners  or  renters;  otherwise,  though  there  were  three 
properly  elected  trustees  alive  on  the  happening  of  a  vacancy,  and 
all  the  other  original  subscribers  were  still  alive,  but  not  at  the 
moment  pew-owners  or  renters,  yet  able  to  become  so  on  any*  day, 
the  nomination  would  fall  to  the  incumbent. 

It  seems  to  me,  therefore,  that  ^'all  the  subscribers  entitled 
to  elect  trustees,"  giving  to  those  words  the  sense  which  I  at- 
tribute to  them,  were  not  dead,  and  that  the  conditions  never 
existed  which  would  have  made  the  Bight  Bev.  D.  Anderson  a 
trustee,  or  would  have  entitled  him  to  nominate  as  incumbent  of 
the  parish. 

The  remaining  question  is,  whether  the  plaintiff  Fowler,  before 
either  nomination  made  by  him,  became  a  trustee  by  virtue  of  s.  8 
of  the  statute.  If  not,  the  nomination  by  him,  as  well  as  that 
by  the  Bight  Bev.  D.  Anderson,  may  be  invalid,  and  the  nomina- 
tion may  be  in  lapse  to  the  bishop. 

Now,  as  to  s.  8,  it  is  contended  on  behalf  of  the  defendants,  that 
it  applies  only  to  the  time  at  which  trustees  must  first  have  been 
called  into  existence,  that  is,  only  in  case  there  were  not  originally 
more  than  three  subscribers  of  502.  and  upwards.  But  the  words 
do  not  grammatically  bear,  of  necessity,  that  construction;  and 
the  spirit  of  the  legislation  would  seem  rather  to  be  that  there 
should  be  three  trustees,  being  subscribers,  so  long  as  any  three 
such  persons  should  be  alive,  to  be  chosen  by  election,  so  long  as 
more  than  three  subscribers  should  be  alive,  to  be  instituted  by  the 
statute  if  not  more  than  three  alive.  There  is,  no  doubt,  a  difficulty 
in  this  construction,  which  is,  that,  if  Fowler  be  held  to  have  be- 
come a  trustee  in  April,  1864,  under  this  section,  he  became  so 
without  being  a  pew-owner  or  renter,  although  under  s.  7  he  could 
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1869       not  have  roted  for  a  trustee  or  have  been  elected  a  trustee.    Seo- 
TynwTwt     tion  8,  however,  imposes  no  such  limitaticm  as  this,  whether  it 
Bisaop  or    ^PP^^  ^^7  ^  ^^  ^^  institution  of  trustee  or  also  to  subseqfuent 
Olodoistib.  periods. 

It  seems,  therefore,  to  me  more  consistent  with  the  i^irit  of  the 
legislation,  with  the  interpretation  of  s.  12  to  which  I  have  arrived, 
and  to  true  construction,  to  say  that  &  8  applies  to  any  period  within 
forty  years  at  which  there  are  not  more  than  three  original  sab- 
scribers  of  607.  and  upwards  alive.  It  follows  that  Fowler  became 
a  trustee  in  April,  1864,  that,  upon  the  death  of  Hilhouse,  he 
became  sole  trustee,  and  that  at  the  time  of  either  nomination  by 
him  he  was  entitled  to  nominate. 

Under  these  circumstanees,  judgment  in  my  opinion  should  be 
entered  for  the  plaintiffi. 

WiLLES,  J.  I  have  now  to  deliver  the  judgment  of  my  Brother 
Keating  and  myself. 

We  agree  with  the  judgment  of  my  Brother  Brett  up  to  this 
point,  that>  unless  the  8th  section  of  the  Act  is  in  &vour  of  three 
or  a  less  number  of  subscribers  who  in  the  first  instance  exceeded 
that  number,  the  plaintifib  are  not  entitled  to  recover,  but  that  the 
right  to  appoint  became  in  the  year  1866  vested  in  the  incumbent 
as  trustee  with  the  one  surviving  trustee,  or  that  he  had  a  right  to 
appoint,  as  he  did  appoint^  as  incumbent,  either  of  which  rights 
will  come  under  s.  12 ;  or,  if  not,  that  the  right  had  lapsed  to  the 
bishop, — ^in  either  of  which  cases  the  plaintiffs  have  no  right :  and 
that  reduces  the  question  to  the  only  point  on  which  a  difference 
of  opinion  exists,  viz.  whether  the  8th  section  applies  to  a  number 
of  subscribers  of  50/.  each,  originally  exceeding  three,  but  who  in 
the  course  of  time  have  been  reduced  to  the  number  of  three 
or  less. 

In  the  opinion  of  my  Brother  Keating  and  myself,  the  8th  section 
is  not  applicable  under  such  circumstances. 

The  scheme  of  the  Act  appears  to  be  that,  on  the  certificate  of  a 
certain  number  of  the  householders  of  the  parish,  upon  certain 
notices  which  are  provided  by  the  Act,  the  bishop  is  to  be  autho- 
rized to  sanction  the  building  or  purchasing  of  a  church  for  the 
cure  of  souls  in,  the  parish ;  and  then  by  the  6th  section  it  is 
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enacted  in  general  terms  that  the  several  and  respective  persons       1889 
who  propose  to  build,  and  who  are  persons  subscribing  for  that     TPnwf.« 
purpose  a  sum  of  not  less  than  50Z.  each,  shall  elect  three  trustees    q^J^  ^ 
amongst  themselves  for  two  purposes,  viz.  for  the  management  and  Oiaucomtib. 
general  regulation  of  the  temporal  affairs  of  such  church  or  chapel 
in  the  first  place ;  secondly^  for  the  nomination  to  the  bishop  of  a 
spintual  person  to  serve  the  same ;  which  trustees  are  to  be  called 
life-trustees  of  the  church  or  chapel,  and  are  to  continue  to  be  such 
trustees  so  long  as  any  spiritual  person  nominated  by  them  under  the 
Act  shall  serve  such  church  or  chapel.  It  would  seem  from  that  seo- 
tion  that  the  intention  of  the  Act  was,  that  there  should  be  a  body 
not  springing  or  coming  into  existence  from  time  to  time  for  the 
pfurpose  of  nomination  only  if  the  living  should  become  vacant,  but. 
a  continuous  body  who  should  attend  to  the  management  and  gene- 
ral regulation  of  the  temporal  affairs  of  the  church  or  chapel ;  a 
body,  therefore,  in  the  ezist^ice  of  which  there  should  be  no  break, 
and  whose  existence  should  not  depend  on  the  will  of  an  individual. 

The  7th  section  provides  for  the  supply  of  a  vacancy  in  the 
number  of  the  life-trustees  to  be  appointed  under  s.  6 ;  and  it  is 
unnecessary  to  make  any  remark  on  that  section,  beyond  saying 
that  we  entirely  concur  with  my  Brother  Brett  in  his  view,  that 
the  machinery  of  that  section  was  inapplicable  under  the  circum- 
stances in  which  the  plaintiff  Fowler  sought  to  elect  himself  in 
1866,  when  he  had  no  pew,  or  in  1867,  when  he  had  gained  a 
pew.  It  seems  almost  a  solecism  to  speak  of  a  man  electing  him- 
self, without  referring  to  the  machinery  of  the  election,  which 
seems  inapplicable  to  such  a  case. 

Passing  over  for  a  moment  s.  9,  s.  12  is  the  section  which  confers 
the  right  of  nomination  upon  the  life-trustee  or  trustees  of  any 
such  church  or  chapel.  I  may  here  observe,  in  passing,  that  the 
word  '^  trustee  "  is  used  in  the  singular  number,  as  if  the  survivor 
of  the  trustees  appointed  might  nominate.  That  would  certainly 
be  so  under  the  8th  section,  to  which  reference  will  presently  be 
made*  It  would  seem,  however,  that  the  use  of  the  singular  as 
well  as  of  the  plural  number  in  the  12th  section  was  intentional. 
It  looks  as  if  it  were  intended  that  the  trustees  for  the  time  being 
should  have  the  right  in  them,  though  the  full  number  was  not 
filled  up.    They  may  nominate  for  the  first  two  turns  after  the 
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18G9       consecration  of  the  church  or  chapel,  or  for  any  number  of  tanu 
FowLEB     daring  the  space  of  forty  years  after  the  same ;  and  all  sabeequent 
Bishop  OF    nominations  shall  be  in  the  incumbent  of  the  parish  or  eztra- 
GMwcwrrBB.  parochial  place. 

The  first  clause  of  the  12th  section  provides  for  a  nomination  by 
the  trustees  for  two  turns  or  space  of  forty  years,  and  afterwardB 
for  a  nomination  by  the  incumbent,  with  an  exception  which  I 
need  not  read:  and  then  comes  this  provision, — ''In  ease  of  anj 
neglect  of  any  trustee  or  trustees,  patron,  or  incambent»  respec- 
tively, to  make  such  nomination,  the  same  shall  lapse  as  in  tbe 
case  of  actual  benefices."  We  think  "  neglect "  must  be  read  there 
in  the  sense  of  omission  to  make  the  nomination*  It  would  seem 
that  at  the  end  of  six  months  from  the  time  of  the  vacancy,  the 
bishop  might  appoint.  Then  it  proceeds, — ^'^  And,  if  all  the  sub- 
scribers entitled  to  elect  trustees  shall  die  before  such  nominations 
shall  have  been  made,  or  such  forty  years  shall  have  elapsed  as 
aforesaid,  then  and  in  every  such  case  the  nomination  shall  be 
made  by  the  incumbent  during  such  period."  That,  therefore, 
gives  the  incumbent  the  right  of  nominating  at  the  end  of  the 
forty  years,  in  the  event  of  the  death  of  the  subscribers  entitled  to 
elect  such  trustees.  Who  are  the  subscribers  entitied  to  elect 
trustees  ?  The  choice  is  between  subscribers  of  50/.,  whether  they 
have  pews  or  not,  supposing  they  have  the  capacity  to  obtain  peivs^ 
and  subscribers  of  50/.  having  pews.  Looking  to  the  continnouB 
character  of  the  trustees,  it  does  seem  an  inconvenient  construction 
to  be  put  on  the  section,  and  one  not  intended,  that  it  should  mean 
where  the  subscribers  who  had  no  pews  were  able,  should  they 
choose,  to  furnish  themselves  with  pews,  then  the  incumbent 
should  not  have  the  right  It  seems  more  reasonable  that^  when 
the  case  should  arise  in  which  there  should  be  a  nomination  to  be 
made,  and  there  were  then  no  persons  who  could  appoint  new  tms- 
tees  without  first  re-poss^ssing  themselves  of  pews,  to  say  that  the 
incumbent  should  have  the  right  This  would  suggest  a  reading 
of  the  words  ''subscribers  entitied  to  elect  trustees"  as  meaning 
subscribers  of  50/.  having  pews  at  the  time  the  nomination  is  to  be 
made.  The  section  concludes  with  tliis  proviso, — ^"  that,  if  all  such 
subscribers  shall  die,  so  that  no  such  election  of  any  trustee  can  be 
made,  and  any  one  of  the  trustees  for  the  time  shall  die  or  vacate, 
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then  and  in  every  such  case  the  incumbent  for  the  time  being 
shall  be  and  become  a  trustee."    That  provides  for  the  case  of  the     Fowleb 
incumbent  haying  a  share  in  the  nomination  with  the  surviving    bisj^pof 
trustees,  there  being  no  power  of  filling  up  the  vacancy.  Glouobstke. 

To  come  back  to  the  8th  section.  Does  the  8th  section  fill  up 
the  gap  in  any  other  way  than  by  enacting  that,  if  the  number 
originally  did  not  exceed  three,  that  then  the  persons  who  survived 
should  be  the  life-trustees  themselves?  That  must  depend  on  the 
termB  of  that  section*  '^  If  the  number  of  persons  subscribing  to 
build  or  purchase  such  church  or  chapel  shall  not  exceed  three, 
such  person  or  persons  shall  be  and  be  deemed  to  be  the  life-trus- 
tee or  life^trustees  of  such  church  or  chapel  under  the  provisions 
of  this  Acty"  and  shall  have,  use,  and  exercise  all  such  and  the  like 
powers  and  authorities  as  life-trustees  chosen  under  the  provisions 
of  this^Act;  and  in  case  of  tlie  death  or  resignation  of  such  life- 
trustee,  the  person  nominated  by  him  in  his  last  will  and  testa- 
ment shall  be  a  life-trustee  in  his  place."  Does  that  mean  the 
number  of  persons  subscribing  in  the  first  instance  not  exceeding 
three  ?  or  does  it  mean  the  number  of  persons  subscribing  who 
may,  in  the  course  of  events,  have  been  reduced  to  a  number  not 
exceeding  three  ?  In  the  opinion  of  my  Brother  Keating  and  my- 
self, it  applies  to  subscribers  who  at  the  beginning  are  of  the  num- 
ber of  three  or  less,  and  it  gives  to  these,  who  are  so  few  that  they 
may  be  almost  considered  as  the  patrons  of  the  church,  the  same 
powers  as  are  vested  by  the  Act  in  the  nominees  of  those  who  con- 
stitute a  more  numerous  body  of  probably  smaller  subscribers  to 
building  the  church. 

We  seem  to  be  confirmed  in  this  by  the  provision  that,  in  the 
case  of  the  death  or  resignation  of  any  such  life-trustee  (that  is,  a 
life-trustee  being  one  of  a  body  of  three  or  less  originally  building 
the  church  out  of  their  funds),  the  person  nominated  by  him  shall 
be  a  life-trustee  in  his  place, — a  power  which  is  not  given  to  the 
life-trustees  appointed  under  s.  7  by  the  general  body. 

Upon  these  grounds,  we  are  unable  to  agree  in  the  conclusion 
that  the  8th  section  helps  the  plaintiffs ;  and,  in  our  judgment,  the 
decision  of  the  C!ourt  ought  to  be  in  favour  of  the  defendants. 
There  will,  therefore,  be  judgment  for  the  defendants. 

The  Bishop  of  Gloucester  was  only  a  formal  party.    He  entered 
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1869        a  disclaimer ;  and  no  question  arises  as  to  his  position*    The  qnea- 
Vii!wt.int     tion  arises  entirely  as  to  the  position  of  the  incumbent. 

(^"'^^r^  c7t«<Z^m«n<  for  the  defendants. 

The  plaintiffs  brought  error  in  the  Exchequer  Chamber,  and  the 
case  was  argued  on  the  18th  of  June,  1869. 

jR  J.  Wood  (Sir  B.  CoUier,  A.  O.,  and  Philbriek,  with  him),  for 
the  plaintiffs.  In  the  year  1830,  several  persons,  exceeding  thiee 
in  number,  acting  under  5  Geo.  4,  c.  103,  subscribed  the  sum 
of  501  each  towards  the  building  of  a  church,  and  life-trustees 
were  duly  appointed.  In  1864  there  were  three  trustees  living, 
viz.  Hensman,  Harford,  and  Hilhouse.  In  that  year  Hensman 
died.  In  April,  1866,  Harford  died ;  and  in  July  in  that  year, 
Fowler,  in  ignorance  that  Hilhouse  was  stUl  living,  called  a  meet- 
ing of  subscribers  to  elect  trustees,  giving  the  fourteen  days'  notice 
required  by  s.  7  of  the  statute ;  and,  on  the  day  appointed.  Fowler 
attended,  and  nominated  himself  to  be  a  life-trustee.  Hilhouse 
having  died  in  April,  1867,  Fowler  (who  was  then  the  sole  surnv- 
ing  subscriber  of  50Z.)  gave  notice  of  another  meeting  to  elect  trns- 
tees,  and  on  the  20th  of  September  again  nominated  himself  a  life- 
trustee.  Looking  at  the  whole  scope  and  intention  of  the  statute, 
the  sole  surviving  subscriber  became,  under  the  circumstances 
stated  in  the  case,  a  trustee  by  force  of  the  words  of  the  Act^  with- 
out going  through  the  form  of  calling  a  meeting  and  electing  him- 
self. It  was  an  idle  proceeding  altogether.  The  incumbency 
became  vacant  on  the  11th  of  August,  1867.  On  the  19th  the 
incumbent  of  the  mother  church  nominated  the  defendant  Wallace 
to  the  bishop,  who  inducted  him  accordingly.  On  the  22nd  of 
August,  and  again  on  the  20th  of  September  (after  the  second  so- 
called  meeting  and  election).  Fowler  nominated  the  co-plaintifT 
Allen  to  the  bishop,  who  declined  to  act  upon  that  nomination, 
having  already  accepted  the  nomination  of  the  defendant  Walla(^. 
The  preamble  and  ss.  13,  14,  63,  73,  79,  and  81  of  58  Geo.  3, 
c  45,  and  s.  32  of  59  Geo.  3,  c.  134,  have  some  bearing  upon  this 
question. 

[Blackburn,  J.  The  question  in  reality  turns  upon  the  con- 
struction of  a  few  sections  of  5  Geo.  4,  c.  103.] 
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That  Acty  which  first  introduced  the  system  of  contribution,  holds 
^nt  to  persons  subscribing  sums  of  501  and  upwards  each  a  pro- 
spect of  benefidal  enjoyment  for  forty  years  of  an  estate  capable  of 
Jbeing  assigned  inter  vivos,  and  of  being  disposed  of  by  will.  The 
material  sections  are  the  6th,  7th,  8ih,  and  12th.  (1)    The  effect 

(1)  Sect.  6  enacts  "  that  the  several  hands,  any  other  person  having  sub- 
scribed a  sum  not  less  than  601,,  and 
being  an  owner  or  renter  of  a  pew  in 
such  church  or  chapel,  and  a  member 
of  the  Church  of  England,  a  life-trustee 
in  the  place  of  the  life-trustee  so  dying 
or  resigning ;  and  every  such  new  life- 
trustee  shall  in  every  respect  be  vested 
with  such  and  the  like  powers  and 
authorities,  to  all  intents  and  purposes, 
as  the  person  to  whose  place  he  may  be 
nominated  and  appointed  as  aforesaid.'* 

Sect.  8  enacts  **  that,  if  the  number 
of  persons  subscribing  to  build  or  pur- 
chase such  church  or  chapei  shall  not 
exceed  three,  such  person  or  persons 
shall  be  and  be  deemed  to  be  the  life 
trustee  or  life-trustees  of  such  church 
or  chapel  under  the  provisions  of  this 
Act,  and  shall  have,  use,  and  exercise 
all  such  and  the  like  powers  and  autho- 
rities to  all  intents  and  purposes  as  any 
such  life-trustees  as  aforesaid  chosen 
under  the  provisions  of  this  Act  may 
use  and  exercise;  and,  in  case  of  the 
death  or  resignation  of  any  such  life- 
trustee,  the  person  nominated  by  biro, 
being  a  member  of  the  Church  of  Eng- 
land, by  his  last  will  and  testament,  or 
by  any  instrument  signed  by  him,  shall 
be  a  life-trustee  in  his  place." 

Sect  12  enacts  "  that  the  life-trustee 
or  trustees  of  any  such  church  or  chapel 
which  shall  be  built  or  purchased  by 
private  subscription,  may  nominate  for 
the  first  two  turns  which  shall  occur 
after  the  consecration  of  the  church  or 
chapel,  or  for  any  number  of  turns 
which  may  occur  during  the  space  of 
forty  years  after  the  same,  to  the  bishop 
of  the  diocese  for  his  approbation  and 
licence,  a  spiritual  person  to  serve  the 
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.and  respective  persons  proposing  to 
build  or  purchase  any  such  church  or 
chapel,  or  any  such  building  as  afore- 
eaid,  and  their  assigns,  respectively  sub- 
scribing for  that  purpose  sums  of  not 
less  than  607.  each,  shall  elect  three 
trustees  from  amongst  themselves  for 
the  management  and  general  regula- 
tion of  the  temp(»ral  affairs  of  such 
•cfauxch  and  chapel,  and  for  the  nomina- 
tion to  the  bishop,  for  a  limited  period, 
of  a  spiritual  person  to  serve  the  same ; 
and  such  trustees  shall  be  called  life- 
(trustees  of  such  church  or  chapel,  and 
shall  continue  such  trustees  so  long  as 
any  spiritual  person  nominated  by  them 
-under  the  provisions  of  this  Act  shall 
serve  such  church  or  chapel.** 

Sect.  7  enacts  ''  that,  in  oase  any  of 
the  persons  first  appointed  life-trustees 
of  any  such  church  or  chapel  shall 
during  the  period  above  mentioned 
iiappen  to  die,  or  shall  signify  to  the 
other  life-trustees  his  resignation  of 
such  trust,  it  shall  be  lawful  for  the 
majority  of  the  persons  who  have  sub- 
scribed towards  the  building  or  pur- 
chasing such  church  or  chapel  sums 
Aot  less  than  601.  each,  and  being  own- 
ers or  renters  of  pews  in  the  same,  who 
shall  be  present  at  any  meeting  to  be 
called  for  that  purpose,  and  which  meet- 
ing any  one  or  more  of  such  trustees 
-are  hereby  authorized  and  required  to 
'Call  and  appoint,  upon  fourteen  days' 
notice  at  the  least  being  affixed  to  the 
door  of  such  church  or  chapel  upon  the 
two  Sundays  next  preceding  the  day  on 
which  such  meeting  is  intended  to  be 
held,  from  time  to  time  to  nominate 
and  appoint^  by  writing  under  their 
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1869  of  8s.  6  and  8  is,  that  subscribers  of  not  less  than  50Z.  each  shall 
FowLEB  elect  three  trustees  fix>m  amongst  themselves ;  but  that,  if  there  be 
Bishop  of  ^^^  three  such  subscribers,  those  three  shall  be  trustees,  and  in 
Gloucisteb.  case  of  the  death  or  resignation  of  any  one  of  them,  the  person 
nominated  by  him  by  deed  or  will  shall  be  the  trustee  in  his  stead. 
Sect  7  regulates  the  mode  of  election  when  a  vacancy  occurs  in  the 
trust.  And  the  proviso  at  the  end  of  s.  12  makes  the  incumbent 
of  the  parish  church  a  trustee  in  the  event  of  all  the  50Z.  sub- 
scribers dying,  so  that  no  election  of  a  trustee  can  take  place. 
There  is  no  gift  over  of  the  power  of  nomination  until  all  the  501 
subscribers  are  dead  or  the  forty  years  have  elapsed.  At  the  time 
of  the  death  of  Hilhouse,  therefore,  under  the  whole  purview  of 
the  Act  the  plaintiff  Fowler  became  a  statutory  trustee.  The  fonn 
of  election  gone  through  amounts  only  to  an  assent  on  his  part  to 
accept  the  ofiBce  of  trustee. 

[Blagkbubn,  J.  The  latter  part  of  s.  12  is  not  consistent  with 
your  construction  of  s.  8  or  with  the  judgment  of  my  Brother  Brett 
in  the  Court  below.] 

There  is  no  doubt  an  inconsistency ;  but,  looking  at  the  general 
scope  of  the  Act,  and  at  the  language  of  ss.  8  and  12,  the  only 
sensible  construction  that  can  be  given  to  them  is,  that  Fowler 
became  on  the  death  of  Eensman  in  1864,  or  at  all  events  in  1867 
when  Hilhouse  died,  a  trustee. 

Lopes  {Sir  J.  D.  Coleridge^  B.  O.,  and  Fryer,  with  him)  was  not 
called  upon. 

same;  and  all  subsequent  nomination  tees  shall  die  before  sacb  nomination 

shall  be  in  the  incumbent  of  the  parish  shall  have  been  made,  or  mdi  forty 

or  extraparochial  place  in  which  each  years  shall  hare  elapsed  as  aforesaid, 

church  or  chapel  shall  be  built  or  pur-  then  and  in  every  such  case  the  nomi- 

chased ;  unless  in  case  of  such  chapel  nation  shall  be  made  bj  the  incumbent 

being  made  a  district  church  as  herein*  during  such  period :  Proyided  also^  that, 

after  (s.  16)  mentioned,  in  which  case  if  all  snch  snbscribers  shall  die,  so  that 

such  subsequent  nomination  shall  be  in  no  such  election  of  any  trustee  can  be 

the  patron  of  the  church  of  the  original  made,  and  any  one  of  the  trustees  for 

parish ;  and,  in  case  of  any  neglect  of  the  time  shall  die  or  vacate,  then  and 

any  trustee  or  trustees,  patron,  or  in«  in  every  suoh  case  the  incumbent  for 

cumbent  respectively,  to  make  such  the  time  being  shall  be  and  become  a 

nomination,  the  same  shall  lapse,  as  in  trustee,  to  use  and  exercise  all  powers 

the  case  of  actual  benefices ;  and,  if  all  and  authorities  given  to  trustees  under 

the  subscribers  entitled  to  elect  trust-  the  provisions  of  this  Act." 
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£elly,  CB.     I  am  of  opinion  that  the  judgment  of  the  Court       18G9 
of  Ck)mmon  Pleas  should  be  affirmed.    It  appears  that  in  the  year     fowleb 
1830,  under  the  powers  of  the  Acts  of  Parliament  on  the  subject,  a    ^igj^p  ^^ 
number  of  persons  subscribed  for  the  building  of  a  church,  and  Glocoktbb. 
proceeded  to  elect  three  trustees.    These  trustees  were  changed 
from  time  to  time  by  death  or  otherwise ;  until  in  the  year  1864 
the  three  life-trustees  were  Hensman,  Harford,  and  Hilhouse.    In 
the  course  of  that  year  Hensman  died ;  and  in  1866  Harford  died ; 
and  thus  Hilhouse  became  the  only  surviving  trustee.    Hilhouse 
died  in  1867,  and  upon  his  death  the  body  of  trustees  became 
extinct    The  first  question  is  whether  upon  the  death  of  any  one 
of  the  trustees,  the  plaintiiT  Fowler,  being  the  only  qualified  person 
in  existence,  became  ipso  facto,  by  the  equity  of  the  statute,  a 
life-trustee  in  his  place.    I  am  of  opinion  that  he  did  not,  but  that 
it  was  necessary  for  the  two  surviving  trustees,  under  s.  7  of  the 
Act,  to  go  through  the  ceremony  of  calling  a  meeting  of  persons 
who  had  subscribed  50Z.  or  upwards  each  towards  the  building  of 
the  church,  for  the  purpose  of  filling  up  the  vacancy ;  and,  that 
fonnality  not  having  been  complied  with,  I  find  nothing  in  the  Act 
to  warrant  us  in  holding  that  Fowler  became  at  that  time  a  life- 
trnstee*    The  6th  section  of  the  Act  applies  to  the  first  election  of 
trustees.     The  7th  section  provides  for  the  filling  up  vacancies 
arising  from  the  death  or  resignation  of  a  trustee,  and  expressly 
requires  a  meeting  of  50Z.  subscribers  to  be  called  for  the  purpose 
of  electing  one  of  their  number  a  life-trustee  in  his  place.    It  is 
trae  that  it  is  now  known  that,  assuming  him  to  have  then  been  a 
pew-owner  or  renter.  Fowler  was,  at  the  time  of  Hensman's  death, 
the  only  person  who  could  have  been  elected.    But,  for  anything 
that  was  known  at  the  time,  there  might  have  been  other  candi- 
dates for  the  office  of  trustee.    The  next  question  is,  whether, 
upon  the  death  of  the  last  of  the  three  life-trustees  in  1867,  Fowler 
became,  without  any  meeting  being  called,  and  without  any  elec- 
tion, the  sole  trustee  under  s.  7.    Now,  for  this  purpose,  as  well  as 
on  the  first  point,  it  was  argued  for  the  plaintiffs  that  Fowler,  as 
the  sole  surviving  502.  subscriber,  became  by  virtue  of  s.  8  sole 
trustee.    I  think  it  is  only  necessary  to  look  at  the  clear  and  dis- 
tinct language  of  that  section  to  see  that  it  can  have  no  such 
opemtion.    [His  Lordship  read  s.  8.]    It  is  only  necessary  to  read 

8E2  2 
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^8^        these  words  to  see  that  s.  8  applies  only  to  the  state  of  things 

FowLSB     existing  at  the  outset, — ^to  the  original  appointment  of  trosteee. 

BnHOPar    ^  there  were  then  only  three  subscribers  of  50/.  or  upwards  each, 

G11OUOE8TER.  ^Qj  ^Quid  \yQ  the  trustees,  without  the  necessity  of  any  meeting 

or  any  election.    But,  to  say  that,  when  three  life-trustees  have 

once  been  elected,  and  have  acted  for  years,  that  section  is  to  apply 

if  the  number  of  trustees  and  of  501.  subscribers  should  be  reduced 

to  three  or  a  less  number,  would  be  to  introduce  a  new  promon 

into  the  Act,  which  might  tend  to  defeat  its  operation  in  many 

ways.     The  concluding  provision  of  s.  8,  enabling  a  trustee  dying 

or  resigning  to  appoint  his  successor  by  will  or  by  deed,  tends  to 

shew  how  impossible  it  is  to  apply  that  section  to  the  case  which 

has  arisen  here. 

Without,  therefore,  referring  to  s.  12,  it  seems  to  me  that  the 
election  of  trustees  and  the  mode  of  filling  up  vacancies  in  the 
trust,  are  expressly  provided  for  by  s&  6  and  7,  and  that  it  is  not 
competent  to  us  to  speculate  upon  the  beneficent  intentions  of  the 
legislature,  and  to  superadd  a  provision  which  is  not  to  be  fonnd 
in  the  Act,  and  which  might  have  the  effect  in  many  cases  of 
defeating  and  nullifying  its  provisions.  It  is  enough,  to  say  that 
the  two  surviving  trustees  in  1864,  or,  when  in  1866  the  number 
of  life-trustees  was  reduced  to  one,  the  sole  surviving  trustee  or 
trustees  did  not  proceed  to  fill  up  the  vacancies  in  the  manner 
pointed  out  by  the  statute,  and  consequently  that  Fowler  never 
did  become  a  trustee. 

For  these  reasons  I  think  the  judgment  of  the  Court  of  Common 
Pleas  should  be  affirmed. 

BiiACKBUBN,  J.  Agreeing  as  I  do  with  what  has  &llen  from  the 
Lord  Chief  Baron,  I  desire  only  to  add  a  few  words.  The  5  Geo.  4) 
c.  103,  by  s.  6,  enacts,  that  persons  respectively  subscribing  sums  of 
not  less  than  50Z.  each  towards  the  building  of  the  church,  shall  elect 
from  amongst  themselves  three  trustees,  who,  amongst  other  things, 
are  to  nominate  for  a  limited  period  a  spiritual  person  to  serve  the 
church;  and  a  subsequent  section  (s.  12)  gives  them  the  patronage 
for  the  first  two  turns  or  forty  years.  Having  by  s.  6  provided  for 
the  first  election  of  trustees,  the  7th  section  points  out  the  way  in 
which  vacancies  are  to  be  filled,  viz.  by  election  by  the  majority  of 


VOL.  rV.]  TEINITT  TERM,  XXXH  VICT.  685 

the  50L  subscribers  present  at  a  meeting  to  be  called  for  that  pur-  1869 
pose  by  any  one  or  more  of  such  trustees.  In  the  case  which  has  Fowlhb 
happened,  of  there  being  at  the  time  a  vacancy  happened  only  one  bibhof  or 
subscriber  eligible^  it  might  have  been  weU  worthy  the  considera-  Qi^ugbthb, 
tion  of  the  legislature  whether  the  form  of  an  election  might  not 
be  dispensed  with.  But  they  have  not  dispensed  with  it  There 
is  another  contingency  which  the  legislature  do  not  seem  to  have 
ocmtemplated,  viz.  that  it  might  happen  that  all  three  of  the 
trustees  might  die  without  having  supplied  the  vacancies.  It  seems 
to  be  casus  omissus.  There  is  no  provision  in  the  Act  for  continu- 
ing the  trust  Is  there,  then,  any 'power  to  supply  the  omission? 
Section  7  clearly  does  not  give  it :  and  upon  this  the  Court  of 
Common  Pleas  were  unanimous;  and  this  Court  entirely  agrees 
with  them,  except  that  one  of  my  brethren,  I  believe,  entertains 
some  doubt  The  difference  of  opinion  in  the  Court  below  arose 
upon  s.  8,  the  meaning  of  which  my  Brother  Brett  conceived  to  be, 
that,  whenever  the  number  of  50Z.  subscribers  should  be  reduced  to 
three,  those  three  should  ipso  facto  become  life-trustees.  But,  when 
the  words  of  that  section  are  looked  at,  they  seem  to  me  to  apply 
not  to  the  case  of  the  number  being  reduced  by  death,  but  where 
the  number  of  50Z.  subscribers  originally  did  not  exceed  three ;  and 
it  is  only  in  that  event  that  the  last  provision  in  s.  8  is  to  come 
into  operation,  viz.  the  appointment  of  a  successor  by  deed  or  will. 
No  such  power  is  given  to  the  elected  trustees.  This  circumstance 
is  pointed  out  and  relied  on  by  my  Brother  Willes  in  the  judgment 
in  the  Court  below.  I  cannot,  therefore,  agree  with  the  interpreta- 
tion put  by  my  Brother  Brett  upon  s.  8,  and  I  come  to  the  conclu- 
sion that  that  section  has  no  reference  to  the  case  of  the  number  of 
trustees  being  reduced  by  death  or  resignation  to  less  than  three. 
The  result  is  that  there  are  no  longer  any  trustees,  and  that  the 
plaintiff  Fowler  had  no  power  to  nominate  an  incumbent 

It  is  unnecessary  to  enter  upon  the  question  of  fact  as  to  whether 
Fowler  was  or  was  not  a  pew-owner  or  renter,  or  to  say  whether  or 
not  the  defendant  Anderson  had  a  right  to  appoint 

Lush,  J.  I  also  am  of  opinion  that  the  case  which  has  arisen 
here  is  one  not  provided  for  by  the  Act,  and  that  the  plaintiff 
Fowler  was  not  entitled  to  act  as  trustee.    Looking  at  the  general 
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1869  scheme  of  the  Act^  and  especially  to  as.  6  and  12}  the  intention  of 
FowLEB  the  legislature  seems  to  have  been  to  give  the  patronage  of  the 
Bishop  op  church  to  subscribers  of  50i  and  upwards  for  a  period  of  forty  years, 
Gloucesteb  to  be  exercised  by  trustees  elected  in  a  certain  way.  I  have  no 
doubt  whatever  as  to  the  meaning  of  s.  8.  That  section  is  clearly 
confined  to  the  case  of  the  number  of  50Z.  subscribers  originally  not 
exceeding  three.  It  has  no  application  to  the  case  of  the  number 
of  elected  life-trustees  becoming  by  death  or  resignation  reduced 
below  three.  I  at  first  felt  some  doubt  whether  upon  the  equity  of 
s.  7  we  ought  not  to  hold  that  Fowler  became  ipso  &cto  a  tmstee 
when  he  became  the  sole  surviving  person  who  was  eligible  as  a 
trustee,  because  it  seemed  useless  to  go  through  the  ceremony  of 
calling  a  meeting  for  the  purpose  of  electing  him.  But,  upon 
further  consideration,  I  think  we  cannot  so  hold.  The  statute  con- 
templates that  there  may  be  several  persons  out  of  whom  the 
trustee  or  trustees  may  be  elected.  Calling  a  meeting  is  not  a 
mere  idle  ceremony:  there  must  be  a  notice  in  writing,  under  the 
hands  of  the  trustees,  affixed  to  the  church  door ;  and  thus  one 
object  of  calling  a  meeting,  viz.,  insuring  publicity,  is  attained. 
Again,  if  a  meeting  were  held,  the  surviving  trustee  or  trustees 
might  have  declined  to  vote  for  Fowler,  and  so  he  would  not  be 
elected  by  a  majority,  as  the  Act  requires.  At  all  events,  the 
statute  has  not  said,  as  it  might  have  done  if  it  had  been  intended, 
that,  where  all  the  trustees  have  died,  and  only  one  subscriber  of 
502.  remains,  he  shall  be  deemed  to  be  the  trustee  for  carrying  out 
the  purposes  of  the  Act.  I  therefore  think  that  Fowler  had  no 
right,  either  within  s.  7  or  s.  8,  to  appoint  an  incumbent.  I 
entirely  put  out  of  sight  the  meeting  called  by  Fowler  after  the 
death  of  Hilhouse.  He  was  not  a  trustee,  and  had  no  power  to  call 
a  meeting. 

Ghannell,  B.,  Hates,  J.,  and  Cleasby,  B.,  concurred. 

Judgment  affirtned. 

Attorneys  for  plaintiffs :  Poole  &  Hughes. 

Attorneys  for  defendants :  Toungi,  Jones,  Boberts,  &  Bales. 


Jtdy5, 
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MORRIS  V.  OGDEN. 

IncumherU — Stu^pennan — Sequestration — 1  Jk  2  Vict.  c.  106 — Church  Discipline 
-4c«  (3  <fc  4  Vict.  c.  Se)—Sentence,  Ambiguity  of. 

When  a  clergyman  has  been  suspended  ab  officio  et  a  benefido,  be  is  not  entitled 
to  any  of  the  profits  of  the  benefice,  and  cannot  recover  them  by  action  during  the 
continuance  of  the  suspension,  although  no  sequestration  may  have  issued. 

When  a  sentence  of  suspension  is  pronounced  under  the  Church  Discipline  Act, 
the  sentence  need  not  shew  on  its  face  that  seven  days  notice  of  the  execution  of 
the  commission  was  given,  as  required  by  s.  4  of  the  Act,  or  that  the  inquiry  was 
in  public,  or  that  the  other  provisions  of  the  statute  as  to  the  preliminary  proceed- 
ings, with  which  the  bishop  pronouncing  the  sentence  has  not  been  personally 
concerned,  have  been  strictly  observed. 

A  charge  of  having  committed  adultery  or  fornication  with  A.  6.  is  sufficiently 
definite  to  sustain  a  sentence  of  suspension. 

This  action  was  brought  to  try  whether  the  plaintiff  was  incam- 
bent  of  the  benefice  of  St.  Peter's,  Ashton-under-Lyney  and  as  such 
entitled  to  certain  payments,  rents,  fees,  and  emoluments  to  the 
benefice  appertaining. 

The  first  count  was  for  breaking  and  entering  the  church  and 
a  pulpit  and  reading-desk  of  the  plaintiff  therein,  and  keepmg  the 
plaintiff  ejected  from  the  same,  and  preventing  him  from  enjoying 
his  perpetual  curacy  of  St.  Peter's,  Ashton ;  the  second  for  money 
received  by  the  defendant  to  the  use  of  the  plaintiff;  and  the  third 
for  detaining  the  keys  of  the  church. 

The  defendant  pleaded  to  the  first  count  not  guilty,  and  a 
traverse  of  the  messuage,  pulpit,  and  reading-desk  beipg  the  plain- 
tiff's ;  to  the  second,  never  indebted ;  and  to  the  third,  non  detinet. 
Issue  thereon. 

The  cause  came  on  for  trial  before  Montague  Smith,  J.,  at  the 
summer  assizes  at  Manchester,  1867,  when  a  verdict  was  found  for 
the  plaintiff,  damages  5002L,  subject  to  the  opinion  of  the  Court 
upon  the  following  case : — 

1.  St.  Peter's,  Ashton-under-Lyne,  is  a  district  chapelry  formed 
in  pursuance  of  the  statute  59  Geo.  3,  c.  134,  s.  16,  and  constituted 
under  an  order  in  council  of  the  29th  of  January,  1840. 

2.  The  position  of  the  chapelry  and  the  minister  thereof  is 
defined  by  s.  17  of  the  8  &  9  Yict  c  70 ;  and  the  minister  thereof 
didy  nominated  and  licensed,  and  his  successors,  are  and  are 
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18&       esteemed  in  law  to  be  a  perpetual  curate  and  body  politic  with 
BiloBBis      perpetual  succession,  and  as  such  entitled  to  the  payment  of 
Q^i„^      certain  payments,  rents,  fees,  and  emoluments  as  belonging  and 
appertaining  to  the  benefice. 

3.  The  patron  of  St  Peter's  is  the  rector  of  the  parish  of  Ashton* 
under-Lyne. 

4.  The  plaintiff  wa9  duly  nominated  and  appointed  incumbent 
and  perpetual  curate  of  St.  Peter  s  in  1848.    The  licence  under 

*       the  episcopal  seal  is  dated  the  3rd  of  October,  1848,  and  the 
plaintiff  read  himself  in  on  the  15th  of  October,  1848. 

5.  The  plaintiff  continued  to  officiate  as  the  incumbent  of  St. 
Peter's,  and  continued  in  receipt  of  the  payments,  rents,  fees,  and 
emoluments  till  January,  1861.  It  was  to  be  taken  that  he  was 
properly  appointed  and  was  entitled  to  receive  such  payments,  &&, 
till  that  date. 

6.  On  the  15th  of  January,  1861,  the  plaintiff  left  Ashton  for 
Worcester,  and  certain  events  there  took  place  which  led  eventa- 
ally  to  proceedings  being  taken  in  the  Divorce  Court  by  Mrs. 
Morris,  the  plaintiff's  wife,  which  resulted  in  a  decree  of  judicial 
separation  being  pronounced  by  that  Court  in  November,  1861. 

7.  On  the  17th  of  January,  1861,  the  plaintiff  returned  ta> 
Ashton,  and  left  the  next  morning,  and  went  to  reside  temporarily 
at  Leeds,  intending  to  return  to  his  benefice  of  St.  Peter's,  and 
appointed  a  curate  (the  Bev.  T.  Badley)  to  take  charge  thereof. 

8.  Mr.  Badley  continued  to  officiate  and  to  do  all  the  duties  for 
about  three  calendar  months.  The  plaintiff  did  not  reside  in.Ashton* 
from  the  15th  of  January,  1861,  except  as  hereinafter  appears. 

9.  On  the  16th  of  April, — just  before  the  termination  of  the 
three  months, — the  plaintiff  received  a  letter  from  his  solicitor,  Hr. 
Damton,  a  resident  in  Ashton,  apprising  him  of  the  state  of  teehng 
in  Ashton,  and  advising  him  to  apply  to  the  Bishop  of  Manchester 
for  a  licence  of  non-residence.  The  plaintiff  accordingly  wrote  to- 
the  bishop,  inclosing  Mr.  Damton's  letter,  and  asking  for  such 
licence. 

10.  On  the  16th  of  April,  1861,  the  bishop  issued  a  monitiott' 
under  1  &  2  Yict.  c.  106,  s.  54,  requiring  the  plaintiff  forthwith 
to  proceed  to  and  reside  in  his  benefice,  and  also  sent  a  letter  to 
the  plaintiff  apprising  him  that  a  monition  had  been  issued. 


V. 
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11.  The  letter  was  received  by  the  plaintiff  on  the  17th  of  1869 
April ;  and  a  copy  of  the  monition,  after  an  endeayoor  to  effect  mobbxs 
personal  service,  was  left  by  the  derk  to  the  bishop's  secretary  on 
the  18th  of  April  at  23,  St  Paul's  Street,  Leeds,  where  the  plain- 
tiff was  residing  at  the  time ;  but  the  plaintiff  could  not  be  found; 
and  on  the  same  day  a  copy  of  the  monition  was  posted  on  the 
doors  of  the  parish  church  of  Leeds  and  on  the  door  of  St  Paul's 
church,  Leeds,  and  a  copy  was  delivered  to  the  officiating  minister 
of  St  Paul's,  Leeds,  within  which  district  the  plaintiff  then  tempo- 
rarily resided,  and  another  copy  of  the  monition  was  served  on  the 
churchwardens  of  the  parish  church  of  Leeds ;  and  a  copy  was  on 
the  same  day  affixed  to  the  doors  of  St  Peter's,  Ashton,  and  of 
Ashton  parish  church,  in  which  parish  and  district  the  plaintiff's 
benefice  was  situate.  The  plaintiff  afterwards  wrote  to  the  bishop 
a  letter  dated  the  2nd  of  May,  1861,  acknowledging  the  receipt 
of  the  letter  and  monition. 

12.  In  compliance  with  the  monition  the  plaintiff  returned  to 
his  benefice  on  the  15th  of  May,  1861,  being  within  the  time 
limited  by  the  monition ;  and  on  the  following  day  he  went  to 
St  Peter's  church  to  perform  a  burial  service,  where  Mr.  Badley 
had  gone  for  a  like  purpose.  Mr.  Eadley  performed  the  service ; 
and,  owing  to  the  plaintiff's  presence  at  the  church,  some  hundreds 
of  peiBons  assembled  in  and  near  the  churchyard.  The  plaintiff 
on  leaving  the  church  was  followed  by  a  large  portion  of  the 
crowd  to  his  house,  and  was  struck  and  wounded  on  the  head  by  a 
stone  on  the  way.  The  crowd  remained  outside  the  house  to  which 
he  had  gone,  making  a  great  noise  and  disturbance;  and  the 
plaintiff  being  advised  by  the  police  to  leave  the  house,  a  coach 
was  procured,  and  with  the  assistance  of  the  police  he  left  Ashton 
the  same  evening. 

13.  On  the  22nd  of  May,  1861,  the  plaintiff  wrote  to  the  bishop 
a  letter,  reporting  the  above  facts,  and  again  begged  for  a  licence 
of  non-residence,  for  any  period  he  might  think  fit.  On  the  23rd 
of  May,  1861,  the  bishop  wrote  in  reply  that  he  did  not  feel  justi- 
fied in  granting  such  a  licence,  and  that  at  the  expiration  of  the 
period  named  in  the  monition  he  must  issue  an  order  to  the  plain- 
tiff to  proceed  and  reside.  Except  as  hereinbefore  stated  the 
plaintiff  made  no  return  to  the  monition. 
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1^6^  _  14.  On  the  28ih  of  May,  1861,  the  bishop  isaued  an  order  re- 
MoBBu  quiring  the  plaintiff  to  reside  within  thirty  days,  pursuant  to 
OoDJEir.  1  &  2  Yict  c  106,  s.  54.  Endeavours  were  made  to  effect  pe^ 
sonal  service  of  this  order,  but  the  plaintiff  could  not  be  found; 
and  on  the  30th  of  May,  1861,  a  copy  was  left  at  23,  St  Paul's 
Street,  Leeds,  the  usual  and  last  known  place  of  residence  of  the 
plaintiff;  and  copies  were  also  posted  and  served  as  stated  in 
par.  11.  The  plaintiff  did  not  come  to  reside  (on  the  alleged 
grounds  set  forth  by  him  in  his  letter  to  the  bishop) ;  but  no  com- 
munication other  than  is  hereinbefore  set  forth  was  made  by  him 
to  the  bishop. 

15.  On  the  2nd  of  July,  1861,  the  bishop,  without  any  other 
notice  to  the  plaintiff  than  as  hereinbefore  appears,  issued  an 
order  to  his  chancellor.  Dr.  Bayford,  requiring  him  to  sequestrate 
the  profits  of  the  benefice  until  the  plaintiff  should  comply  with 
the  order  to  return  and  reside ;  and  on  the  3rd  of  July,  1861, 
Dr.  Bayford  decreed  sequestration,  and  appointed  sequestrators. 
A  copy  of  the  order  and  of  the  decree  were  served  personally  on 
the  plaintiff  on  the  4th  of  July,  1861,  at  Leeds,  and  the  original 
and  a  copy  were  posted  upon  the  door  of  St.  Peter's  church  on 
the  7th. 

16.  No  appeal  was  entered  or  prosecuted  by  the  plaintiff  against 
the  sequestration.  Except  as  hereinbefore  is  mentioned,  the 
plaintiff  had  no  notice  of  the  sequestration  or  of  any  intention  to 
sequestrate  the  living. 

17.  Application  was  shortly  afterwards  made  to  the  Bishop  of 
Worcester,  pursuant  to  the  Church  Discipline  Act,  to  issue  a 
commission  to  inquire  into  the  conduct  of  the  plaintiff  in  January, 
1861,  at  Worcester,  within  the  diocese  of  Worcester.  Notice  of 
the  intention  to  issue  such  commission  was  within  the  time  men- 
tioned by  the  Act  served  upon  the  plaintiff  under  the  hand  of  the 
said  bishop,  containing  all  the  particulars  required  by  the  Act, 
and  due  notice  of  the  time  and  place  of  the  meeting  under  the 
hand  of  one  of  the  commissioners  was  duly  given  to  the  plaintiff; 
but  the  plaintiff  did  not  attend  before  the  commissioners^  who 
thereupon  duly  heard  the  charges  made  against  the  plaintiff. 

18.  The  commissioners  reported  tliat  there  were  prima  fitcie 
grounds  for  instituting  further  proceedings  against  the  plaintiff 
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19.  In  Noyember,  1861,  articles  founded  on  this  report  were        1869 
duly  filed  against  the  plaintiff  in  the  registry  of  the  diocese  of      hobbxs 
Manchester,  pursuant  to  the  last-mentioned  Act  oodew 

20.  On  the  14th  of  November,  1861,  the  Bishop  of  Manchester 
signed  a  written  notice,  addressed  to  the  plaintiff,  inhibiting  him 
firom  performing  any  services  within  the  diocese  of  Manchester 
after  the  expiration  of  fourteen  days  from  the  service  of  the  said 
notice,  and  until  sentence  should  have  been  given  on  the  said 
charge.  After  an  ineffectual  attempt  to  serve  this  notice  per- 
sonally on  the  plaintiff,  a  copy  was  left  on  the  16th  of  November, 
1861,  at  No.  23,  St  Paul's  Street,  Leeds,  his  usual  and  last  known 
place  of  abode. 

21.  On  the  16th  of  November,  1861,  a  copy  of  the  said  articles, 
after  an  ineffectual  attempt  to  effect  personal  service,  was  left  at 
the  same  place :  and  on  the  3rd  of  December,  1861,  the  Bishop  of 
Manchester  issued  a  notice,  which  was  served  on  the  plaintiff,  re- 
quiring him  to  appear  before  the  said  bishop,  to  make  answer  to* 
the  said  articles,  at  11  A.M.  on  the  17th  of  December,  1861. 

22.  The  plaintiff  did  not  appear  to  answer  the  charge,  and  the 
bishop,  in  default  of  appearance,  and  pursuant  to  the  Act,  pro- 
ceeded to  hear  the  cause  and  to  investigate  the  charge ;  and  on 
the  13th  of  December,  1861,  the  bishop  pronounced  sentence  in 
the  said  cause,  suspending  the  plaintiff  ab  officio  et  a  beneficio  for 
the  space  of  three  years,  to  commence  from  Sunday,  the  13th  of 
December,  1861 ;  and  the  bishop  also  decreed  that  the  sentence 
should  remain  in  force  until  the  plaintiff  should  produce  a  cer- 
tificate to  the  bishop's  satis&ction,  signed  by  three  neighbouring 
beneficed  clergymen  of  the  diocese  of  Manchester,  of  his  good  con- 
duct during  the  said  period  of  suspension ;  and  that  such  suspension 
should  not  be  taken  off  until  he  should  produce  such  certificate. 

The  sentence  and  decree  of  suspension  were  in  the  following 
terms : — 

'^In  the  name  of  God,  amen.  Whereas  there  is  now  depending 
in  judgment  before  us,  James  Prince,  by  divine  permission  Lord 
Bishop  of  Manchester,  acting  under  the  provision  of  a  certain  Act 
of  Parliament  made  and  passed  in  the  3rd  and  4th  years  of  the 
reign  of  her  present  Majesty,  entitled,  *  An  Act  for  better  enforcing 
Church  Discipline,'  a  certain  cause  or  proceeding  promoted  by 
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1869  Peter  Flitcroft  and  William  Higginbottom,  inhabitants  of  Ashton- 
Mqsbib  under-Lyne,  in  the  county  of  Lancaster,  against  the  Bev.  Thomas 
Oosior.  Whittaker  Morris,  a  clerk  in  Holy  Orders  of  the  United  Church  of 
England  and  Ireland,  perpetual  curate  of  St  Peter's  Church, 
Ashton-under-Lyne,  in  the  county  of  Lancaster,  and  the  diocese  of 
Lancaster,  and  which  cause  or  proceeding  has  in  the  first  instance, 
in  accordance  with  the  said  Act,  been  brought  before  the  Bight 
Beyerend  Father  in  God,  Henry,  Lord  Bishop  of  Worcester,  who 
rightly  and  duly  proceeding  in  the  said  cause  or  proceeding  issued 
his  commission  under  his  hand  and  seal  authorizing  and  requiring 
the  commissioners  therein  named  to  inquire  into  the  grounds  of 
the  charges  made  against  the  said  Thomas  Whittaker  Morris; 
and  whereas  the  said  commissioners  having  met  and  examined  wit^ 
nesses  (as  by  the  said  Act  is  required)  transmitted  to  the  said  Ixxrd 
Bishop  of  Worcester  under  their  hands  and  seals  the  depositioDS  <^ 
the  witnesses  taken  before  them,  and  also  a  report  of  the  unani- 
<mous  opinion  of  the  commissioners  present  at  the  inquiry  that 
there  was  sufficient  prim&  facie  ground  for  instituting  further  pro- 
ceediags,  and  whereas  the  said  Lord  Bishop  of  Worcester,  in  further 
pursuance  of  the  said  Act,  did  transmit  or  cause  to  be  transmitted  a 
copy  of  such  report  and  of  the  depositions  to  us  the  said  Lord 
Bishop  of  Manchester  (being  the  bishop  of  the  diocese  in  which  the 
said  Thomas  Whittaker  Morris  holds  preferment),  and  whereas 
articles  were  thereupon  drawn  up,  and  filed  as  required  by  the  said 
Act  of  Parliament,  wherein  the  said  Thomas  Whittaker  Morris  was 
charged  and  articled  touching  his  soul's  health  and  the  lawful  con- 
yiction  and  reformation  of  his  manners  and  excesses,  and  more 
especially  for  his  having  offended  against  the  laws  ecclesiastical  in 
the  month  of  January  last  past  by  being  guilty  of  having  com- 
mitted adultery  or  fornication  with  a  person  named  Bertha  Lee, 
at  the  city  of  Worcester,  and  having  caused  great  scandal  to  the 
Church,  contrary  to  the  statutes  and  to  the  canons  and  constitu- 
tion ecclesiastical  of  the  realm,  and  more  particularly  set  forth  in 
the  articles  duly  drawn,  signed,  brought  in  to  this  cause  and  filed, 
and  now  remaining  in  the  registry  of  the  diocese  of  Manchester, 
and  whereas  the  said  Thomas  Whittaker  Morris  was  duly  served 
with  a  copy  of  the  said  articles,  and  was  duly  required  by  writing 
under  our  hand  to  appear  and  make  answer  to  the  said  articles, 
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and  whereas  the  said  Thomas  Whittaker  Morris  having  been  thrice 
called  neglected  to  appear  and  make  answer  to  the  said  articles,  Hobrib 
we  rightly  and  duly  proceeding  in  the  said  cause  or  proceeding,  ooDor. 
with  the  assistance  of  three  assessors  nominated  by  us,  to  wit,  the 
Worshipful  Augustus  Frederick  Bayford,  Doctor  of  Civil  Law  (a  bar- 
rister of  not  less  than  seven  years  standing)  and  Chancellor  of  the 
diocese  of  Manchester,  the  Venerable  Bobert  Mosley  Master,  clerk, 
Master  of  Arts,  Archdeacon  of  Manchester,  and  Richard  Copley 
Christie,  of  the  city  of  Manchester,  Esquire,  Barrister-at-Law,  hav- 
ing heard,  seen,  and  understood  and  fiilly  and  maturely  discussed 
the  merits  and  circumstances,  and  diligently  searched  into  and  con- 
sidered the  whole  proceedings  had  and  done  therein,  and  observed 
all  and  singular  the  matters  and  things  that  by  law  ought  to  be 
observed,  and  having  heard  witnesses  examined  in  proof  of  the  said 
articles  do,  on  this  Friday,  the  13th  day  of  December,  1861,  pro- 
nounce, decree,  and  declare  that  the  herein  before-mentioned 
articles  filed  against  the  said  Thomas  Whittaker  Morris  have  been 
proved  so  far  as  is  by  law  necessary,  and  that  the  said  Thomas 
Morris  hath  been  shewn  to  be  guilty  of  having  within  two  years 
last  past,  to  wit,  in  the  month  of  January  last,  committed  adultery 
or  fornication  with  a  person  named  Bertha  Lee,  at  the  city  of 
Worcester,  and  having  caused  great  scandal  to  the  Church,  con- 
trary to  the  statutes  and  to  the  canons  and  constitution  ecclesiaGh 
tical  of  the  realm,  as  particularly  set  forth  in  the  articles ;  there- 
fore we,  the  said  James  Prince,  Lord  Bishop  of  Manchester,  have 
thought  fit  to  pronounce,  and  do  accordingly  pronounce,  declare, 
and  decree  that  by  reason  of  the  premises  the  said  Thomas  Whit- 
taker Morris  ought  by  law  to  be  suspended,  and  we  hereby  suspend 
him  accordingly,  ab  officio  et  a  beneficio  for  the  space  of  three 
years,  to  commence  firom  Sunday,  the  13th  day  of  December,  1861, 
and  on  which  day  we  direct  our  said  sentence  to  be  published  by 
affixing  the  same  on  the  principal  door  of  the  [said  church  of  St 
Peter,  Ashton-under-Lyne,  and  we  further  decree  that  the  said 
sentence  shall  remain  in  force  until  he,  the  said  Thomas  Whittaker 
Morris,  shall  produce  a  certificate  to  our  satis£EU3tion  signed  by 
three  beneficed  clergymen  of  the  diocese  of  Manchester  of  his  good 
conduct  during  the  said  period  of  suspension,  and  such  suspension 
be  not  taken  off  until  he  shall  produce  such  certificate,  and  we 
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1869       further  condemn  the  said  Thomas  Wliittaker  Morris  to  the  costs 


M0BBI8      incurred  and  to  be  incurred  in  this  suit*' 

OosEN.  ^^*  ^^^  sentence  of  suspension  was  affixed  to  the  door  of  St. 

Peter's  church  on  Sunday,  the  15th  of  December,  1861,  before  and 
during  morning  service ;  and  a  copy  thereof  was  left  so  afiBxed.  (1) 
No  attempts  were  made  to  serre  the  plaintiff  personally  with  a  copy, 
or  to  bring  its  terms  to  his  knowledge.  Afterwards  another 
sequestration,  dated  the  30th  of  September,  1864,  of  the  profits  of 
the  benefice,  was  served  for  the  costs  of  the  proceedings,  under 
3  &  4  Vipt  c.  86. 

24.  The  plaintiff  after  this  sentence  continued  to  reside  at  23, 
St.  Paul's  Street,  Leeds,  in  the  diocese  of  Bipon,  for  twenty-one 
months,  when  he  went  to  reside  in  Manchester. 

24a.  On  one  day  in  the  year  1864^  the  plaintiff  was  in  Ashton, 
and  there  was  a  repetition  of  the  disturbances ;  in  consequence  of 
which  he  left  the  town.  The  three  years  expired  on  the  12th  of 
December,  1864 ;  and  a  few  days  afterwards  he  sent  to  the  Bishop 
of  Manchester  certificates  of  good  conduct,  and  a  testimonial  signed 
by  three  beneficed  clergymen  of  the  diocese  who  had  known  him 
particularly  during  the  last  fifteen  months. 

25.  On  the  24th  of  December,  1864,  Mr.  Burder,  the  bishop's 
secretary,  by  order  of  the  bishop  wrote  to  the  plaintiff  informing 
him  that  the  certificates  and  testimonial  had  been  submitted  to  the 
chancellor  of  the  diocese,  who  considered  them  unsatisfietctory  in 
respect  of  the  period  of  knowledge. 

26.  The  plaintiff  within  a  few  days  called  on  the  bishop  to  ask 
for  explanations ;  but  the  bishop  declined  an  interview.  The  plain- 
tiff thereupon  wrote  to  the  bishop  on  the  5th  of  January,  1865, 
informing  him  that  he  would  have  complied  with  the  letter  of  the 
sentence,  but  that  he  had  not  been  served  with  a  copy,  and  was  not 
aware  of  its  purport,  and  that,  as  soon  as  he  learned  that  a  certi- 
ficate from  clergymen  in  the  bishop's  diocese  would  be  required,  he 
came  to  reside  in  Manchester.  On  the  6th,  the  bishop's  secretary 
sent  a  reply,  intimating  that  ^*  the  sentence  was  served  in  the  usual 
legal  manner  (on  the  non-appearance  of  the  party),  by  being  affixed 
to  the  church  door." 

(1)  This  part  of  the  case  was  amended  dormg  the  argument  by  alleging  pub- 
lication as  in  per.  11. 
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27.  On  the  17th  of  January,  1865,  the  bishop's  secretary  wrote        1869 
to  the  plaintiff  informing  him  that  the  bishop  was  advised  that  the  mobris^ 
church  of  St.  Peter's,  Ashton,  became  vacant  by  s.  58  of  the  Act  on  qgves. 
the  3rd  of  July,  1862,  by  his  not  having  returned  into  residence, 

as  ordered  by][the  proceedings  taken  in  1861  under  the  provisions 
of  1  &  2  Vict.  c.  106. 

28.  In  February,  1865,  the  plaintiff  was  again  at  Ashton,  and 
within  the  benefice  of  St.  Peter's  there.  On  a  Sunday  in  that  month 
he  was  in  St.  Peter's  church,  but  not  officiating.  A  crowd  collected, 
and  hooted  him.  To  avoid  them,  he  left  the  town,  being  protected 
from  the  mob  and  escorted  to  the  railway  station  by  the  police. 

29.  The  bishop,  on  the  14th  of  February,  1865,  gave  notice  to 
the  rector  of  the  parish  of  Asbton,  who  is  patron  of  St.  Peter's, 
that  the  church  and  benefice  of  St.  Peter's,  Ashton,  **  had  become 
void  of  a  clerk,  by  reason  of  the  same  having  continued  for  the 
space  of  one  whole  year  under  sequestration  issued  under  the  provi- 
sions of  1  &  2  Yict.  c.  106,  for  disobedience  to  our  monition  and 
order  requiriug  the  Rev.  T.  W.  Morris,  clerk,  the  late  incumbent 
thereof,  to  reside  on  his  said  benefice."  The  rector  accordingly,  by 
an  instrament  under  his  hand  and  seal,  dated  the  10th  of  March, 
1865,  nominated  and  appointed  the  defendant  to  the  benefice  of 
St  Peter's ;  and,  without  further  communication  with  the  plaintiff, 
the  bishop,  by  instrument  under  his  hand  and  seal,  dated  the  21st 
of  March,  1865,  licensed  the  defendant  to  the  benefice,  and  he  was 
admitted  thereto ;  and  the  aforesaid  sequestrations  were  by  an  in- 
stroment)  dated  the  21st  of  March,  1865,  relaxed,  and  the  relaxa- 
tion published  by  affixing  a  copy  to  the  doors  of  St.  Peter's  church 
on  Sunday,  the  26th  of  March,  1865,  before  and  during  morning 
service,  and  leaving  it  so  affixed. 

30.  Since  that  time  the  defendant  has  always  officiated  in  the 
benefice,  and  received  all  the  payments,  rents,  fees,  and  emoluments 
appertaining  thereto. 

31.  The  plaintiff  would  have  obeyed  the  order  of  the  bishop 
issued  on  the  28th  of  May,  1861,  to  reside  within  his  benefice,  but 
for  the  aversion  he  entertained  to  encounter  the  mobbings  and 
stoning  hereinbefore  described,  and  which  there  appears  good  rea- 
son to  believe  would  have  been  repeated  had  he  resided  there 
according  to  the  bishop's  order. 
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1869  32.  Oa  or  soon  after  the  15th  of  September,  1866,  the  plaintiff 

MoBBiB  sent  the  bishop  a  testimonial  or  certificate  dated  that  day,  and 
OoDBw.  sigiied  by  three  beneficed  clergymen  of  the  diocese  of  Manchester, 
that  the  plaintiff  had  been  personally  known  to  them  for  more  than 
three  years  last  past,  that  they  had  had  opportunities  of  obserring 
his  conduct,  and  that  during  the  whole  of  that  time  they  verily 
believed  he  had  lived  piously,  &c.,  and  as  becoming  a  minister  in 
holy  orders.  The  bishop  objected  to  the  plaintiff  being  termed  in 
the  testimonial  "  perpetual  curate  of  St  Peter^  Ashton,"  and  also 
objected  that  two  clergymen  of  Manchester  and  one  of  Preston  could 
not  all  three  be  the  plaintiff's  ^*  neighbours  "  at  the  same  time. 

33.  On  the  3rd  of  November,  1866,  a  third  certificate  of  good 
conduct  was  sent  to  the  bishop  by  the  plaintiff  through  his  solici- 
tors. It  covered  more  than  three  years,  and  was  signed  by  three 
beneficed  clergymen  of  Manchester  living  in  the  neighbourhood  of 
the  plaintiff.  The  plaintiff  had  during  these  three  years  continually 
resided  in  Manchester. 

34.  On  the  6th  of  November,  1866,  the  bishop  in  reply  stated 
that ''  he  should  be  ready  to  communicate  with  any  of  the  bishops 
who  might  wish  it,  on  the  subject  of  Mr.  Morris's  suspension,  as  was 
set  forth  in  the  circular  letter  issued  by  His  Grace  the  Archbishop 
of  York." 

35.  The  plaintiff's  attorneys  then  asked  the  bishop  to  fumish 
them  with  a  copy  of  the  circular  letter  issued  by  the  Archbishop 
of  York  referred  to  in  the  bishop's  letter  of  the  6th  of  November. 
On  the  13th  the  bishop  replied,  '^  As  I  have  already  done  all  usually 
required  in  similar  cases,  I  regret  I  must  decline  to  comply  with 
your  request  as  regards  the  Eev.  T.  W.  Morris.  I  am  still  ready 
to  attend  to  any  application  from  a  proper  quarter."  The  bishop's 
secretary  also  wrote  to  the  plaintiff's  attorney,  informing  them  that 
"he  did  not  feel  at  liberty  to  give  a  copy  of  the  circular  letter 
sent  him  in  this  case  by  his  metropolitan,  the  Archbishop  of 
York." 

36.  Since  March,  1865,  the  defendant  has  in  every  month  per- 
formed the  duties  of  the  church  of  St.  Peter's,  has  preached  in  the 
pulpit  and  has  read  prayers  in  the  reading-desk^of  the  said  church, 
and  has  been  in  possession  and  is  still  in  possession  of  the  keys  of 
the  church. 
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37.  The  pleadings  were  annexed  to  and  were  to  form  part  of  the       1869 
case.    The  Court  were  to  have  all  powers  of  amendment,  and  power      -MnnxM 
to  draw  all  inferences  of  fact»  and  to  send  the  case  back  to  the      ooonr 
arbitrator  who  had  settled  it. 

The  question  for  the  opinion  of  the  Court  was,  whether  or  not 
the  plaintiff  was  the  incumbent  of  the  district  chuxth  of  St.  Peter's, 
Ashton-under-Lyne,  and  whether  or  not,  and  from  what  time,  he 
was  entitled  to  the  payments,  rents,  fees,  and  emoluments  received 
by  the  defendant. 

If  the  Court  should  decide  in  fitvour  of  the  plaintiff,  the  amount 
of  damages  was  to  be  ascertained  by  the  arbitrator  who  settled  the 
special  case,  and  judgment  for  the  plaintiff,  with  costs,  was  to  be 
entered  for  the  plaintiff  for  the  amount  so  found.  If  the  Court 
should  decide  in  favour  of  the  defendant,  then  judgment  with  costs 
was  to  be  entered  for  the  defendant. 

April  26.  J,  Brown,  Q.O,  {C.  Orompian,  with  him),  for  the  plain- 
tiff. This  case  raises  two  questions :  First,  whether  the  plaintiff  has 
ceased  to  be  the  incumbent  of  the  church  of  St.  Peter's,  Ashton- 
nnder-Lyne,  under  the  provisions  of  1  &  2  Yict.  c.  106 ;  and  secondly, 
whether,  if  not,  he  is  prevented  from  recovering  from  the  defendant 
the  profits  of  the  benefice  by  the  sentence  of  suspension  that  had 
been  pronounced  against  him.  The  first  depends  on  the  effect  of 
certain  proceedings  taken  under  1  &  2  Yict  c.  106,  in  the  course 
of  which  a  sequestration  was  issued  by  the  bishop,  and  the  benefice 
eventually  declared  void ;  the  second,  upon  other  proceedings  taken 
by  the  bishop  under  the  Church  Discipline  Act,  3  &  4  Vict  c.  86. 

[On  the  first  point  he  contended :  1.  That  the  sequestration  was 
void,  because  it  was  issued  without  hearing  the  plaintiff  or  giving 
him  any  notice  to  shew  cause  against  it:  citing  Bonaker  v. 
Evans  (1);  Capet  v.  Child  (2);  Beff.  v.  Archbishop  of  Canter- 
Iwry  (3) ;  BaHJeU  v.  Kinvood  (4) ;  In  re  PoUard.  (5)  2.  That  the 
Older  to  reside  and  the  sequestration  were  revoked  by  the  decree 
of  suspension.  3.  That  the  benefice  had  not  become  void  under 
the  Act  because  the  plaintiff  had^not  been  guilty  of  any  wilful  dis- 
obedience to  the  order,  since  he  could  not  reside  on  account  of  the 

(1)  16  Q.  B.  162;  20  L.  J.  (Q.B.)  (3)  1K&E.646;  28L.J.(Q.B.)164. 
187.  (4)  2  E.  &  B.  771 ;  23  L.  J.  (Q.Bw)  9. 

(2)  2  €•  &  J.  568.  (6)  Law  Rep.  2  P.  C.  106. 
Vol.  IV.                                     3  F  2 
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1809  popular  feelings  which  endangered  his  life,  and  becaose  of  the  order 
MoBBifl  of  suspension.  Upon  these  points^  however,  the  Court  eventually 
gave  no  decision,  and  a  fuller  report  of  the  argument  on  them  is 
therefore  omitted,] 

The  second  question  is,  whether  the  proceedings  taken  by  the 
bishop  under  the  Church  Discipline  Act  (3  &  4  Vict,  c  86),  prevent 
the  plaintiff  being  entitled  to  maintain  this  action.  The  plaintiff 
contends :  1st  That  the  three  years  named  in  the  decree  have 
elapsed,  and  that  he  has  given  in  a  certificate  which  satisfies  the 
decree.  2.  That  the  sequestration  was  afterwards  revoked  on  the 
appointment  of  the  defendant  to  the  benefice,  and  that  the  sentence 
of  suspension,  unaccompanied  by  sequestration,  does  not  prevent 
the  plaintiff's  right  to  recover  the  profits  of  his  benefice.  3.  That 
the  sentence  is  illegal  and  void  on  its  face. 

On  the  first  point  it  is  material  to  notice  that  the  sentence  was 
given  in  the  plaintiff's  absence,  and  this  in  itself  would  appear  to 
be  a  fatal  objection  to  it :  see  Gibson's  Codex,  1046. 

[BoviLL,  C.  J.  The  whole  of  the  Church  Discipline  Act  proceeds 
upon  the  assumption  that  the  sentence  may  be  pronounced  in  the 
absence  of  the  accused.] 

The  last  certificate  fulfilled  all  the  conditions  except  that  it  was 
only  for  three  years  and  not  the  whole  period  of  suspension ;  but 
the  whole  period  must  mean  the  period  of  three  years  and  not  the 
whole  period  from  the  commencement  of  the  suspension:  other- 
wise if,  as  in  the  present  case,  the  person  suspended  is  out  of  the 
diocese  at  the  time  the  sentence  is  pronounced,  and  continues  out 
of  it  a  day  even  from  not  knowing  the  contents  of  the  decree,  it  is 
impossible  he  should  ever  fulfil  the  conditions  of  the  decree,  since 
he  can  never  have  known  any  neighbouring  clergymen  of  the 
diocese  during  the  whole  time  of  the  suspension. 

[BoviLL,  C.  J.  It  may  be  hard,  but  if  the  sentence  is  valid,  we 
cannot  alter  the  express  words  of  it.] 

The  question  whether  it  is  invalid  on  that  ground  can  hardly 
now  be  raised  except  in  a  court  of  error,  though  it  is  very  doubtful 
whether  it  is  not  so. 

Secondly.  The  sequestration  was  relaxed  on  the  2l8t  of  March, 
1863,  and  it  would  appear  from  the  case  of  Bunier  v.  Cresswdl  (I), 
(1)  14  Q.  B,  825  J  19  L.  J.  (Q.B.).867.. 
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that  until  sequestration  the  profits  of  the  benefice  belong  to  the 
suspended  dergyman  not  to  the  ordinary,  for  there  a  rule  was  made      Mosbib 
absolute  to  pay  over  to  a  prior  sequestrator,  representing  the  credi-      oqcs^. 
tors  of  a  suspended  clergyman,  the  amount  of  the  profits  arising 
before  sequestration  though  after  the  suspension. 

[BoYiLL,  C  J.  There  the  question  was  only  between  the  two 
sequestrators,  and  the  bishop  paid  into  Court  the  amount  of  the 
profits  up  to  the  date  of  the  sequestration,  so  no  judgment  really 
was  given  on  that  point] 

That  is  the  only  authority  in  the  books.  If  the  clergyman  is  not 
entitled  to  the  profits  they  are  in  abeyance,  which  is  contrary  to 
the  principles  of  our  law.  When  a  clergyman  becomes  insolvent 
or  bankrupt,  the  profits  do  not  pass  to  the  assignees  till  the  seques- 
tration issues :  Waite  v.  Buhop  (1) ;  Hopkins  v.  Clarke.  (2) 

Thirdly.  The  sentence  is  void  on  its  face.  This  is  a  proceeding 
under  a  statutable  authority,  created  by  3  &  4  Yict.  c  86,  and  it 
is  necessary,  therefore,  that  there  should  appear  on  the  face  of  the 
sentence  an  averment  of  all  that  is  necessary  to  give  rise  to  the 
statutable  authority :  Christie  v.  Unwin  (3) ;  Oosset  v.  Howard  (4) ; 
Bex  V.  Fowler  (5) ;  Bex  v.  Duffger  (6) ;  Bodenham  v.  Bieketts  (7)  ; 
Bex  V.  Moby.  (8)  The  sentence  does  not  shew  on  the  £ace  of  it 
that  the  plaintiff  received  notice  of  the  proceedings,  or  that  the 
proceedings  were  public  as  required  by  a.  4  of  the  Act. 

[BoviLL,  C.J.  We  are  dealing  with  the  jurisdiction  of  the 
Bishop  of  Manchester,  and  he  is  put  in  motion  by  a  report,  and 
must  not  the  rule  of  law  omnia  rite  fieri  prsesumuntur  apply  to  the 
proceedings  which  result  in  that  report  ?] 

The  Bishop  of  Manchester  would  have  the  means  of  knowing  if 
the  requirements  of  the  Act  had  been  complied  with  in  those 
preliminary  proceedings. 

Lastly.  The  sentence  is  bad  on  its  face,  because  it  states  the 
ofience  for  which  the  sentence  is  awarded  in  the  alternative  as 
adultery  or  fornication*    These  are  distinct  offences,  and  are  men- 

(1)  1  C.  M.  dp  B.  607.  (4)  10  Q.  B.  411,  452;   16  L.  J. 

(2)  4  B.  &  S.  886 ;  38  L.  J.  (Q.B.)     (Q.B.)  346. 

93;  in  error,  6  B.  ft  S.  768;  83  L.  J.         (5)  1  Salk.  293. 
(a.Q.)  884.  (6)  6  B.  ft  A.  791. 

(3)  11  A.  ft  E.  878.  (7)  2  H.  ft  W.  332. 

(8)  3  D.  ft  R.  570. 
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1869       tioned  separately  in  1  Hen.  7,  c.  4,  by  which  the  punishment  of 
MoBBZB      imprisonment  was  authorized ;  adultery  was  much  the  most  serious : 

Ogddt.  ^  -^"^S-  ^^'  ^*-  2^^»  ^^^»  ^^^  Bspen,  Jus.  Ecdesiasticum, 
pars-.S,  tit.  4,  c.  6.  There  are  many  cases  which  shew  that  the 
crime  must  not  be  stated  in  the  altematiye :  Beg.  y.  Sadler  (1) ; 
Bex  V.  North(2)  ;  Bex  v.  Motley.  (3)  If  adultery  was  diarged  in 
the  articles,  and  fornication  was  proved,  the  clerk  ought  to  be 
acquitted. 

EdOceTy  Q,C.  {John  Edwards  with  him),  for  the  defendant 
The  proceedings  under  th$  Church  Discipline  Act  were  valid,  and 
deprive  the  plaintiff  of  his  right  to  recover  in  this  action.  The 
case  of  BtirUer  v.  CreeweB  (4)  is  really  an  authority  in  favour  of  the 
defendant,  for  it  clearly  lays  down  that  a  sentence  of  suspension 
while  it  lasts  has  the  same  effect  as  a  sentence  of  deprivation  and 
degradation ;  and  Cripps'  Church  and  Clergy,  5th  ed.  679,  states,  as 
an  inference  from  that  case,  that  the  effect  of  a  sentence  of  suspension 
is  the  same  as  if  the  clergyman  were  dead  for  the  time.  The  yety 
meaning  of  the  term  "  ab  officio  et  a  beneficio  "  implies  that  the 
clergyman  is  deprived  of  the  profits  as  well  as  the  office.  It  haa 
been  held  that  for  a  suspended  clergyman  to  preach  is  to  be  guilty 
of  contempt :  Bishop  of  London  v.  Day.  (5)  The  bishop  has  to 
provide  for  the  performance  of  the  duties  of  the  benefice,  and  the 
profits  belong  to  him  for  that  purpose. 

[Brett,  J.  How  do  you  interpret  the  words  of  the  12th  section 
of  the  Act^  that  such  sentences  may  be  enforced  by  the  like  means 
as  a  sentence  pronounced  by  an  ecclesiastical  court  of  competent 
jurisdiction  ?] 

That  is  a  general  section  applying  to  all  cases  in  which  a  sentence 
needs  to  be  enforced ;  here,  at  any  rate,  the  sentence  has  been 
enforced  by  the  issuing  of  the  sequestration,  and  it  does  not  cease 
to  be  of  force  because  the  sequestration  is  relaxed.  Then  as  to  the 
form  of  the  sentence,  the  Bishop  of  Manchester  need  only  set  out 
generally  the  particulars  of  the  preliminary  proceedings  with  which 
he  had  nothing  to  do.  If  there  was  any  irregularity,  the  plaintiff 
should  have  appeared  and  availed  himself  of  it 

(1)  2  Chit  519.  (4)  14  Q.  a  82o;  19  U  J. 

(2)  6  D.  &  R.  143.  (Q.B.)  357. 

(3)  1  Y.  &  J.  221.  (5)  1  Bob.  Ecc  OsBm,  724 
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With  respect  to  the  alleged  uncertainty  in  the  oflFence,  the  two        ises 
offences  are  really  the  same.    They  are  merely  two  forms  of  the      Mobbb 
eame  offence.    In  the  cases  cited  for  the  plaintiff,  the  offences,      qodbn. 
though  similar,  are  really  distinct,  and  that  is  the  ground  of  the 
decisions. 

Brown f  Q.C.,  in  reply. 

Cur,  adv.  vuU. 

July  5.  The  judgment  of  the  Court  (Bovill,  C  J.,  Keating  and 
Brett,  J  J.),  was  deliyered  by 

BoYiLi^  C.J.  The  plaintiff  claimed  to  maintain  this  action  as 
mcumbent  of  St.  Peter's,  Ashton,  and  as  being  legally  entitled  to 
the  temporalities  of  that  benefice.  Tlie  defendant  had  been  ap- 
pointed to,  and  was  actually  in  possession  of,  the  living.  The 
plaintiff  was  bound  to  establish  his  title  to  maintain  the  action ; 
and,  in  the  view  which  we  take  of  the  case,  it  will  not  be  necessary 
to  consider  the  validity  of  the  defendant's  appointment 

The  plaintiff  had  been  duly  appointed  incumbent  of  the  chapelry 
in  question :  but  his  right  to  sue  in  this  action  was  contested  on 
several  groimds,  one  of  which  was  that,  by  certain  proceedings 
instituted  against  him  under  the  Church  Discipline  Act,  and  by 
the  decree  or  sentence  of  the  13ih  of  December,  1861,  the  plaintiff 
had  been  suspended  ab  officio  et  a  beneficio :  and,  as  we  are  of 
opinion  that  this  objection  must  prevail,  it  is  unnecessary  to  enter 
into  many  of  the  points  and  arguments  that  were  brought  to  our 
attention  by  the  learned  counsel  who  argued  the  case. 

By  this  sentence  the  plaintiff  was  suspended  ab  officio  et  a 
l)eneficio  for  three  years  from  the  13th  of  December,  1861,  and 
until  the  plaintiff  should  produce  a  certificate  to  the  bishop's  satis- 
iaction,  signed  by  three  neighbouring  beneficed  clergymen  of  the 
diocese  of  Manchester,  of  his  good  conduct  during  the  said  period 
of  suspension ;  and  it  was  declared  that  such  suspension  should 
not  be  taken  off  until  he  should  produce  such  certificate. 

The  sentence  was  duly  published,  and  has  never  been  revoked. 
An  attempt  was  made  by  the  plaintiff's  counsel  to  shew  that  it  had 
been  complied  with,  and  that  a  proper  certificate  of  good  conduct 
^  been  obtained ;  but,  as  we  intimated  in  the  course  of  the  argu- 
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m6nt>  it  was  impossible^  upon  the  facts  stated  in  the  special  case, 
MoBBD  for  him  to  maintain  that  position :  and  we  are  still  of  that  opinion. 
0Q^^  After  the  sentence  was  pronounced,  a  sequestration  of  the  profits 

of  the  living  was  issued  by  the  bishop  on  the  30th  of  September, 
18649  for  the  purpose  of  satisfying  the  costs  of  the  proceedings  and 
providing  for  the  performance  of  the  duties  of  the  incumbent;  and 
it  was  to  continue  during  the  pleasure  of  the  bishop. 

This  sequestration,  together  with  another  which  had  been  issued 
by  reason  of  the  plaintiff's  non-residence,  were  both  revoked  and 
taken  off  on  the  24th  of  March,  1865,  on  the  occasion  of  the  defend- 
ant being  appointed  to  the  living. 

If  that  appointment  of  the  defendant  was  valid,  the  plaintiff  of 
course  could  have  no  title  to  maintain  this  action.  But  his  learned 
counsel  contended  that  such  appointment  of  the  defendant  was 
void  by  reason  of  an  irregularity  in  the  proceedings ;  and,  assnming 
such  objection  to  be  valid,  and  that  the  plaintiff  is  therefore  still 
legally  the  incumbent  of  the  chapelry,  the  effect,  as  it  seems  to  ns, 
is,  that  the  sentence  of  suspension  of  the  13th  of  December,  1861, 
is  still  in  force  as  against  him. 

It  was  contended,  however,  on  the  part  of  the  plaintiff  that  the 
sequestration  which  issued  under  this  sentence  having  been  relaxed 
in  1865,  and  no  &esh  sequestration  having  been  issued,  he  was 
not  prevented  from  claiming  and  asserting  his  right  to  the  profits 
of  the  living;  and  this  raises  an  important  question  as  to  the  effect 
of  a  sentence  of  suspension  ab  ofilcio  et  a  beneficio,  when  either  no 
sequestration  has  followed  upon  it,  or  when,  after  a  sequestration 
issued,  it  has  been  relaxed. 

A  sequestration  may  be  necessary,  in  order  to  entitle  the  bishop's 
nominee  to  receive  the  profits :  but  the  absence  of  the  sequestra- 
tion, or  its  being  relaxed,  cannot  in  our  judgment  alter  the  effect 
of  the  sentence  or  entitle  the  plaintiff  to  recover  any  profits  of 
which  he  was  by  the  sentence,  and  during  its  continuance,  deprived. 

In  the  case  of  Bunter  v.  Cresswett  (1)  it  was  held,  in  accordance 
with  what  is  said  in  Gibson's  Codex  (2),  that  a  sentence  of  suspen- 
sion ab  o£Scio  et  a  beneficio  is  a  sentence  of  degradation  and  depri- 
vation, but  both  in  a  qualified  sense,  because  only  temporary ;  bnt 
that  it  did  operate  as  a  temporary  degradation  and  depriration. 

(1)  14  Q.  B.  826 ;  19  L.  J.  (Q.B.)  357.        (2)  CJodex,  vol.  ii.  p.  1047,  cd-  2. 
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It  is  quite  true  that  in  that  case  the  Court  said  that  the  plaintiff's        18C9 
right  there  was  suspended  from  the  13th  of  September,  1846,  the      ^oreis 
date  of  the  publication  of  the  sequestration :  but,  in  that  case,  no      ooden 
claim  was  made  except  as  from  that  date ;  and,  in  the  paragraph 
immediately  preceding  the  passage  last  cited  from  the  judgment, 
the  Court  say :  "  It  seems  to  us  that  on  principle  it  is  clear  that 
the  suspension  for  the  time  of  its  endurance  operates  in  respect  of 
the  perception  of  profits  as  amotion  or  death  "    We  entirely  concur 
in  that  view,  and  are  of  opinion  that,  as  long  as  the  sentence  of 
suspension  remains  in  force,  the  incumbent  can  no  more  maintain 
a  legal  claim  to  the  temporalities  than  he  could  claim  to  exercise 
bis  spiritual  functions ;  and  that  his  right  to  both  is  suspended  by 
the  mere  force  of  the  sentence  itself. 

We  are  of  opinion  that  the  sentence  of  suspension  operates  per  se 
to  incapacitate  the  suspended  clerk  from  bringing  any  action  or 
instituting  any  suit  to  recover  the  profits  of  the  benefice ;  and  that, 
>?hether  a  sequestration  be  issued  or  not,  or,  having  issued,  is 
afterwards  revoked,  the  derk  is  not  restored  until  the  sentence  be 
altered  or  satisfied. 

Several  objections  were  then  taken  to  the  form  of  the  sentence ; 
and  it  Tvas  contended  that  it  was  bad  on  the  face  of  it  One  of 
these  objections  was  that  it  did  not  appear  what  the  offence  was 
with  which  the  plaintiff  was  charged,  and  that  the  statement  of  it 
was  in  the  alternative  and  uncertain,  inasmuch  as  it  was  stated  to 
be  "adultery  (yr  fornication."  But  we  think  that  the  charge  is 
substantially  one  of  an  act  of  incontinence  with  the  female  named 
in  the  charge,  and  that  it  is  immaterial  for  the  purpose  of  these 
proceedings  whether  she  was  married  or  a  single  woman. 

Another  objection  raised  to  the  validity  of  the  sentence  was,  that  it 
did  not  shew  that  the  provisions  of  the  Act  of  Parliament  had  been 
complied  with,  or  that  the  Bishop  of  Manchester  had  jurisdiction 
in  the  case.  But,  in  our  opinion,  these  objections  also  fail.  We 
think  that  the  offence  does  appear  to  have  been  committed  within 
the  diocese  of  Worcester,  and  that  the  jurisdiction  of  the  Bishop  of 
Manchester,  which  arises  under  the  5th  section  of  the  Act  of  Parlia- 
ment, is  suflSciently  shewn.  We  think  it  was  not  necessary  to 
shew  on  the  face  of  the  sentence  that  the  seven  days'  notice  of  the 
execution  of  the  commission  was  given,  as  directed  by  s.  4,  or  that 


i 
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1869  the  inquiry  was  in  public,  or  to  shew  that  the  provisions  of  the 
MoBEiB  statute  as  to  the  preliminary  proceedings,  with  which  the  Bishop 
^-         of  Manchester  was  not  concerned,  had  been  strictly  obseryed. 

A  further  point  was  mentioned  by  Mr.  Brown,  viz.  that  the 
sentence  was  not  pronounced  in  the  presence  of  the  plaintiff  nor 
served  upon  him.  But  we  did  not  understand  that  this  point  was 
seriously  pressed,  nor  is  there  in  our  opinion  any  valid  objection 
to  the  sentence  on  these  grounds. 

We  think  that  the  whole  of  the  objections  to  the  sentence  of 
suspension  fail ;  that,  by  that  sentence,  the  plaintiff  was  deprived 
of  all  right  to  the  profits  of  the  living  or  to  sue  for  them  so  long 
as  that  sentence  remained  unrevoked;  that  it  is  still  in  force;  and 
that  the  judgment  should  therefore  be  in  favour  of  the  defendant 

Judgment  for  the  defendant. 

Attorneys  for  plaintiff:  Dale  cfe  Stretton. 
Attorney  for  defendant :  G.  Wray. 


July  5.  FOSTER  v.  MACKINNON. 

BiU  (f  Exchange— Indorsement  obtained  hy  nieans  of  a  Fraudulent  Bej^reKtUa- 
tion — Misdirection — Negligence. 

The  defendant  was  induced  to  put  his  name  upon  the  back  of  a  bill  of  exchange 
by  the  fraudulent  representation  of  the  acceptor  that  he  was  signing  a  guarantee. 
In  an  action  against  him  as  indorser  at  the  suit  of  a  bonH  fide  holder  for  iralaei 
the  jury  were  directed  that,  **  if  the  defendant's  signature  to  the  document  jm 
obtained  upon  a  fraudulent  representation  that  it  was  a  guarantee,  and  the  de- 
fendant signed  it  without  knowing  that  it  was  a  bill,  and  under  the  belief  that  it 
was  a  guarantee,  and  if  he  was  not  guilty  of  any  negUgenoe  in  so  signing  the 
paper,  he  was  entitled  to  the  verdict :" — 

Held,  a  proper  direction. 

^^/'^^^  Action  by  indorsee  against  indorser  on  a  bill  of  exchange  for 

^  • /y  •  3000Z.  drawn  on  the  6th  of  November,  1867,  by  one  Cooper  upon 
/O^C.  4fZ.  ^^^  accepted  by  one  Callow,  payable  six  months  after  date,  and 
indorsed  successively  by  Cooper,  the  defendant,  J.  P.  Parker, 
T.  A.  Pooley  &  Co.,  and  A.  G.  Pooley,  to  the  plaintiff,  who  became 
the  holder  for  value  (having  taken  it  in  part-payment  of  a  debt 
due  to  him  from  A.  G.  Pooley)  before  it  became  due,  and  without 
notice  of  any  fraud. 
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The  pleas  trayeised  the  several  indorsements,  and  alleged  that       1809 
the  defendant's  indorsement  was  obtained  from  him  by  fraud.  Fostkb 

The  cause  was  tried  before  Bovill,  C  J.,  at  the  last  spring  assizes  uaxxooxos. 
at  Guildford.  The  defendant,  who  was  a  gentleman  far  advanced 
in  years,  swore  that  the  indorsement  was  not  in  his  handwriting, 
and  that  he  had  never  accepted  nor  indorsed  a  bill  of  exchange ; 
but  there  was  evidence  that  the  signature  was  his;  and  Callow, 
who  was  called  as  a  witness  for  the  plaintiff,  stated  that  he  saw 
the  defendant  write  the  indorsement  under  the  following  circum- 
stances : — Callow  had  been  secretary  to  a  company  engaged  in  the 
formation  of  a  railway  at  Sandgate,  in  Kent,  in  which  the  defend- 
ant (who  bad  property  in  the  neighbourhood)  was  interested ;  and 
the  defendant  had  some  time  previously,  at  Callow's  request, 
signed  a  guarantee  for  3000Z.,  in  order  to  enable  the  company  to 
obtain  an  advance  of  money  from  their  bankers.  Callow  took  the 
bill  in  question  (which  was  drawn  and  indorsed  by  Cooper)  to  the 
defendant,  and  asked  him  to  put  his  name  on  it,  telling  him  it  was 
a  guarantee ;  whereupon  the  defendant,  in  the  belief  that  he  was 
sigDing  a  guarantee  similar  to  that  which  he  had  before  given  (and 
out  of  which  no  liability  had  resulted  to  him),  put  his  signature  on 
the  back  of  the  bill  immediately  after  that  of  Cooper.  Callow 
only  shewed  the  defendant  the  back  of  the  paper :  it  was,  however, 
in  the  ordinary  shape  of  a  bill  of  exchange,  and  bore  a  stamp,  the 
impress  of  which  was  visible  through  the  paper. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement 
was  not  the  signature  of  the  defendant,  or  if,  being  his  signature, 
it  was  obtained  upon  a^  fraudulent  representation  that  it  was  a 
guarantee,  and  the  defendant  signed  it  without  knowing  that  it 
was  a  bill,  and  under  the  belief  that  it  was  a  guarantee,  and  if  the 
defendant  was  not  guilty  of  any  negligence  in  so  signing  the 
paper,  he  was  entitled  to  the  verdict. 

The  jury  returned  a  verdict  for  the  defendant. 

Sir  J.  D.  Coleridge,  8,  0.,  in  Easter  Term  last^  obtained  a  rule 
nisi  for  a  new  trial,  on  the  grounds  of  misdirection  and  that  the 
verdict  was  against  evidenca 

Bdllantine,  Serjt,  Brown,  Q.C,  and  Archibald,  shewed  cause. 
Two  questions  arise  here — 1.  Whether  there  was  any  negligence 


706  COURT  OP  COMMON  PLEAS.  [L.  B. 

1869  on  the  part  of  the  defendant  in  signing  the  document  as  he  did. 
Footer  2.  Whether,  assuming  Callow's  evidence  to  be  true,  the  defendant 
MAC]UHiro5.  ^^^  ^^  responsible  upon  an  indorsement  so  fraudulently  obtamed 
In  considering  the  first  of  these  questions,  regard  must  be  had  to 
the  age  and  condition  of  the  party.  What  would  be  negligence  in 
a  merchant  or  a  banker  would  not  necessarily  be  negligence  on  the 
part  of  a  gentleman  of  great  age  and  impaired  physical  powers. 
4  Negligence  must  in  all  cases  be  a  relative  term:  Lynch  v. 
Nurdin.  (1)  Then,  as  to  the  second  question.  It  is  essential  to 
every  contract  that  there  be  volition.  A  man  cannot  be  said  to 
contract  when  he  signs  a  paper  upon  a  representation  and  under  a 
belief  that  he  is  signing  something  different  &om  that  which  it 
turns  out  to  be ;  to  make  a  valid  and  binding  contract,  the  mind 
must  go  with  the  act  This  arises  upon  the  traverse  of  the  indoise- 
ment  Upon  the  facts  proved,  the  defendant  cannot  be  said  to 
have  indorsed  the  bill  at  all.  The  rule  which  is  applicable  to 
deeds  is  equally  applicable  to  bonds  and  to  bills  of  exchange: 
•  Com.  Dig.  Fait  (B.  2) ;  Thoroughgood^s  Case  (2),  and  note  R.  re- 
ferring to  Keilwey,  70,  b.,  pi.  6 ;  Swan  v.  North  British  Audra- 
lasian  Company  (3) ;  PolhiU  v.  Walter.  (4)  Where  a  man  puts 
his  name  as  acceptor  or  indorser  on  a  blank  stamp,  he  becomes 
responsible,  if  the  bill  is  afterwards  filled  up  and  gets  into  the 
hands  of  a  bona  fide  holder  for  value,  to  the  full  amount  which 
the  stamp  will  cover :  Russel  v.  Langslaffe  (5)  ;  Montague  v.  Per- 
kins  (6);  Byles  on  Bills,  9th  ed.  181 ;  but  in  such  case  he  intends 
to  become  a  party  to  the  bill.  All  the  cases  in  which  one  who 
has  been  defrauded  has  been  held  liable  upon  the  bill  or  note  arc 
explainable  on  the  ground  of  agency :  Byles  on  Bills,  9th  ed.  131. 
Toung  v.  Orote  (7)  may  be  sustained  on  that  ground.  (8)  But 
the  fact  of  agency  must  be  first  established :  Awde  v.  Dixon  (9) ; 
Kingsford  v.  Merry.  (10)    In  Ingham  v.  Primrose  (11),  the  defend- 

(1)  1  Q.  R  29.  (16  Q.  B.  560) ;  of  WillJama,  J.,  in  Ex 

(2)  2  Co.  Rep.  9.b.  park  Swan  (7  0.  B.  (N.S.)  445) ;  and 

(3)  2  H.  &  C.  175.  of  Blackburn.  J.,  in  Gum  v.  T^ 

(4)  3  B.  &  Ad.  114.  (4  B.  &  S.  680,  713). 

(5)  2  Doug.  514.  (9)  6  Ex.  869. 

(6)  22  L.  J.  (C.P.)  187.  (10)  11  Ex.  577 ;  in  error,  IRAN. 

(7)  4  Bing.  253 ;  12  Mo.  484.  503. 

(8)  See  the  observations  upon  that  (11)  7  G.  B.  (N.S.)  82;  28    L.  J. 
case  of  Parke,  B.,  in  Bdbaiis  v.  Tucker  (C.P.)  294. 
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ant  had  once  made  a  complete  bill,  and  the  ground  of  the  decision       ^^^ 
was  that  he  had  negligently  omitted  to  cancel  or  destroy  it      Fosteb 
effectually.  MACKranoir. 

Sir  J.  D.  Coleridffe,  8.  G.,  Sir  O.  Hanyman,  Q.(7.,  and  Talfourd 
SaUeTy  in  support  of  the  rule.  The  fact  that  the  defendant's  in- 
dorsement on  the  bill  was  obtained  by  a  fraudulent  representation 
that  he  was  signing  something  else,  is  no  answer  to  the  claim  of  a 
bona  fide  holder  for  value,  without  notice  of  the  fraud.  No  doubt^ 
as  a  general  rule,  fraud  vitiates  all  contracts.  But  a  bill  of  ex- 
change is  not  in  the  ordinary  sense  of  the  word  a  contract  at  all. 
The  law-merchant  imposes  certain  obligations  on  parties  who  put 
their  names  on  bills  of  exchange,— obligations  altogether  apart 
from  the  ordinary  obligations  arising  out  of  other  contracts.  Bills 
of  exchange  now  form  an  important  part  of  the  currency  of  the 
country.  No  matter  how  a  bill  or  note  may  be  tainted  with  fraud, 
or  even  if  it  has  been  obtained  by  duress  or  by  felony,  that  is  no 
answer  to  an  action  at  the  suit  of  a  bona  fide  holder  for  value : 
Bayley  on  BUls,  472,  473,  534;  Chitty  on  Bills,  10th  ed.  50,  53, 
178;  Byles  on  Bills,  8th  ed.  57;  Dtmean  v.  SeoU  (1);  Marston  v. 
AUen  (2) ;  Harvey  v.  Tatoers  (3) ;  Parsons  on  Bills,  ed.  1866,  pp. 
109 — 115,  citing,  amongst  other  cases,  Putnam  v.  SuUivan  (4),  where 
Parsons,  C.  J.  (5)  says :  **  The  counsel  for  the  defendants  agree  that 
generally  an  indorsement  obtained  by  fraud  shall  hold  the  indorsers 
according  to  the  terms  of  it ;  but  they  make  a  distinction  between 
the  cases  where  the  indorser  through  fraudulent  pretences  has  been 
induced  to  indorse  the  note  he  is  called  on  to  pay,  and  where  he 
never  intended  to  indorse  a  note  of  that  description,  but  a  different 
note  and  for  a  different  purpose.  Perhaps  there  may  be  cases  in 
which  the  distinction  ought  to  prevail ;  as,  where  a  blind  man  had 
a  note  falsely  and  fraudulently  read  to  him,  and  he  indorsed  it, 
supposing  it  to  be  the  note  read  to  him.  But  we  are  satisfied  that 
an  indorser  cannot  avail  himself  of  this  distinction  but  in  cases 
where  he  is  not  chargeable  with  any  laches  or  neglect  or  misplaced 
confidence  in  others.**  In  Bex  v.  Hales  (6),  the  prisoner  had  got 
from  a  member  of  parliament  named  Gibson  a  blank  frank,  which 

(1)  1  Camp.  100.  (4)  4  Maasachusetts,  Rep.  45. 

(2)  8  M.  &  W.  494.  (5)  At  p.  54. 

(3)  6  Ex.  656.  (6)  17  How.  St.  Tr.  161. 
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1869  he  subsequently^  by  writing  over  the  signature  and  altering  the 
F06TIB  word  *' free"  into  "  for"  and  adding  "  myself  and  partners,"  turned 
Machmnoh.  ^^^  ^  promissory  note  for  2600Z. ;  and,  though  the  most  eminent 
counsel  of  the  day  were  retained  to  defend  him,  it  did  not  occur  to 
any  of  them  that  the  then  necessary  allegation  in  the  indictment 
of  the  intent  to  defraud  Gibson  failed  in  proof,  which  it  would 
have  done  if  the  argument  urged  here  is  well  founded,  yiz.  that 
Gibson  was  not  liable  on  the  note,  and  therefore  could  not  be 
defirauded.  So,  in  Bex  y.  BeveU  (1),  A.  by  false  representations 
induced  B.  to  sign  his  name  to  a  blank  stamped  paper,  which  A. 
afterwards  secretly  filled  up  as  a  promissory  note  for  100/.,  and 
induced  C.  to  advance  him  lOOL  upon  it.  A.  was  indicted  for 
defrauding  C. ;  and  it  was  held  that  C.  had  his  remedy  against  B. 
on  the  note,  and  that  the  fraud  therefore  not  being  upon  C.  but 
upon  B.,  the  indictment  was  not  sustained  by  the  evidence. 
Wherever  there  is  consideration,  fraud  may  be  disregarded  If  a 
stolen  bill  gets  into  circulation,  the  acceptor  is  liable  at  the  suit 
of  a  bona  fide  holder  for  value.  That  is  asserted  in  Inffham  v. 
Prifnrose.  (2)  Awde  v.  Dixon  (3)  is  like  Stoffg  v.  Miott.  (4) 
This  was  not  a  case  of  forgery :  it  was  a  mere  fraudulent  procure- 
ment of  the  defendant's  signature  to  a  genuine  and  a  complete 
bill.  ThoroughffOOdPs  Case  (5)  is  peculiar,  and  not  very  in- 
telligible ;  and  in  the  case  cited  from  Keilwey,  76.  b.,  the  deed 
was  fraudulently  read  by  the  grantee  himself. 

[Bbett,  J.  NcMce  v.  Lary  (6),  cited  in  Parsons  on  Bills,  114, 
seems  to  be  very  much  to  the  purpose.  In  that  case,  the  defendant 
and  one  Langford  being  about  to  execute  a  bond  in  blank,  the  latter 
produced  a  sheet  of  paper,  upon  which  the  defendant  signed  his 
name ;  whereupon  Laugford  suggested  that  the  signature  was  so 
far  from  the  bottom  of  the  paper  that  there  might  not  be  room  for 
the  bond  to  be  written  above  it,  and  produced  another  sheet  for  the 
defendant  to  sign  so  as  to  leave  su£Scient  room  for  the  intended 
bond.  Langford,  with  apparent  carelessness,  slipped  the  first  sheet 
aside,  and  signed  the  other  with  the  defendant,  who  carried  it  to 

(1)  Byles  on  Bills,  8th  ed.  124.  (4)  12  C.  B.  (N.S.)  373. 

(2)  7  C.  B.  (N.S.)  82,  85 ;  28  L.  J.  (5)  2  Co.  Rep.  9.  b. 
(C.P.)  294.  (6)  5  Alabama  Rep.  370. 

(3)  6  Ex.  869. 
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the  clerk  of  the  court  to  be  filled  up,  leaving  the  former  with        1869 

Langford,  under  the  impression  that  it  had  been  or  would  be  de-      Fosteb 

stroyed.    Subsequently,  Langford  caused  the  note  upon  which  the  maodknom. 

present  suit  was  brought  to  be  written  over  the  blank  signature  of 

the  defendant  retained  by  him,  and  negotiated  it  to  the  plaintiff. 

(yollier,  C.  J.,  said  :  "  The  making  of  the  note  by  Langford  was  not 

a  mere  fraud  upon  the  defendant ;  it  was  something  more.    It  was 

quite  as  much  a  forgery  as  if  he  had  found  the  blank,  or  purloined 

it  from  the  defendant's  possession.  K  a  recovery  were  allowed  upon 

such  a  state  of  facts,  then  every  one  who  indulges  in  the  idle  habit 

of  writing  his  name  for  mere  pastime,  or  leaves  sufficient  space 

between  a  letter  and  his  subscription,  might  be  made  a  bankrupt 

by  having  promises  to  pay  money  written  over  his  signature.  Such 

a  decision  would  be  alarming  to  the  community,  has  no  warrant  in 

law,  and  cannot  receive  our  sanction."] 

In  that  case  the  defendant  never  intended  to  sign  the  instrument 
at  aU.  Byles,  J.,  in  his  judgment  in  Swan  y.  North  British  Auttrch 
hdan  Company  (1),  in  the  Exchequer  Chamber,  says :  *'  The  object 
of  the  law-merchant  as  to  bills  and  notes  made  or  become  payable 
to  bearer  is,  to  secure  their  circulation  as  money ;  therefore  honest 
acquisition  confers  title.  To  this  despotic  but  necessary  principle, 
the  ordinary  rules  of  the  common  law  are  made  to  bend.  The  mis- 
application of  a  genuine  signature  written  across  a  slip  of  stamped 
paper  (which  transaction,  being  a  forgery,  would  in  ordinary  cases 
conyey  no  title),  may  give  a  good  title  to  any  sum  fraudulently  in- 
scribed, within  the  limits  of  the  stamp,  and  in  America,  where 
there  are  no  stamp-laws,  to  any  sum  whatever.  Negligence  in  the 
maker  of  an  instrument  payable  to  bearer  makes  no  difference  in 
his  liability  to  an  honest  holder  for  value :  the  instrument  may  be 
lost  by  the  maker  without  his  negligence,  or  stolen  from  him,  still 
he  must  pay." 

[Byles,  J.  If  that  be  right,  it  can  only  be  with  reference  to  the 
case  of  a  complete  iostrument ;  it  can  hardly  be  applicable  to  a 
case  where  a  man's  signature  has  been  obtained  by  a  fraudulent 
representation  to  a  document  which  he  never  intended  to  sign.] 

Then,  the  verdict  was  clearly  against  the  weight  of  evidence 
upon  the  question  of  negb'gence.    Can  it  be  said  that  it  was  any 
(1)  2  H.  &  0.  at  p.  184. 
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1869       other  than  gross  negligence  on  the  part  of  the  defendant  to  pat 

YoffTER      his  name  upon  the  back  of  a  docament  such  as  that  described, 

ULAoansoM.  ^^^^^^  ^^^^  looking  at  the  face  of  it.    If  any  one  is  to  suffer  from 

his  misplaced  confidence  in  Callow,  it  surely  must  be  the  defendant 

himsell 

Our.  adv.  vulL 

July  5.  The  judgment  of  the  CSourt  (Bovill,  C.J.,  Byles, 
Keating,  and  Montague  Smith,  JJ.)  was  delivered  by 

Btubs,  J.  This  was  an  action  by  the  plaintiff  as  indorsee  of  a 
bill  of  exchange  for  3000/.,  against  the  defendant,  as  indorser.  Tho 
defendant  by  one  of  his  pleas  traversed  the  indorsement,  and  hj 
another  allied  that  the  defendant's  indorsement  was  obtained 
from  him  by  fraud.  The  plaintiff  was  a  holder  for  value  before 
maturity,  and  without  notice  of  any  fraud. 

There  was  contradictory  evidence  as  to  whether  the  indorsement 
was  the  defendant's  signature  at  all ;  but,  according  to  the  evidence 
of  one  Callow,  the  acceptor  of  the  bill,  who  was  called  as  a  witness 
for  the  plaintiff,  he.  Callow,  produced  the  bill  to  the  defendant,  a  . 
gentleman  advanced  in  life,  for  him  to  put  his  signature  on  the 
back,  after  that  of  one  Cooper,  who  was  payee  of  the  bill  and  first 
indorser.  Callow  not  saying  that  it  was  a  bill,  and  telling  the 
defendant  that  the  instrument  was  a  guarantee.  The  defendant 
did  not  see  the  face  of  the  bill  at  alL  But  the  bill  was  of  the 
usual  shape,  and  bore  a  stamp,  the  impress  of  which  stamp  was 
visible  at  the  back  of  the  bill.  The  defendant  signed  his  name 
after  Cooper's,  he  the  defendant  (as  the  witness  stated)  believing' 
the  document  to  be  a  guarantee  only. 

The  Lord  Chief  Justice  told  the  jury  that,  if  the  indorsement 
was  not  the  defendant's  signature,  or  if,  being  his  signature,  it  was 
obtained  upon  a  fraudulent  representation  that  it  was  a  guarantee, 
and  the  defendant  signed  it  without  knowing  that  it  was  a  bill,  and 
under  the  belief  that  it  was  a  guarantee^  and  if  the  defendant  was 
not  guilty  of  any  negligence  in  so  signing  the  paper,  the  defendant 
was  entitled  to  the  verdict    The  jury  found  for  the  defendant 

A  rule  nisi  was  obtained  for  a  new  trial,  firsts  on  the  ground  of 
misdirection,  in  the  latter  part  of  the  summing«up,  and  seoondlyy 
on  the  ground  that  the  verdict  was  against  the  evidence.' 
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As  to  the  first  branch  of  the  rule,  it  seems  to  us  that  the  question       1869 
arises  on  the  traverse  of  the  indorsement.    The  case  presented  by      Fostsb 
the  defendant  is,  that  he  never  made  the  contract  declared  on;  jmuokissok. 
that  he  never  saw  the  face  of  the  bill;  that  the  purport  of  the- 
contract  was  fmudulently  misdescribed  to  him;  that,   when  he 
signed  one  thing,  he  was  told  and  believed  that  he  was  signing 
another  and  an  entirely  different  thing ;  and  that  his  mind  never 
went  with  his  act 

It  seencis  plain,  on  principle  and  on  authority,  that,  if  a  blind 
man,  or  a  man  who  cannot  read,  or  who  for  some  reason,  (not  im- 
plying negligence)  forbears  to  read,  has  a  written  contract  falsely 
read  over  to  him,  the  reader  misreading  to  such  a  degree  that  the 
written  contract  is  of  a  nature  altogether  different  from  the  con- 
tract pretended  to  be  read  from  the  paper  which  the  blin^  or 
illiterate  man  afterwards  signs;  then,  at  least  if  there  be  no 
negligence^  the  signature  so  obtained  is  of  no  force.  And  it  is 
invalid  not  merely  on  the  ground  of  fraud,  where  fraud  exists,  but 
on  the  ground  that  the  mind  of  the  signer  did  not  accompany  the 
signature ;  in  other  words,  that  he  never  intended  to  sign,  and 
therefore  in  contemplation  of  law  never  did  sign,  the  contract  to 
which  his  name  is  appended 

The  authorities  appear  to  us  to  support  this  view  of  the  law. 
In  Thoraughgood's  Case  (1)  it  was  lield  that^  if  an  illiterate  man 
have  a  deed  falsely  read  over  to  him,  and  he  then  seals  and  delivers 
the  parchment,  that  parchment  is  nevertheless  not  his  deed.  In 
a  note  to  Thoraughgaod's  Case  (1),  in  Fraser's  edition  of  Coke's 
Seports,  it  is  suggested  that  the  doctrine  is  not  confined  to  the 
condition  of  an  illiterate  grantor;  and  a  case  in  Keilwey's  Be- 
ports  (2)  is  cited  in  support  of  this  observation.  On  reference  to 
that  case,  it  appears  that  one  of  the  judges  did  there  observe  that 
it  made  no  difference  whether  the  grantor  were  lettered  or  un- 
lettered. That,  however,  was  a  case  where  the  grantee  himself 
was  the  defrauding  party.  But  the  position  that,  if  a  grantor  or 
covenantor  be  deceived  or  misled  as  to  the  adual  contents  of  the 
deed,  the  deed  does  not  bind  him,  is  supported  by  many  authorities : 
see  Com.  Dig.  Fait  (B.  2);  and  is  i-ecognized  by  Bayley,B.,  and 
the  Court  of  Exchequer,  in  the  case  of  Edwards  v.  Brown.  (3) 
(1)  2  Co.  TUp.  9.  b.  (2)  Keilw.  70,  pi.  6.  (3)  1  C,  &  J.  812. 
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18^        Accordingly,  it  has  recently  been  decided  in  the  Excheqaer  Cham- 

F06TSB      bar,  that,  if  a  deed  be  delivered,  and  a  blank  left  therein  be  after- 

MAGKonroN.  wards  improperly  filled  up  (at  least  if  that  be  done  without  the 

*  grantor's  negligence),  it  is  not  the  deed  of  the  grantor :  Swan  y. 

NorOh  British  Australasian  Land  Company.  (1) 

These  cases  apply  to  deeds ;  but  the  principle  is  equally  appli- 
cable to  other  written  contracts.  Nevertheless,  this  principle^ 
when  applied  to  negotiable  instruments,  must  be  and  is  limited  in 
its  application.  These  instruments  are  not  only  assignable,  but 
they  form  part  of  the  currency  of  the  country.  A  qualification  of 
the  general  rule  is  necessary  to  protect  innocent  transferrees  for 
value.  If,  therefore,  a  man  write  his  name  across  the  back  of  a 
blank  bill-stamp,  and  part  with  it,  and  the  paper  is  afterwards 
improperly  fiUed  up,  he  is  liable  as  indorser.  If  he  write  it  across 
the  &Lce  of  the  bill,  he  is  liable  as  acceptor,  when  the  instrument 
has  once  passed  into  the  hands  of  an  innocent  indorsee  for  value 
before  maturity,  and  liable  to  the  extent  of  any  sum  which  the 
stamp  will  cover. 

In  these  cases,  however,  the  party  signing  knows  what  he  is 
doing :  the  indorser  intended  to  indorse,  and  the  acceptor  intended 
to  accept,  a  bill  of  exchange  to  be  thereafter  filled  up,  leaving  the 
amount,  the  date,  the  maturity,  and  the  other  parties  to  the  bill 
^         undetermined. 

But,  in  the  case  now  under  consideration,  the  defendant,  accord- 
ing to  the  evidence,  if  believed,  and  the  finding  of  the  jury,  never 
intended  to  indorse  a  bill  of  exchange  at  all,  but  intended  to  sign 
I''  a  contract  of  an  entirely  different  nature.  It  was  not  his  design, 
and,  if  he  were  guilty  of  no  negligence,  it  was  not  even  his  fault 
that  the  instrument  he  signed  turned  out  to  be  a  bill  of  exchange. 
It  was  as  if  he  had  written  his  name  on  a  sheet  of  paper  for  the 
purpose  of  franking  a  letter,  or  in  a  lady's  album,  or  on  an  order 
for  admission  to  the  Temple  Church,  or  on  the  fly-leaf  of  a  book, 
and  there  had  already  been,  without  his  knowledge,  a  bill  of 
exchange  or  a  promissory  note  payable  to  order  inscribed  on  the 
other  side  of  the  paper.  To  make  the  case  clearer,  suppose  the 
bill  or  note  on  the  other  side  of  the  paper  in  each  of  these  cases 
to  be  written  at  a  time  subsequent  to  the  signature,  then  the  frau- 

(1)  2  H.  &  C.  176. 
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Anient  misapplication  of  that  genuine  signature  to  a  different        1869 
purpose  would  have  been  a  counterfeit  alteration  of  a  writing  with      fosteb 
intent  to  defraud^  and  would  therefore  have  amounted  to  a  forgery,  j^j^^j^lxifov 
In  that  case,  the  signer  would  not  have  been  bound  by  his  signa- 
turCy  for  two  reasoncf, — ^first,  that  he  never  in  fact  signed  the  writing 
•declared  on, — and,  secondly,  that  he  never  intended  to  sign  any 
such  contract 

In  the  present  case,  the  first  reason  does  not  apply,  but  the 
second  reason' does  apply.  The  defendant  never  intended  to  sign 
that  contract,  or  any  such  contract.  He  never  intended  to  put  his 
name  to  any  instrument  that  then  was  or  thereafter  might  become 
negotiable.  He  was  deceived,  not  merely  as  to  the  legal  effect, 
but  as  to  the  cidudl  contents  of  the  instrument. 

We  are  not  aware  of  any  case  in  which  the  precise  question  now 
l)efore  us  has  arisen  on  bills  of  exchange  or  promissory  notes,  or 
been  judicially  discussed.  In  the  case  of  Ingham  v.  Primrose  (1), 
and  the  case  of  Na/nee  v.  Lary  (2),  both  cited  by  the  plaintiff,  the 
facts  were  very  different  from  those  of  the  case  before  us,  and  have 
but  a  remote  bearing  on  the  question.  But^  in  Putnam  v.  Svl- 
Upon,  an  American  case,  reported  in  4  Mass.  45,  and  cited  in 
Parsons  on  Bills  of  Exchange,  voL  i.  p.  Ill,  n.,  a  distinction  is 
taken  by  Chief  Justice  Parsons  between  a  case  where  an  indorser 
intended  to  indorse  such  a  note  as  he  actually  indorsed,  being 
induced  by  fraud  to  indorse  it,  and  a  case  where  he  intended  to 
indorse  a  different  note  and  for  a  different  purpose.  And  the 
Court  intimated  an  opinion  that,  even  in  such  a  case  as  that,  a 
distinction  might  prevail  and  protect  the  indorsee. 

The  distinction  in  the  case  now  under  consideration  is  a  much 
plainer  one ;  for,  on  this  branch  of  the  rule,  we  are  to  assume  that 
the  indorser  never  intended  to  indorse  at  all,  but  to  sign  a  contract 
of  an  entirely  different  nature. 

For  these  reasons,  we  think  the  direction  of  the  Lord  Chief 
Justice  was  right. 

With  respect,  however,  to  the  second  branch  of  the  rule,  we  are 
of  opinion  that  the  case  should  undergo  further  investigation. 
We  abstain  from  giving  our  reasons  for  this  part  of  our  deci- 

(1)  7  C.  B.  (N.S.)  83;  28  L.  J.  (2)  5  Alabama,  370,  cited  1  Parsons 
<C.P.)294.  on  Bills,  114,  n. 
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1869       sion  only  lest  they  should  prejudice  either  party  on  a  second 
FoflfTiB      inquiry. 
Mackmnos.      ^®  "^®»  therefore,  toII  be  made  absolnte  for  a  new  triaL 

Bute  (J)s6lute. 
Attorney  for  plaintiff:  JP.  W.  Mount. 
Attorneys  for  defendant :  BarhtVf  Bowling^  &  WiUiams. 


Jnne  18.  [IN  THE  EXOHEQUEB  CHAMBER.] 


ASTLEY  AND  Ahotheb,  AssiaKSEs  of  Joyce  A  Co^  Babkbutts,  v.  OURNEr 

AKD  OtHBBS. 

Bankrup^^MtUwd  Oredtt^  vjMin  12  ib  13  Vict. «.  106» «.  17L 

On  the  30th  of  March,  1865,  J.  &  Co.  faidoraed  and  deposited  with  the  defend- 
ants bills  of  lading  for  cotton  and  coffee  valued  at  70482.,  as  collateral  secniilyfor 
the  defendants'  acceptance  at  three  months  for  60002.,  which  became  due  an  the 
28rd  of  June,  J.  &  Co.  undertaking  **  to  provide  funds  one  day  before  maturity  of 
the  bill" 

On  the  5th  of  April,  J.  &  Co.  indorsed  and  deposited  with  the  defendants  bills  (^ 
lading  for  other  cotton  valued  at  42802.,  and  four  bills  of  exchange  amounting  ix> 
24002.,  as  collateral  security  for  a  further  acceptance  of  the  defendants  for  50002. 
due  June  30th,  J.  &  Co.  undertaking  **  to  provide  funds  before  maturity  to  keep 
the  defendants  out  of  cash  advance." 

J.  &  Ca  were  at  this  time  already  largely  indebted  to  the  defendants  upon  biUs- 
which  the  defendants  had  discounted  for  them,  and  which  were  subsequently  dis- 
honoured ;  flM  on  the  19th  of  May  J.  A  Co.  became  bankrupt.  Before  their  bank* 
ruptcy,  J.  &  Co.  gave  their  assent  that  the  defendants  should  sell  the  cotton  and 
coffee  and  receive  the  proceeds. 

The  cotton  was  sold  and  the  proceeds  received  by  the  defendants  before  the 
bankruptcy  of  J.  &  Co.  The  cofifee  did  not  arrive  until  after  the  bankruptcy.  It 
was  then  sold  by  the  defendants.  The  four  bills  deposited  with  the  defendants 
were  duly  paid. 

The  securities  deposited  on  the  30th  of  March  and  5th  of  April  respective^, 
realized  11,8162. 12s.  3(2.,  thus  leaving,  after  payment  of  the  defendants'  aoceptancea 
for  50002.  and  50002.,  a  balance  of  18162. 12$.  3<2.,  which  the  defendants  claimed 
to  set  off  against  the  debt  due  to  them  from  J.  &  Co.,  under  12  &  13  Vict  c.  106^ 
^171^- 

Bdd,  by  the  Court  of  Common  Pleas,  upon  the  authority  of  Naarqji  y.  Char^ 
tered  Bank  cf  India  (Law  Kep.  3  C.  P.  444),  a  case  of  mutual  credit  as  to  the 
cotton  and  coffee :  aliier  as  to  the  bills,  upon  the  authority  of  Ytmng  v.  Bank  €f 
Bengal  (1  Moo.  P.  C.  150} ;  and  judgment  was  given  for  the  plaintiffs  for 
18162. 12i.  Sd. 

The  Exchequer  Chamber  (Kelly,  C3.,  dissenting),  reversed  the  judgment. 

'    This  was  an  action  brought  to  recoTer  a  sum  of  18162*  12s.  3d. 
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as  money  receired  by  the  defendants  to  the  use  of  the  plaintiffit  as        18C9 
assignees  of  Joyce  &  Co.,  bankrupts.    The  following  case  was      Asxlkt 
stated  for  the  opinion  of  the  Court : —  Gumrar. 

1.  The  plaintiffs  are  assignees  of  Joyce  &  Co.,  merchants,  of 
London,  who  were  adjudicated  bankrupts  on  the  19th  of  May,  1865. 
The  defendants,  up  to  August,  1865,  carried  on  business  in  part- 
nership as  money-dealers  and  bill-brokers,  under  the  firm  of 
Oveiend,  Gumey,  &  Co. 

2.  The  business  of  that  firm  embraced  money  dealings  of  all 
sorts,  discounting  bills,  adyancing  on  securities,  advancing  credits, 
receiving  money  on  deposit^  holding  securities  for  customers,  re- 
ceiving dividends,  and  holding  money  at  call,  against  which  the 
customers  drew.  Where  the  securities  were  biUs  of  lading  or  bills 
of  exchange,  they  were  indorsed  by  the  customer  and  handed  to 
Overend,  Gumey,  Ss  Co.  In  the  ordinary  course,  the  customer 
would  repay  the  sum  advanced,  and  then  realize  the  securities.  If 
the  customers  wished  to  realize,  they  gave  Overend,  Gumey,  &  Co. 
a  borrowing  ticket,  who  then  allowed  the  customer  to  have  the 
securities  for  the  purpose  of  realizing  and  paying  the  proceeds  to 
Overend,  Gumey,  &  Co. 

8.  Joyce  &  Co.  had  for  upwards  of  five  years  before  their  bank-  * 

mptcy  been  customers  of  Overend,  Gumey,  &  Co. 

4.  On  the  30th  of  March,  1865,  Overend,  Gumey,  &  Co.  received 
fifom  Joyce  and  Co.  the  following  letter : — 

**  Messrs.  Overend,  Gumey,  &  Co. 

"  Eeferring  to  letters  of  Messrs.  Joyce  &  Co.,  of  Alexandria, 
dated  the  20th  inst,  advising  having  drawn  on  you  50002.  at  • 
three  months'  date  from  that  day,  we  will  thank  you  to  accept 
same ;  and,  as  collateral  security  for  your  so  doing,  we  beg  to  hand 
you  herewith  documents  as  per  memorandum  annexed.  We  under- 
take to  provide  funds  one  day  before  maturity  of  said  bilL 

^Both  the  coffee  and  cotton  are  duly  and  fully  covered  by 
insurances  on  our  floating  policies;  and  we  hereby  transfer  our 
interest  in  same  to  yourselves  until  your  acceptance  is  paid,  as 
agreed.  Charles  Joyce  &  Co.'-' 

[The  memorandum  inclosed  in  this  letter  described  bills  of  lading 
for  cotton  valued  at  53507.,  and  for  coffee  valued  at  16987,] 

5.  The  goods  mentioned  in  the  above  letter  were  parcels  of 

86  2  2 
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1869        cotton  and  coffee  then  shortly  expected  to  arrive^  which  had  been 

AflTLET      shipped  from  Alexandria  consigned  to  Joyce  &  Co.,  and  for  which 

GuKHET.     ^^^7  ^^^^  ^^®  ^^  ^^  lading.    In  accordance  with  the  terms  of  the 

letter,  Overend,  Gumey,  &  Co.  accepted  the  draft  for  50007.,  and 

received  the  bills  of  lading,  all  of  which  were  indorsed  to  them  by 

Joyce  &  Co. 

6.  On  the  5th  of  April,  1865,  Overend,  Gumey,  &  Co.  reoeiyed 
from  Joyce  &  Co.  the  following  letter : — 

"  We  beg  to  inclose  letters  from  Messia  Joyce  &  Co.  of  Alex- 
andria advising  having  drawn  on  yon  to  the  extent  of  5000Z.  on 
sundry  appoints,  at  three  months'  date  from  27th  ultimo,  and  due 
30th  June.  We  will  thank  you  to  accept  same,  and  as  collateral 
security  we  beg  to  inclose  you  herewith  the  following  documents, 
say,— 

<^  Bill  of  lading  13  bales  cotton  per  Erin, 
8  do.  per  do., 
99  do.  per  do., 

16  do.  per  da,  valued  at  £4280 

Bill  on  T.  Bingham,  due  30th  June      .    400 

Do.  do.      .        .    600 

Do.  on  G.  Tulche  do.      .        .  1000 

Do.  on  J.  C.  Im  Thum,  due  10th  April     400 

£6680 

'^  We  undertake  to  provide  funds  before  maturity  to  keep  yon 
out  of  cash  advance.  The  above  cotton  is  covered  by  insurance  on 
our  floating  policy,  and  we  hereby  transfer  our  interest  in  same  to 
yourselves.  Charles  Joyce  &  Co." 

7.  The  goods  mentioned  in  this  letter  were  also  parcels  of  cotton 
shortly  expected  to  arrive,  of  which  Joyce  &  Co.  were  the  consignees, 
and  for  which  they  held  the  bills  of  lading.  In  accordance  with 
the  terms  of  this  letter,  Overend,  Gumey,  &  Ca  accepted  drafts 
for  the  further  sum  of  50007.,  and  received  the  bills  of  lading  and 
bills  of  exchauge  mentioned  in  the  letter,  which  were  respectively 
indorsed  to  them  by  Joyce  and  Co. 

8.  At  the  dates  of  these  letters,  Joyce  &  Co.  were  already  liable 
to  Overend,  Gumey,  &  Co.  upon  their  acceptances  of  bills  dis- 
counted by  Overend,  Gumey,  &  Co.|  to  a  very  large  amount,  and 
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exceeding  the  sum  claimed  in  this  action.    These  acceptances  were        1869 
dishonoured  at  maturity,  and  are  now  debts  proveable  by  Overend,      AmLn 
Gomey,  &  Co.  against  the  estate  of  Joyce  &  Co.  Guoty. 

9.  Joyce  &  Co.  before  their  bankruptcy  gave  their  assent  to  the 
sale  by  Oyerend,  Gumeyy  &  Co.  of  the  cotton  and  coffee  mentioned 
in  the  above  letters,  and  to  their  receiving  the  proceeds.  (1)  All 
the  cotton  was  sold  before  the  bankruptcy  of  Joyce  &  Go. ;  and  the 
net  proceeds  thereof,  except  597.,  were  handed  to  Qyerend,  Gumey, 
&  Co.  before  the  bankruptcy.  The  coffee  arriyed  after  the  bank- 
ruptcy of  Joyce  &  Co.,  and  was  after  its  arrival  sold  by  the  brokers 
in  the  ordinary  course.  The  coffee  realized  1721Z.  98.  7d.  This 
sum  and  the  above  597.,  part  of  the  proceeds  of  the  cotton,  were 
afterwards  paid  over  by  the  brokers  to  Overend,  Gurney,  &  Co. 
The  bills  of  exchange  mentioned  in  the  letter  of  April  5th,  1865, 
were  shortly  after  the  28th  of  April  re-discounted  by  Overend, 
Gurney,  &  Co.,  and  were  paid  by  the  acceptors  at  maturity. 

10.  The  goods  described  in  the  letter  of  the  80th  of  March,  1865, 
realized  51762L  12a.  3d.,  and  the  securities  described  in  the  letter 
of  the  5ih  of  April,  1865,  realized  6640?.,  leaving,  after  providing 
for  the  acceptances  mentioned  in  the  letter,  which  Overend,  Gurney, 
&  Co.  were  compelled  to  pay  at  maturity,  the  sum  of  18162. 123. 3d. 
sought  to  be  recovered  in  this  action.  And  there  is  now  due  from 
the  estate  of  Joyce  &  Co.  to  Overend,  Gurney,  &  Co.  20,1167.  or 
thereabouts. 

11.  The  plaintiffs,  as  assignees,  seek  to  recover  the  18162L  12&  3d. 
as  the  amount  of  surplus  proceeds  of  the  securities  lodged  with 
Overend,  Gurney,  &  Co.,  for,  as  the  plaintiffs  contend,  the  special 
purpose  of  protecting  the  above-mentioned  acceptances.  Overend, 
Gurney,  &  Co.  claim  to  retain  this  sum  against  the  general  balance 
due  to  them  from  Joyce  &  Co.  at  the  time  of  their  bankruptcy ; 
and  allege  that  there  was  a  mutual  credit  and  mutual  debts 
between  them  and  Joyce  &  Co.,  in  respect  of  which  they  are 
entitled  to  retain  the  above  sum  against  the  much  laiger  amount 
due  to  them  from  the  estate  of  Joyce  &  Co. 

12.  It  was  agreed  that  the  Court  should  draw  such  inferences  or 
conclusions  as  the  jury  ought  to  draw. 

(1)  The  words  in  italics  were  added  by  way  of  amendment,  during  the  align- 
ment in  the  Court  below. 


718  COUBT  OP  COMMON  PLEAS.  [LB. 

1869  The  questioii  for  the  opinion  of  the  Court  was,  whether  the 

ASTLB7      defendants  were  entitled  to  retain  the  above  amount  against  the 
Gu^iBT.     l^&i^ce  of  account  due  to  them  from  Joyce  &  C!a  at  the  date  of 
their  bankruptcy,  and  proveable  against  their  estate. 

Fiddf  Q.O.  (Lard  with  him),  for  the  plaintiffs.  Upon  the  prin- 
ciples laid  down  in  Toung  t.  Banh  of  Bengal  (1),  and  approyed 
and  confirmed  by  this  Court  in  Naorqji  t.  Chartered  Bavk  oj 
India  (2),  the  deposit  of  the  bills  of  lading  for  the  cotton  and  the 
coffee  by  Joyce  &  Co.  with  Oyerend,  Gurney,  &  Co.,  as  security  for 
their  two  acceptances  for  5000Z.  and  50002L,  eyen  coupled  with  the 
subsequent  authority  to  sell  the  cotton  and  coffee  and  to  apply  the 
proceeds  in  payment  of  those  bills,  did  not  constitute  a  '^mntaal 
credit"  within  12  &  13  Vict  c.  106,  s.  171  (3),  and  consequently 
the  plaintiffs,  as  assignees  of  Joyce  &  Co.,  are  entitled  to  reooTer 
back  the  moneys  paid  over  by  the  brokers  after  the  bankruptcy  of 
Joyce  &  Co.  To  bring  a  case  within  that  section,  the  credit  mnst 
be  such  as  must  necessarily  end  in  a  debt:  Rose  y.  Earl  (4); 
AUager  v.  Cwrrie,  (5)  Here  there  was  nothing  to  preyent  Joyce 
&  Co.  from  at  any  time  reyoking  the  authority  to  sell,  and  them- 
selyes  proyiding  funds  to  take  up  the  bills  at  maturity.  As  to  the 
deposit  of  the  bills,  the  case  is  not  distinguishable  from  Ywimg  v. 
Ba/nk  of  Bengali  (1) 

[BoviLL,  C.  J.  As  to  the  cotton  and  coffee,  the  decision  of  this 
Court  in  Naorqji  y.  Chartered  Bank  of  India  (2)  is  against  the 
plaintiffs.  As  to  the  bills,  Toung  y.  Bank  of  Bengal  (1)  is  in  their 
fiayour.J 

(1)  1  Moo.  P.  C.  150.  appear  due  on  either  ride  on  thebalanee 

(2)  Law  Rep.  3  0.  P.  444.  of  such  acooant,  and  no  more,  shall  be 

(3)  12  &  13  Vict.  c.  106,  8.  171 :  claimed  or  paid  on  either  dde  re- 
"Where  there  has  been  mutual  credit  spectively ;  and  every  debt  or  dcmind 
given  by  the  bankrupt  and  any  other  hereby  made  proveable  against  the  estate 
person,  or  where  there  are  mutual  debts  of  the  bankrupt  may  be  set  off  in  man- 
between  the  bankrupt  and  any  other  ner  aforesaid  against  such  estate,  pro- 
person,  the  Court  shall  state  the  ao-  vided  that  the  person  claiming  the 
count  between  them,  and  one  debt  or  benefit  of  such  set-off  had  not^  when 
demand  may  be  set  ag^st  another,  such  credit  was  given,  notice  of  an  act 
notwithstanding  any  prior  act  of  bank-  of  bankruptcy  by  such  bankrupt  com- 
rnptcy  committed  by  such  bankrupt  mitted.** 

before  the  credit  given  to  or  the  debt         (4)  8  Taunt  499. 
contracted  by  him;   and  what  shall         (5)  12  M.  &  W.  751. 


TOL.  IV.]  TEINITY  TEBM,  XXXH  7ICT.  719 

Buehanan  y.  Findlay  (1),  Hitt  y.    Smith  (2),  and  Alder  y.       1869 
Keiffhley  (3),  were  also  referred  to.  abtlby 

J.  O.  Maihew  (Oarth,  Q.  0.,  with  him),  for  the  defendants.  The  qjj^^ 
&st  question  is  how  &x  Young  y.  Bcmh  of  Bengal  (4)  is  an 
anthority^  and  how  far  applicable  to  the  present  case.  The  bills 
of  exchange  were  indorsed  to  Oyerend,  Gomey,  &  Co.,  and  de- 
posited with  them  upon  the  terms  that  they  were  to  hold  them  as 
collateral  secnrity  for  their  acceptance  of  the  second  500021  That 
was  a  sufficient  credit  within  the  statute,  in  one  altematiye,  yiz. 
the  fiedlure  of  Joyce  &  Co.  to  proyide  for  the  acceptance  before 
maturity.  That  distinguishes  the  present  case  from  You/ng  y. 
B(mk  of  BengaL  (4)  It  was  urged  in  Naorqji  y.  Chartered  Bank 
4>f  India  (5)  that  the  authority  to  receiye  the  money  was  re- 
yocable,  and  therefore  the  transaction  did  not  necessarily  indicate 
that  a  debt  must  result.  But  the  Court  declined  to  accept  that 
yiew. 

[BoviLi^  0. J.  The  indorsement  of  the  bills  by  Joyce  &  Co. 
did  no  more  than  enable  Oyerend,  Gumey,  &  Co.  to  receiye  the 
proceeds  if  Joyce  &  Co.  should  make  default  in  proyiding  funds  to 
meet  the  5O0O2L  bill.  If  Joyce  &  Co.  had  proyided  the  funds,  the 
bills  would  haye  been  handed  back  to  them.] 

If  Young  y.  BanJo  of  Bengal  (4)  is  to  stand,  it  is  hardly  con- 
sistent with  the  decision  of  this  Court  in  Naorqji  y.  Chartered  Bank 
of  India.  (5) 

[BoyiLL^  C. J.  We  certainly  did  not  intend  to  oyerrule  the 
case  in  the  Friyy  Council.  We  expressly  distinguished  it  from  the 
case  before  us.] 

As  io  the  cotton  and  coffee,  the  authority  giyen  to  Oyerend, 
Gumey,  &  Co.  by  Joyce  &  Co.  before  their  bankruptcy  to  sell,  and 
to  receiye  the  proceeds,  clearly  brings  the  case  within  Naorqji  y. 
Chartered  Bank  of  India.  (5) 

Field,  Q.a,  in  reply. 

BoyiLL,  C.  J.  With  regard  to  the  proceeds  of  the  sale  of  the 
cotton  and  coffee,  it  is  clear  from  the  statement  in  the  case,  as 

(1)  9  B.  &  a  788.  (8)  16  M.  &  W.  117. 

.    (2)  12  M.  &  W.  618.  (4)  1  Moo.  P.  C.  160. 

(6)  Law  Bep.  8  0.  P.  444. 
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ASTLIT 
GUBSIBT* 


The  question  for  the  opinion  of  the  Coi|^  d 

defendants  were  entitled  to  retain  the  abc^  /  ^ 

balance  of  account  due  to  them  firom  Jc^  ^  f  /* 
their  bankruptcy,  and  proveable  again^'  |     f 


cy 
lie 
ed 

"J 
.nkoj 

.  the  loan 

iDerty  to  sell 

tith  them.    So^ 

to  provide  for  the 

coffee  by  Joyce  &  Co.  with  0/  ^'^  v     %       us  were  to  be  receiyed 

their  two  acceptances  for  50  ^f  j  distincstion  between  the 

subsequent  authority  to  seV  f  /  chartered  Bank  of  India  (1) 

proceeds  in  payment  of ,  i  '''  decision  of  the  Privy  Council 

credit"  within  12  &  ly  ,  but,  on  the  contrary,  they  care- 

the  plaintiffs,  as  assir/         ground  on  which  this  case  is  equally 

back  the  moneys  pa'        .rrner  decision,  viz.  that  the  money  was 

Joyce  &  Co.    To  ^'     jrurney,  &  Co.,  only  in  the  event  of  Joyce 

be  such  as  mu9     ^,  and  that  carries  out  what  is  the  justice  of 

Ahaffer  v.  Cur  /  was  intended  that  the  proceeds  of  the  bills 

&  Co.  from  a*  ^  to  anything  but  the  second  500021  acceptance. 

selves  prov'  J^  of  Parke,  B.,  in  Ahager  v.  Ourrie  (3),  as  to  the 

deposit  of /Cf  Bank  of  Bengal  (2),  that,  "although  there  had 

Bank  ofjKj0in  the  bank  to  Palmer,  inasmuch  as  they  had  dis- 

[Boy  ^jjTormssory  notes,  still  there  was  no  tmUwH  credit^  as 

Cour  y^/'s  paper  had  been  deposited  by  him  for  a  particular 

pi  a'  ^*^ttd  tio  credit  was  given  for  the  surplus,"  is  equally 

fa     /f  j^^  [mL\     If  there  had  been  no  bankruptcy  here,  it  would 

4^  ^]\  the  duty  of  Joyce  &  Co.  to  redeem  the  bills ;  and, 

K  ^  Co.  hnving  become  bankrupt,  it  was  the  duty  of  their 

•^^^  to  redei 

n^  I  theref 

,  balance  of  1816Z.  12«.  3i. 


*^»  ^  to  redeem  them.     There  was  no  credit  given  for  the 
tifore  think  the  plaintiffs  are  entitled  to  judgment 


p^ra^Q,  J,     I  am  of  the  same  opinion,  and  for  the  same 

j)(t£TT,  J.    I  am  of  the  same  opinion.    I  am  unable  to  dis- 

(1)  Ltiw  Roil.  3  0.  P.  444.  (2)  1  Moo.  P.  C.  150. 

(3)  12  M.  &  W.  761,  767. 


\ 
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'^ 


'^^J.j^^^^kikiA  ^^  ^  judgment^  and  the  case 

'""e^^^r^J^;^^         \^      •-■  -^  Term.  1868. 


■^^r 


^e  ^  --^JJV^  -  *^®  plaintifiB. 


^  <^^    ^odd^  ^*i  "*»  W™)>  for  the  defendants. 

^'■■^cfl^/^atf  Our.  adv.  vuU. 


jgment  of  the  majority  of  the  Court  (Channelly 
^gott^  B^  Hannen,  J.,  and  Cleasby,  B.),  was  de- 


f 


^7,  B.  The  only  question  for  consideration  in  this  case  is, 
jer,  at  the  time  of  the  bankruptcy  of  Joyce  &  Co.,  there  was 

^cb  a  mutual  credit  between  them  and  Overend,  Gumey,  &  Co.  as 
Ix)  entitle  the  latter  to  retain  the  proceeds  of  certain  coffee  against 
the  large  balance  due  to  them,  or  whether  they  were  bound  to  pay 
it  over  to  the  assignees  notwithstanding  that  balanca 

We  are  of  opinion  that,  after  the  arrangement  mentioned  in 
par.  9  of  the  case  (3),  by  which  Qyerend,  Gurney,  &  Co.  were 
anthorized  to  sell  and  conyert  into  money  the  cotton  and  coffee 
which  formed  the  subject  of  the  transaction  of  the  30th  of  March 
and  the  5th  of  April,  1865,  there  was  such  a  mutual  credit. 

The  effect  of  the  original  transactions,  by  themselves,  was  to 
place  in  the  hands  of  the  defendants  the  goods  and  documents  of 
title  mentioned,  upon  their  accepting  the  two  bills  for  50007.  and 
5000?.  drawn  on  them  by  Joyce  &  Co.,  and  they  (Joyce  &  Co.)  were 
to  find  the  money  to  meet  the  bills,  and  to  receive  back  the  goods 
and  documents. 

It  is  dear  that  these  transactions  did  not  constitute  a  mutual 
credit,  because,  though  the  property  was  deposited,  it  was  not 
deposited  for  the  purpose  of  being  converted  into  money,  but  with 

(1)  1  Moo.  P.  C.  150.  (2)  Law  Rep.  8  C.  P.  444. 

(3)  Ante,  p.  717. 


^^  ''  V.  Banh  of  Bengal  (1) ;  and  this 

%W^>^^%  '^  ^  ^^^  (2)  certainly  did  not      abtlk 

^tfor  the  platfutffa. 
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1869        the  intention  of  its  being  returned^  and  therefore  there  was  no 

AsTLBT      credit  given  by  Joyce  &  Co.  to  the  defendants  within  the  mntnal 

Gu^BY.     ^^^  danse  of  the  Bankrupt  Law  Consolidation  Act^  1849, 12  & 

13  Vict.  c.  106,  as  the  credit  was  not  of  such  a  nature  as  would  end 

in  a  debt.    The  case  would  then  have  been  clearly  within  the 

authority  of  the  well-known  case  of  Toung  y.  Bank  of  Bengal  (1) 

The  real  question,  therefore,  is,  what  is  the  effect  of  the  state* 
ment  in  par.  9  of  the  case  ?  (2)  It  appears  that,  before  the  bank- 
ruptcy, and  before  either  of  the  bilU  became  dne,  Joyce  &  Co., 
upon  their  being  applied  to  by  Overend,  Gurney,  &  Co.  (who  weie 
their  creditors  to  a  yery  large  amount  independent  of  those  bills), 
gaye  them  authority  to  sell  the  cotton  and  coffee  comprised  in  the 
two  letters. 

It  appears  to  us  that  this  authority  altered  the  relation  of  the 
parties;  and  that,  so  soon  as  it  was  giyen,  credit  was  giyen  to 
Oyerend,  Gumey,  &  Co.  for  the  proceeds  of  the  sale ;  and  the  case 
is  brought  within  the  authority  of  the  case  in  the  Common  Heafi 
of  Naoraji  y.  Chartered  Bank  of  India.  (3)  The  facts  of  that  case 
and  of  the  present  bring  them  within  the  second  rule  laid  down  by 
Gibbs,  C.J.,  in  Bose  y.  Hart  (4),  as  quoted  by  the  present  Lord 
Chief  Justice  of  the  Common  Pleas  in  Naorqji  y.  Chartered  Bank 
of  India  (5),  **  or  where  there  is  a  debfon  one  side,  and  a  deUveiy 
of  property,  with  directions  to  turn  it  into  money,  on  the  other,  in 
such  case  the  credit  giyen  by  the  deliyery  of  the  property  must  in 
its  nature  terminate  in  a  debt,  the  balance  will  be  taken  on  the  tvo 
debts,  and  the  statute  is  in  eyery  respect  complied  with." 

We  think  the  case  of  Naorqji  y.  Chartered  Bank  of  India  (3)  was 
rightly  decided  by  the  Court  of  Common  Pleas,  and  could  not  have 
been  otherwise  decided  without  subyerting  the  rule  giyen  in  J8o«  v. 
Edrt  (4),  which  had  always  been  considered  a  binding  authority; 
and,  further,  it  does  not,  when  properly  considered,  conflict  with 
Totmff  y.  Bank  of  Bengal  (1),  because  in  that  case  there  was  no 
power  to  sell,  except  upon  a  defiEtult  of  repayment  of  a  loan  by  a 
certain  day,  and  the  day  had  not  arriyed  at  the  time  of  the  bank- 
ruptcy, and  therefore  at  that  time  there  was  no  authority  to  sell, 

(1)  1  Moo.  P.O.  150.  (3)  lAW  Rep.  3C.P.  444. 

(2)  Ante,  p.  717.  (4)  8  Taunt.  499. 

(5)  Law  Bep.  3  C.  P.  at  p.  460. 
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and  no  credit  given.    In  truth,  the  power  to  seU  was  not  the 
matter  really  contemplated,  and  was  only  to  be  exercised  in  case      Abtuct 
ofdefanit  aJirKY. 

In  the  present  case,  under  the  original  arrangements,  Joyce  & 
Co.  were  to  find  money  to  meet  the  bUls,  and  to  receive  back  the 
goods  in  return.  But,  as  soon  as  they  gave  authority  to  sell  the 
goods,  and  so  gave  up  the  right  to  receive  them  back,  they  were 
no  longer  under  an  obligation  to  provide  the  money  to  meet  the 
bills,  because  they  were  not  entitled  to  the  agreed  equivalent  for 
doing  so.  That  being  so,  is  it  not  plain  that  Overend,  Gumey,  & 
Go.  were  to  find  the  money  to  meet  the  bills,  and  were  entitled  to 
sell  to  put  themselves  in  funds  ?  This,  upon  all  the  authorities, 
would  be  a  mutual  credit^  as  the  result  must  be  debts  on  both 
sides. 

It  is  deserving  of  notice,  that,  according  to  the  statement  in  par. 
9  (1),  Joyce  &  Oo.  before  the  bankruptcy  gave  iheir  assent  to  the 
sale  by  the  defendants  of  the  cotton  and  coffee,  and  to  their  re- 
ceiving the  proceeds.  This  shews  that  it  was  not  the  case  of  a 
mere  direction  to  sell  (which  might  or  might  not,  according  to  the 
circumstances,  be  revocable) ;  and  it  raises  the  proper  inference 
that  it  was  an  assent  to  an  application  proceeding  from  the  de- 
fendants (who  were  at  the  time  veiy  large  creditors)  for  authority 
to  sell  for  their  security  and  reimbursement  property  then  in  their 
possession.  Such  a  power  of  sale  is  a  power  coupled  with  an 
interest^  and  is  irrevocable.  In  that  view,  the  present  case  is  that 
of  a  creditor  having  property  of  his  debtor  in  his  possession  as  a 
seeurily,  with  power  of  sale ;  and  it  could  hardly  be  disputed  that 
such  a  case  is  one  of  mutual  credit 

If  the  effect  of  the  altered  arrangement  was  to  constitute]^a 
mutual  credit^  it  does  not,  of  course,  signify  whether  the  actual 
sale  of  the  property  took  place  before  or  after  bankruptcy.  So 
fax,  indeed,  as  the  goods  were  sold  and  realized  before  the  bank- 
ruptcy, it  would  be  an  ordinary  case  of  set-off,  and  not  properly 
speaking  of  mutual  credit 

There  is  no  report  of  the  judgment  of  the  Court  of  Common 
Pleas  in  the  present  case.  It  is  possible  that  the  original  arrange- 
ments were  chiefly  considered,  which  were  clearly  not  mutual 

(1)  Ante,  p,  717. 
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credits,  and  that  the  attention  of  the  Court  waa  not  properly  called 
Aotlby     to  the  effect  of  the  statement  in  par.  9. 
GuKrar.         ^®  result  of  the  conclusion  at  which  we  have  arrived  is,  that 

the  judgment  of  the  Common  Pleas  must  be  reyersed. 

Kellt,  C.B.  I  haye  the  misfortune  to  differ  from  the  majority 
of  the  Court,  and  am  of  opinion  that  the  judgment  of  the  Court  of 
Common  Pleas  should  be  affirmed.  In  this  case  Joyce  &  Co.,  of 
whom  the  plaintiffs  below,  Astley  &  Co.,  were  assignees,  agreed 
with  the  defendants  below,  Gumey  &  Co.,  that,  upon  the  defend- 
ants accepting  two  bills  for  50007.  each,  drawn  upon  them  by 
their  correspondents  abroad,  Joyce  &  Co.  would  provide  for  the 
two  acceptances  at  maturity ;  and  certain  bills  of  lading  for  a 
quantity  of  cotton  and  a  quantity  of  coffee  yet  to  arrive  in  Eng- 
land, together  with  three  bills  amounting  together  to  20007.,  and 
another  bill  for  40021,  were  deposited  with  the  defendants  as  a 
security  for  the  providing  for  these  acceptances  on  the  part  of 
Joyce  &  Co. 

There  were  two  transactions  out  of  which  the  contract  arose,  one 
of  the  30th  of  March,  the  other  of  the  5th  of  April,  1865.  On  the 
19th  of  May,  and  while  the  acceptances  were  running,  Joyce  &  Go. 
became  bankrupts.  They  had,  however,  before  that  time,  but  after 
the  making  of  the  contracts,  given  their  assent  to  the  sale  by  the 
defendants  of  the  cotton  and  the  coffee. 

Under  this  assent  the  cotton  was  sold,  and  realized,  together  with 
the  produce  of  the  bills  deposited  and  discounted  by  the  defend- 
ants, Gumey  &  Co.,  and  the  bill  for  4007^  which  became  due  and 
was  paid  also  before  the  bankruptcy,  the  sum  of  10,0957.  2b.  Sd^ 
with  which  sum  the  defendants,  Gumey  &  Co.,  were  enabled  to 
provide,  and  did  provide,  for  the  two  acceptances  of  50007.  each, 
the  first  of  which  was  due  and  paid  on  the  23rd  of  June,  and  the 
second  on  the  30th  of  June,  1865 ;  and  a  small  surplus  of  957. 2s.  8d. 
was  thus  left  in  cash  in  the  hands  of  the  defendants.  As  to  this, 
I  may  observe  that  there  can  be  no  doubt  it  came  within  the 
principle  of  the  mutual  credit  clause  in  the  Bankmptcy  Act;  and 
that  sum,  I  think,  the  defendants  are  entitled  to  set  off  against 
their  general  balance  claimed  from  the  estate  of  Joyce  &  Co. 

The  coffee  did  not  arrive  until  after  the  payment  of  these 
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acceptances ;  and  it  was  sold  at  a  later  period,  yiz.,  in  the  month       1869 
of  September,  and  realized  1721Z.  9«.  7i,  and  the  action  was      Atrrua 
brought  to  recover  these  two  sums,  the  defendants,  Crumey  &  Co.,     qu^xt. 
claiming  to  set  off  against  them  the  balance  of  a  general  account 
with  Joyce  &  Co. 

The  question  in  the  cause  is,  whether  this  was  a  case  of  mutual 
credit  under  the  bankrupt  law  between  the  plaintiffs  and  the 
defendants,  that  is,  between  Joyce  &  Co.  and  the  defendants. 
The  Court  of  Common  Pleas  have  decided  that  it  was  not ;  and  I 
am  of  opinion  that  their  judgment  should  be  affirmed. 

No  question  arises  concerning  the  proceeds  of  the  cotton,  or  the 
amount  of  the  bill  for  4002.,  both  having  been  realized  before  the 
bankruptcy ;  but  it  is  further  contended,  on  the  part  of  the  de- 
fendants below,  that  they  were  likewise  entitled  to  treat  the  pro- 
ceeds of  the  coffee  as  a  mutual  credit,  to  be  set  off  against  their 
general  balance,  on  the  ground  that,  where  the  demands  on  both 
sides  result,  or  must  result,  or  are  likely  to  result,  in  mutual 
pecuniary  debts,  the  case  comes  within  the  doctrine  of  mutual 
credit.  I  am,  however,  of  opinion  that  it  is  only  where,  from  the 
nature  of  the  transaction,  and  according  to  the  terms  of  the  con- 
tract or  contracts  between  the  parties,  the  demands  arising  on  the 
one  side  and  on  the  other  must  necessarily  result  in  mutual  pecu- 
niary debts,  that  doctrine  applies  and  that  the  case  of  mutual 
credit  arises. 

The  term  ^  mutual  credit "  has  been  extended  to  demands  not 
yet  due,  but  such  as  were  afterwards  to  become  due  and  to  be 
satisfied  by  a  money  payment^  as  in  Smith  v.  EbcUon  (1),  where 
the  amount  of  an  acceptance  given  by  the  defendant  to  the  bank- 
rupt for  his  (the  bankrupt's)  accommodation,  although  not  due 
until  after  the  bankruptcy,  was  treated  as  a  mutual  credit  to  be 
set  off  against  a  pecuniary  demand  by  the  assignees  of  the  bank- 
rupt for  which  the  action  was  brought  against  the  defendant.  Ex 
parte  Prescot  (2),  and  Hankey  v.  Smith  (3),  are  to  the  same  effect. 
So  Aikinson  v.  Etliott  (4)  was  determined  upon  the  same  principle ; 
while  in  Rose  v.  Sims  (5)  a  contract  or  promise  to  indorse  a  bill, 

(1)  4  T.  R.  211.  (3)  3  T.  R.  607. 

(2)  1  Atk.  230.  f  4)  7  T.  R.  878. 

(5)  1  B.  A;  Ad.  621. 
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the  performance  of  which  would  not  necessarily  haye  been  the 
AflTLET      payment  of  a  debt,  and  the  breach  of  which  gaye  only  an  action 
Gu^xr.     ^^  unliquidated  damages,  was  held  not  to  be  a  mutual  credit 
within  the  Act. 

Two  cases  cited  for  the  defendants  below  require  especial  con- 
sideration.   In  French  y.  Ferm^  Cooke's  Bankrupt  Laws,  8th  ed. 
p.  565,  the  assignees  of  one  Goae  brought  an  action  against  Fenn  to 
recover  one-third  of  the  proceeds  of  the  sale  of  a  quantity  of  pearls 
which  had  been  purchased  on  account  of  Co»  and  himself  and  a 
third  person  with  money  advanced  by  him.    And,  although  at  the 
time  of  the  bankruptcy  the  pearls  remained  unsold,  the  defendant 
Fenn  was  held  entitled  to  set  off  a  pecuniary  demand  of  his  own 
upon  Cose  against  the  demand  of  the  assignees  of  the  third  of 
the  proceeds  of  the  pearls.    The  distinction  between  that  case  and 
this  is,  that  there,  according  to  the  terms  of  the  contract,  the  trans- 
action could  not  but  result  in  a  pecuniary  debt  whidi  would  arise 
upon  the  sale  of  the  pearls ;  whereas  here  no  debt  could  arise  in 
respect  of  the  coffee  unless  it  should  be  sold  before  the  acceptances 
were  due,  or  unless  the  plaintiffs  should  make  default  in  provid- 
ing for  the  acceptances ;  and,  although  it  was  possible  that  the 
coffee  might  have  been  sold  before  the  acceptances  became  due,  it 
was  at  no  time  certain  that  it  must  result  in  a  debt,  for  it  did  not 
in  fact  so  result,  the  goods  remaining  in  specie  represented  by  the 
bills  of  lading  when  the  transactions  were  closed  by  the  payment 
of  the  two  biUs  of  5000Z.    In  the  other  case  of  Naorqji  y.  Chartered 
Bank  of  India  (I)  the  plaintiffs  had  placed  bills  in  the  hands  of 
the  defendants  to  be  transmitted  to  their  correspondents  in  India, 
there  to  be  collected,  and  the  amount  when  collected  to  be  remitted 
by  them  to  the  defendants  in  London.    These  transactions  obvi- 
ously could  not  but  result  in  a  pecuniary  debt  when  they  shoold  be 
completed  and  closed  by  the  receipt  of  the  moneys  by  the  defend- 
ants in  London ;  and  accordingly  the  moneys  so  received  were  beld 
to  constitute  a  mutual  credit.    It  was  said  in  that  case  that  the 
authority  to  collect  the  bills  might  have  been  countermanded; 
but  it  was  not  in  &ct  countermanded,  and  so  the  moneys  received 
by  the  defendants  in  the  result  became  a  mere  pecuniary  debt 
That  case  is,  therefore,  quite  reconcileable  with  Taunff  v.  Bank 
(1)  Law  Hep.  3  C.  P.  444. 
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of  Bengci  (1),  and  with  the  :;new  which  I  take  of  the  present 

case.  A0TLBT 

Bo8e  y.  Hart  (2)  is  next  to  be  noticed.  There  it  was  held  that  g,,^^, 
a  deposit  of  doth  by  a  bankrupt  before  his  bankruptcy  with  the 
defendant  to  be  dressed,  did  not  constitute  a  mutual  credit  within 
the  statute.  Gibbs,  C.J.,  there  observes:  *' Something  more  is 
certainly  here  meant  by  'mutual  credits'  than  the  words  'mutual 
debts '  import ;  and  yet,  upon  the  final  settlement,  it  is  enacted 
merely  that  one  debt  shall  be  set  against  another.  We  think  this 
shews  that  the  legislature  meant  such  credits  only  as  must  from 
their  nature  terminate  in  debts ;  as,  where  a  debt  is  due  from  one 
party,  and  credit  given  by  him  on  the  other  for  a  sum  of  money 
jMiyable  at  a  future  day,  and  which  will  then  become  a  debt ;  or 
where  there  is  a  debt  on  one  side,  and  a  deliveiy  of  property,  with 
directions  to  turn  it  into  money,  on  the  other ;  in  such  case  the 
credit  given  by  the  delivery  of  the  property  must  in  its  nature 
terminate  in  a  debt,  and  the  balance  will  be  taken  on  the  two 
debts,  and  the  words  of  the  statute  will  in  all  respects  be  complied 
with;  but  where  there  is  a  mere  deposit  of  property,  without 
any  authority  to  turn  it  into  money,  no  debt  can  ever  arise  out 
of  it,  and  therefore  it  is  not  a  credit  within  the  meaning  of  the 
statute." 

Here,  undoubtedly,  there  was  an  authority,  but  there  was  no 
direction  to  sell,  and  the  authority  in  this  case  as  in  Yowhg  v.  Bc^Tc 
of  Benffci  (1),  was  in  effect  superseded  by  the  performance  of  the 
contract  at  the  time  stipulated,  in  that  case  by  the  repayment  of 
the  loan,  in  this  by  the  providing  for  the  acceptances.  The  autho* 
rity  to  sell  did  not  extinguish  or  put  an  end  to  the  original  con- 
tract, but  merely  superadded  the  provision  that  the  defendants 
might,  if  they  thought  fit,  provide  funds  to  enable  them  to  meet 
the  two  acceptances  by  selling  the  cotton  and  the  coffee,  but  still 
leaving  the  power  in  the  hands  of  Joyce  &  C!o.  to  provide  the  funds 
and  take  them  up  themselves  if  they  should  think  fit  and  the  cotton 
or  the  coffee  should  remain  unsold  when  they  should  become  due. 

Thus  the  whole  transaction,  though  varied  by  the  authority  to 
sell,  was  not  such  as  necessarily  to  result,  and  did  not  in  fact  result, 
in  a  pecuniary  debt  at  the  time  when  it  was  closed  and  the  con- 
(1)  1  Moo.  P.  0. 150.  (2)  8  Taunt  499. 
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tract  perfonned.  Lastly,  Ahager  t.  Cwrrie  (1)  merely  determineB 
AffTLET  that  a  bill  indorsed  by  the  plaintiff,  who  became  bankrapt,  consti- 
Otjkrxt  ^^^  ^  mutual  credit  between  him  and  his  assignees,  although  it 
had  not  been  dishonoured  at  the  time  of  the  bankruptcy,  and  there- 
fore might  possibly  haye  been  paid  by  the  acceptor.  Li  that  case, 
however,  as  in  all  those  where  bills  or  other  securities  were  held  to 
be  mutual  credits,  the  instruments  represented  a  mere  sum  of  money, 
though  payable  conditionally  or  in  future,  and  so  became  a  pecu- 
niary credit  within  the  act.  It  had  been  determined  in  Staretf  v. 
Bams  (2)  that  a  bill  indorsed  to  a  creditor,  and  not  due  till  after 
the  bankruptcy,  so  that  it  might  possibly  haye  been  paid  by  the 
acceptor,  was  neyertheless  a  debt  proveable  under  the  commission. 
It  was,  therefore,  necessarily  a  mutual  credit  within  the  statutes 
of  bankruptcy. 

It  was  insisted  at  the  bar  that  where  a  security  might  probably, 
though  not  necessarily,  result  in  a  pecuniary  demand,  it  must  be 
deemed  a  mutual  credit.  But  I  find  no  authority  for  that  proposi- 
tion. The  three  leading  cases  on  this  subject  are  Tounff  y.  Bank 
of  Bengalis);  Naorqji  y.  Chartered  Bank  ofIndia(i);  and  Ease 
y.  Hart  (5),  in  the  firsts  Lord  Brougham  (6),  quoting  Bose  y.  Hart, 
where  the  Court  decided  that  the  credit  must  end  in  a  debt,  and 
observing  that  in  EoBum  v.  Cato  (7),  it  appeared  to  have  been 
thought  enough  "  if  the  transaction  would  most  likely  end  in  a  debt," 
distinctly  lays  it  down  as  the  judgment  of  the  Privy  Coundl,  that 
there  can  be  no  mutual  credit^  '^  unless  the  dealing  be  at  the  time 
of  bankruptcy  such  as  must  necessarily  and  at  all  events**  so 
terminate.  And  in  the  case  of  Naorcji  v.  Chartered  Bank  of 
India  (8),  Bovill,  C.  J.,  after  observing  himself  that  the  transaction 
must  be  such  as  to  terminate  in  a  debt,  also  quotes  from  Bose  v. 
Hart  the  following  words : — ^'  We  think  this  shews  that  the  legisla- 
ture meant  such  credits  only  as  must  in  their  nature  terminate  in 
debts.'* 

Now  the  real  question  here  is,  whether  the  authority  to  sell  took 
away  the  power  from  Joyce  &  Co.,  undoubtedly  existing  under  the 

(1)  12  M.  &  W.  751.  (5)  8  Taunt.  499. 

(2)  7  East,  435.  (6)  1  Moo.  P.  C.  168, 169. 

(3)  1  Moo.  P.  C.  150.  (7)  5  B.  &  A.  861. 

(4)  Law  Bep.  3  C.  P.  444,  (8)  Law  Rep.  3  C.  P.  449,  450. 
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contract,  to  proyide  for  the  acceptances  themselves,  and  take  back        1S69 
the  bills  of  ladmg  for  the  coffee.    I  think  it  did  not.  a&tley 

Upon  a  review  of  all  the  authorities  it  will  be  seen  that,  in  the 
case  of  Younff  v.  Bank  of  Bengal  (I),  the  paper  could  only  be  sold 
and  result  in  a  debt  if  the  plaintiff  should  fail  in  his  payment  to  the 
bank  on  the  day  when  the  debt  should  become  due.  So  here,  the 
coffee  could  only  have  resulted  in  a  debt  if  Joyce  &  Co.  had  failed 
to  provide  for  the  two  bills  of  5000Z.  each ;  and,  these  bills  having 
in  fact  been  provided  for  and  paid  out  of  the  proceeds  of  the  cotton 
of  Joyce  &  Co.  and  other  securities,  the  coffee,  or  rather  the  biUs  of 
lading  representing  it,  remained  in  specie  in  the  hands  of  the 
defendants,  returnable  or  re-deliverable  according  to  the  terms  of 
the  contract  to  Joyce  &  Co.  upon  the  providing  for  and  payment 
of  the  acceptances ;  and  the  re-deliveiy  of  the  coffee  thus  closing  the 
transactions  under  the  contract,  no  pecuniary  debt  or  demand  in 
respect  of  the  coffee  did  or  could  arise  when  the  transactions  under 
the  contract  were  thus  closed  and  at  an  end. 

It  is  contended  by  the  defendtmts  below  that  the  authority 
to  sell  without  any  specific  time  for  the  sale  being  appointed,  at 
once  converted  the  transaction  into  a  case  of  mutual  credit,  and 
that  the  coffee  must  be  treated  as  money,  because  whenever  it 
should  be  sold  it  must  necessarily  be  converted  into  money,  and 
thus  might  be  set  off  against  another  pecuniary  demand ;  and  it  is 
urged  that  it  must  have  been  the  intention  of  the  parties  that  the 
coffee  should  be  sold  at  all  events  by  the  defendants,  whether  it 
should  be  sold  or  not,  or  arrive  or  not,  before  the  acceptances  should 
have  become  due,  and  whether  they  should  be  provided  for  or  not 
by  Joyce  &  Co. ;  and,  that  in  either  event,  the  proceeds  of  the  coffee 
might  be  brought  into  the  general  accoimt  between  Joyce  &  Co. 
and  the  defendants. 

The  plaintiffs,  on  the  other  hand,  suggest  that  the  authority  to 
sell  the  cotton  and  the  coffee  may  have  been  given  merely  on 
account  of  the  state  and  prospects  of  the  market ;  and  that,  at  all 
events,  unless  both  should  be  sold  before  the  acceptances  should  be 
provided  for,  it  was  not  intended  that  Joyce  &  Co.  should  forfeit 
the  right  which  they  possessed  under  the  contract  to  provide  for  the 
acceptances  themselves,  and  to  demand  the  re-delivery  of  the  secu- 
(1)  1  Moo.  P.  0. 160. 
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1869  rities  deposited.  I  think  it  altogether  uncertain,  and  I  find  nothing 
AwMY  ^^  *^®  ^^^^  ^  shew,  what  the  real  intention  of  the  parties  was  in  the 
^'  assent  given  to  the  sale  of  these  articles.  Joyce  &  Co.  may  have 
intended  no  more  than  that  the  goods  should  be  sold  for  the  reasons 
above  assigned,  or  that  if  they  should  arrive  in  time  the  proceeds 
might  assist  them  in  meeting  the  acceptances.  On  the  other  hand, 
they  might  no  doubt  have  intended  that  they  should  be  sold  at  all 
events,  whether  before  or  after  the  acceptances  would  become  due, 
and  that  the  proceeds  should  be  carried  te  the  general  accounts  Or 
Joyce  &  Co.  may  have  had  one  meaning,  and  the  defendants  another. 
We  can  only  look  te  the  words  used  and  the  acts  done,  and  their 
mmediate  eflfect  upon  the  original  contract,  which  was  simply  to 
add  to  it  the  agreement  that  the  cotton,  or  the  coffee,  or  both,  might 
be  sold,  and  if  sold  before  the  maturity  of  the  bills  that  the  pro- 
ceeds should  be  applied  to  the  payment  of  the  bills  in  case  Joyce 
&  Co.  should  fail  to  provide  for  them ;  and  not  that  they  should 
at  all  events  be  sold,  whether  they  should  arrive  before  or  after  the 
maturity  of  the  bills,  and  whether  the  bills  should  be  provided 
for  and  paid  by  the  sale  of  a  portion  only  before  they  should 
become  due, — ^the  effect  of  which  would  be  to  deprive  Joyce  &  Co. 
of  the  right,  if  (as  actually  occurred)  the  whole  of  the  goods  should 
not  arrive  or  be  sold  before  the  maturity  of  the  bills,  to  provide  for 
the  bills  themselves  and  claim  the  return  in  specie  of  the  re- 
mainder of  the  goods,  and  thus  finally  close  the  transaction.  I 
think  that,  if  either  of  the  parties  had  intended  more  than  the 
authority  to  sell  necessarily  imported,  and  so  substantially  to  vary 
the  original  contract,  and  especially  if  the  defendants  intended  that 
the  bills  of  lading  should  in  all  events  and  at  once  become  a  seen- 
rity  for  their  general  balance,  they  should  have  said  so  and  declared 
their  intention  in  express  terms.  In  this  view  of  the  case,  inas- 
much as  the  acceptances  might  have  been,  and  in  fact  were,  pro- 
vided for  while  the  coffee  was  unsold  and  the  bills  of  lading  in  the 
hands  of  the  defendants  when  the  last  of  the  acceptances  was  paid 
out  of  the  produce  of  the  other  securities,  I  am  of  opinion  that 
the  case  comes  within  the  principle  established  by  Tounff  v.  Bank 
qJ  Bengal  (1),  and  some  earlier  cases  of  less  authority,  that 
there  was  no  mutual  credit  as  respects  the  coffee,  and  that  the 
(1)  1  Moo.  P.  C.  150. 
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original  contract  remained  in  full  force^  and  the  rights  of  Joyce 
&  Co.  under  it  unimpaired^  except  to  the  extent  to  which  it  was  Asiijbt 
affected  by  the  execution  of  the  power  of  sale  and  the  realizing  the  qumky. 
proceeds  of  the  cotton.  If  the  law  were  otherwise,  and  a  case  of 
mutual  credit  were  to  arise  whenever  it  is  likely  or  probable  that 
the  transaction  may  result  in  a  debt,  such  a  doctrine  would  intro- 
duce great  uncertainty  into  a  class  of  transactions  in  which  it  is 
essential  that  a  clear,  precise,  and  intelligible  rule  should  prevail, 
to  govern  and  regulate  the  rights  of  the  parties.  Upon  these 
grounds  I  think  the  judgment  of  the  Common  Fleas  should  be 
affirmed.  But  the  great  majority  of  the  Court  being  of  opinion 
that  the  judgment  should  be  reversed,  that  will  be  the  order  of 
the  Court. 

Judgment  reversed. 

Attorneys  for  plaintiffs :  Lawrence,  Flews,  Bayer,  &  Baker. 
Attorneys  for  defendants :  Young,  Jones,  Bdberts,  &  Hale. 


THE  FINANCIAL  GORPOBATION,  LIMITED,  v.  LAWRENCE.  JiiimiS. 

Companxen  Act,  1862  (25  cfe  26  Vict,  c,  89),  m.  74,  IS—In^pectorship  Deed— 
Liability  of  Debtor  for  subsequent  Calls. 

A.,  being  the  holder  of  sbareR  in  a  company,  executed  an  inspectorship  deed. 
After  the  execution  of  the  deed,  a  call  was  made  on  A«'s  shares.  Subsequently, 
but  before  the  property  included  in  the  deed  had  been  distributed  among  the 
creditors,  the  winding  up  of  the  company  commenced : — 

Held,  that  the  call  was  not  barred  by  the  deed. 

Declaration,  in  the  statutory  form,  for  calls,  and  interest 
thereon. 

Plea,  that  the  plaintiffs  were  being  wound  up  under  the  Com- 
panies Act^  1862,  and  setting  out  an  inspectorship  deed  made 
between  the  defendant  and  one  Fry,  of  the  first  part,  trustees  of 
the  second  part,  and  the  several  persons,  companies,  and  co-part- 
nership firms  who,  at  the  date  of  the  said  deed,  were  respectiyely 
creditors  of  the  defendant  and  Fry,  or  would  have  been  entitled  to 
prove  under  an  adjudication  of  bankruptcy  against  the  defendant 
and  Fry,  founded  on  a  petition  filed  on  the  day  of  the  date  of  the 
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1869       deed.    Tbe  deed  provided  for  the  distribution  of  the  assets  of  the 

FiHANciAL    debtors  among  their  creditors  according  to  the  rules  of  bankruptcy. 

OoBPORATioK  jt  contained  no  immediate  cessio  bonorum,  but  provided  that  the 

Lawbekcs.    debtors  should,  at  the  request  of  the  inspectors,  transfer  to  them  or 

their  nominee,  all  their  estate  and  effects  remaining  undivided  to 

be  distributed  to  the  creditors  according  to  the  rules  of  bankmptcy. 

The  deed  contained  an  immediate  release  by  the  said  creditors  of 

their  debts  in  consideration  of  the  covenants  in  the  deed,  and  a 

provision  that  when  the  estate  was  fully  administered,  or  the 

debtors  had  assigned  the  remainder  of  their  estate  and  effects  to 

the  inspectors  as  before  provided,  the  inspectors  should  give  to  the 

debtors  a  formal  certificate  thereof. 

Averments  of  the  fulfilment  of  the  conditions  necessary  to  ren- 
der the  deed  binding  on  non-assenting  creditors  ux^er  the  pro* 
visions  of  the  Bankruptcy  Act,  1861,  that  the  defeDdant  was,  at 
the  time  of  the  making  of  the  said  deed,  holder  of  the  shares 
mentioned  in  the  declaration ;  that  the  plaintiffs  were  at  that  time 
creditors  of  the  defendant,  within  the  meaning  of  the  Bankraptcy 
Act,  1861,  in  respect  of  tbe  claim  therein  pleaded  to  by  virtue  of 
the  liability  of  the  defendant  to  contribute  to  the  assets  of  the 
company;  and  that  all  conditions  were  performed  necessary  to 
render  the  plaintiffs  bound  by  the  deed  as  if  they  had  been  parties 
thereto,  and  had  duly  executed  the  same. 

Beplication,  that  the  call  in  the  declaration  mentioned  was  made 
after  the  execution  and  registration  of  the  deed  in  the  plea  men* 
tioned,and  before  the  beginning  of  the  proceedings  for  the  winding 
up  of  the  said  company. 

Eejoinder,  that  at  the  times  respectively  that  the  call  was  made 
and  became  payable,  and  the  proceedings  for  the  winding  up  of 
the  company  were  commenced,  the  said  deed  was  in  force,  and  the 
estate  referred  to  in  it  was  being  administered  accordmg  to  it» 
provisions,  and  no  part  thereof  had  been  conveyed,  assured,  or 
assigned  under  the  provisions  contained  in  the  deed,  nor  had  the 
certificates  mentioned  in  the  said  deed,  or  either  of  them,  been 
given. 

Demurrers  to  the  replication  and  rejoinder. 

C.  BuseeU  {MUward,  Q.O.,  with  him),  for  the  plaintiffs.    The 
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qnestion  raised  on  these  pleadings  is,  whether  the  call  made  by  the       1869 
plaintiffs  is  barred  by  the  inspectorship  deed  set  up  in  the  plea,    financial 
the  making  of  the  call,  and  the  winding  np  of  the  company,  hay-  Corivration 
ing  both  taken  place  after  the  execution  of  the  deed,  but  before  its    Lawrence. 
trusts  had  been  carried  out. 

The  deed  professes  to  be  made  between  the  defendant  and  per- 
sons who  were  his  creditors,  or  would  have  been  entitled  to  prove 
if  he  had  become  bankrupt,  and  unless  therefore  the  plaintiffs  were, 
at  the  time  the  deed  was  made,  either  creditors  or  persons  who 
would  have  been  entitled  to  prove,  they  were  not  parties  to  it 

It  is  dear  that  at  the  date  of  the  deed  the  plaintiffs  were  not  cre- 
ditors of  the  defendant  in  the  ordinary  sense  of  the  word.  Neither 
could  they  have  proved  for  this  call  under  a  bankraptcy  taking 
place  at  the  time  the  deed  was  executed,  since  future  calls  in  a 
company  which  is  not  winding  up  cannot  be  proved.  That  thi& 
was  so  under  the  Eankruptcy  Act,  1849,  is  clear,  and  the  154th 
section  of  the  Bankruptcy  Act.,  1861,  which  was  passed  to  meet> 
the  case  of  future  insurance  premiums  which,  it  had  been  held  in^ 
Warburg  v.  Tucker  (1),  could  not  be  proved,  does  not  apply  to 
calls  on  shares.  The  point  seems  to  have  been  decided  by  the 
case  of  Martin's  Patent  Anchor  Company  v.  Morton.  (2)  There 
the  order  of  events  was,  first,  the  bankruptcy ;  secondly,  a  call ; 
thirdly,  the  discharge  of  the  bankrapt ;  fourthly,  a  second  call ;. 
fifthly,  the  winding-up  of  the  company:  and  it  was  held  that 
neither  call  was  barred  by  the  bankruptcy.  The  defendant  will 
rely  on  the  provisions  of  the  Companies  Act,  1862  (25  &  26  Vict* 
c.  8U),  ss.  74,  75  (3),  which  render  the  liability  of  a  shareholder 

(1)  5  E.  &  B.  384 ;  24  L.  J.  (Q.B.)  of  such  persons,  include  any  person 
317 ;  in  error,  E.  B.  &  E.  914 ;  28  L.  J.      alleged  to  be  a  contributory." 

{Q.B.)  66.  •  8.  75 :— «*  The  liability  of  any  person 

(2)  Law  Hep.  3  Q.  B.  306.  to  contribute  to  the  assets  of  a  com- 

(3)  25  4?  26  Vict.  c.  89,  s.  74 :—  pany  under  this  Act  in  the  event  of 
"The  term  *  contributory '  shall  mean  the  same  being  wound  up  shall  be 
erery  person  liable  to  contribute  to  the  deemed  to  create  a  debt  (in  Englan<l 
assets  of  a  company  under  this  Act  in  and  Ireland,  of  the  nature  of  a  spc- 
the  event  of  the  same  being  wound  up ;  ciality)  accruing  due  from  such  person 
it  shall  also,  in  all  proceedings  for  de-  at  the  time  when  his  liability  com- 
termining  the  persons  who  are  to  be  menced,  but  payable  at  the  time  or 
deemed  oontributories,  and  in  all  pro-  respective  times  when  calls  are  made 
ceedings  prior  to  the  final  determination  as  hereinafter  mentioned  for  enforcing 
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1869       to  contribute  to  a  company  that  is  winding  up  a  debt,  and  prove- 

FiHANciAL    able  in  bankruptcy ;  but,  firsts  these  sections  only  come  into  force 

CoBPOBATioN  ^jjgjj  ii^Q  winding  up  of  the  company  has  commenced,  and  are 

-Lawbekob.    only  applicable  when  the  winding  up  precedes  the  bankruptcy.    K 

the  winding  up  had  commenced  before  the  execution  of  the  deed, 

'the  call,  though   not  made  till  afterwards,  would  have  been 

T)royeable ;  for  it  would  seem  from  a  decision  of  Lord  Westbury 

-that  when  a  company  is  being  wound  up  the  liability  referred  to 

in  these  sections  must  be  treated  as  having  commenced  when 

the  contributory  first  took  the  shares :  Ex  parte  Harding^  In  re 

Williams,  (1)    Until  the  winding  up  of  a  company  is  commenced, 

the  possible  future  liability  to  contribute  is  too  uncertain  to  be 

^  estimable  in  any  way.    In  Mudge  y.  Rowan  (2)  it  was  held  that  an 

'  -annuity  payable  by  a  husband  to  a  wife,  which  was  to  cease  on  their 

•  cohabiting  again,  was  incapable  of  being  estimated,  and  therefore 

•  could  not  be  proved.    When  the  winding  up  of  a  company  is  com- 
-menced,  some  estimation  may  be  made  of  the  liability  of  the  con- 

tributories ;  but  when  the  company  is  still  a  going  concern,  the 
shares  may  be  even  a  source  of  profit  instead  of  loss.  Secondly, 
the  sections  in  the  Companies  Act,  1862,  refer  only  to  the  case  of 
bankruptcy,  and  s.  192  of  the  Bankruptcy  Act^  1861,  though  put- 
ting composition  deeds  on  a  par  with  bankruptcy  as  it  then  existed, 
K^nnot  be  held  to  be  extended  by  the  sections  of  the  Companies 
Act  which  were  passed  subsequently. 

The  plaintiffs  must  not  only  be  parties  to  the  deed,  but  creditors 
within  the  meaning  of  s.  192  of  the  Bankruptcy  Act,  1861,  as  they 
have  not  signed  the  deed,  and  cannot  therefore  be  bound  by  it, 
unless  that  section  applies  to  them.  It  has  been  held  in  Ex  parte 
WHmot,  In  re  Thompson  (3)  that  s.  153  of  the  Bankruptcy  Act, 
1861,  which  provides  that  claims  for  unliquidated  damages  may  be 
assessed  by  a  jury  and  then  proved,  could  not  apply  to  composition 
deeds  under  s.  192,  because  the  persons  claiming  such  damages 
^ere  not  creditors,  the  nature  of  their  claim  being  too  uncertain. 


Bnch  liability ;  and  it  shall  be  lawful,  calls,  as  well  as  calls  already  made." 
in  the  case  of  the  bankruptcy  of  any  con-         (1)  33  L.  J.  (Bky.)  26. 
tributory,  to  prove  against  his  estate  the  (2)  Law  Rep,  3  Ex.  85. 

estimated  value  of  his  liability  to  future         (3)  Law  Bep.  2  Ch.  App.  795. 
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Thesiger  {J.  Brown,  Q.G.,  with  him),  for  the  defendant.    This       1869 
case  really  depends  upon  the  effect  of  the  Companies  Act,  1862  "financial 
(25  &  26  Vict  c-  89),  ss.  74,  75,  and  first,  those  sections  must  apply  Corpobatios 
to  composition  deeds  as  well  as  bankruptcy.  L^'wbikcb. 

[Montague  Smith,  J.    It  can  hardly  be  contended  that  they 
would  not  apply  to  any  deeds.] 

Secondly,  they  apply  although  the  making  of  the  deed  precedes 
the  winding  up  if  the  carrying  out  of  its  trusts  are  not  complete. 
In  this  case  the  inspectors  might  still  have  required  to  have  the 
whole  property  given  up  to  them  and  distributed  it  among  the 
creditors.  Martin's  Patent  Anchor  Company  y.  Morton  (1)  is 
really  in  the  defendant's  favour,  for  in  that  case  the  bankrupt  had 
obtained  his  discharge  before  the  winding  up  commenced,  and 
though  the  argument  now  urged  for  the  plaintiff  was  evidently 
urged  in  that  case  too,  yet  Blackburn,  J.,  decided  upon  another 
ground,  and  Lush,  J.,  said  distinctly  that  such  a  construction  would, 
be  too  narrow.  In  the  case  of  In  re  Biehmond  Hill  Eotd  Company,  * 
Ex  parte  King  (2),  Lord  Cairns  seems  distinctly  to  have  thought 
that  if  the  deed  had  been  wide  enough  future  calls  might  have 
been  barred  though  the  winding  up  was  subsequent  to  the  deed.. 
This  brings  us  to  the  question  whether  the  plaintiffs  were  creditors 
within  the  meaning  of  the  deed.  That  depends  on  the  true  effect 
of  the  Companies  Act,  1862,  s.  75.  It  has  been  distinctly  laid 
down  by  Westbury,  C,  in  Ex  parte  Harding,  In  re  Williams  (3),. 
that  the  liability  of  a  contributory  spoken  of  in  that  section  arises 
when  the  contributory  first  acquires  the  shares  and  not  when  the 
company  is  wound  up.  The  case  was  overruled  upon  another  ground 
in  Williams  v.  Harding  (4),  but  has  been  recognized  as  still  an 
authority  for  the  above  rule  in  In  re  General  Estates  Company 
Hastie's  Case.  (5)  In  this  latter  case  the  winding  up  was  sub- 
sequent to  the  bankrupt's  discharge,  which  distinguishes  it  from 
the  present  case  in  the  same  way  as  Martin's  Patent  Anchor  Com- 
pany V.  Morton  iX)  already  referred  to. 

[Byles,  J.    A  bankrupt  obtains  his  discharge  as  soon  as  be  has 
made  a  full  disclosure  of  his  estate,  and  before  it  has  been  distri- 

(1)  Law  Rep.  3  Q.  B.  306.  (4)  Law  Rep.  1  H.  L.  9. 

(2)  L«w  Rep.  8  Ch.  App.  10.  (5)  Law  Rep.  4  Ch.  App.  274. 

(3)  33  L.  J.  (Bky.)  2G. 
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1869        buted.     I  cannot  see,  therefore,  how  the  fact  of  the  bankrupt 
FwAHoiAL    having  obtained  his  discharge  in  those  cases  should  affect  the 
CJoEFORATiox  question.] 

Lawbknce.  The  fact  that  these  calls  could  not  have  been  proved  till  after 
the  winding  up  does  not  shew  that  they  were  not  barred.  This 
appears  clearly  from  s.  178  of  the  Bankruptcy  Act^  1849  (12  &  13 
Vict.  c.  106).  The  case  of  Ex  parte  WUmot,  In  re  Thompson  (1) 
was  a  very  special  case^  and  turned  on  the  wording  of  the  deed  in 
question,  and  the  provision  of  that  section  which  renders  an  order 
of  the  court  of  bankruptcy  necessary  in  order  that  the  debt  nEiay  be 
ascertained.  The  present  case  is  more  like  the  case  of  a  co-surety 
whose  liability  was  held  proveable  in  Adkins  v.  Farringion  (2), 
though  just  as  difficult  of  ascertainment  as  that  of  the  plaintifis  in 
this  case.  Claims  under  s.  178  of  the  Bankruptcy  Act,  1861,  afford 
another  instance  of  claims  which  are  not  ascertainable  at  the  date 
of  the  bankruptcy,  but  when  ascertained  may  be  proved. 
*  0.  Buesell,  in  reply.  There  is  a  difference  between  bankruptcy, 
and  deeds  under  s.  192  of  the  Act  of  1861. '  Contingent  liabilities 
may  be  proved  at  any  time  under  the  former,  but  s.  192  contem- 
plates debts  which  can  be  ascertained,  though  it  may  not^  in  fact, 
be  done  at  the  time  of  the  making  of  the  deed,  so  that  the  persons 
may  be  '' creditors"  of  a  definite  though  unascertained  amount. 
The  recent  case  of  Ex  parte  Pickering^  In  re  Pickering  (3)  is 
another  authority  that  future  calls  are  not  proveable  if  there  is  no 
winding  up. 

Byles,  J.  At  first  sight  this  case  seemed  to  present  consideff- 
able  difficulty ;  but  it  is  now  plain  both  on  principle  audi  autho- 
rity. It  appears  to  me  that  the  Companies  Act»  1862  (25  &  26 
Vict.  c.  89),  ss.  74  and  75  only  applies  to  cases  where  the  winding 
up  of  the  company  has  preceded  the  bankruptcy  of  the  share- 
holder, or  a  deed  which  takes  the  place  of  a  bankruptcy.  Until 
the  winding  up  of  the  company  the  liability  of  the  shareholder  is 
not  calculable.  It  not  only  depends  on  a  great  variety  of  circum- 
stances, such  as  the  prospects  of  the  Qompany  and  the  position  of 
the  other  shareholders,  but  the  ownership  of  shares  may  even  be  a 

(1)  Law  Rep,  2  Ch.  App.  795.         (2)  5  H.  &  N.  680 ;  29  L.  J.  (Ex.)  345. 
(3)  Law  Bep  4  Ch.  App  58. 


V. 

Lawbivok. 
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source  of  gain.  This  case  seema  on  principle,  therefore,  to  be  l^^ 
similar  to  the  case  which  has  been  cited  of  Mudge  y.  Bowcm.  (1)  Finangial 
There  nobody  could  estimate  the  value  of  the  contingency  upon 
which  the  liability  of  the  defendant  depended  at  the  date  of  the 
bankruptcy,  and  the  Court  of  Exchequer,  therefore,  held  that  the 
debt  was  not  proTeable.  Applying  the  principle  of  that  decision  to 
the  case  now  before  us,  it  seems  to  me  that  the  defendant's  lia- 
bility was  not  calculable  till  the  winding  up  of  the  company  had 
taken  place,  and  that  this  debt,  therefore,  would  not  have  been 
proyeaUe  under  a  bankruptcy  at  the  date  of  the  deed. 

Turning  now  to  authority,  the  cases  seem  to  be  in  fieiyour  of  the 
plaintifik.  In  the  case  of  In  re  General  Edaiea  Oompanj/y  Hastie^s 
Oi»(2),  I  think  for  the  reasons  I  mentioned  during  the  argument, 
the  abeence  of  an  order  of  discharge  could  make  no  difference. 
The  Court  of  Appeal  in  Equity,  therefore,  has  decided  that  bank- 
ruptcy is  no  answer  to  future  calls  when  it  precedes  the  wind- 
ing up  of  the  company.  There  is,  besides,  the  case  of  Iks  parte 
Piekerinff,  In  re  Tickering  (3),  also  before  the  Lords  Justices, 
which  is  an  authority  to  the  same  effect ;  and  so  also  is  the  case 
of  Martinis  Patent  Anehar  Company  v.  Morton  (4),  though  there 
may  be  some  expressions  thrown  out  by  the  judges  not  so  easily 
reconcilable  with  these  views.  Our  judgment,  therefore,  must  be 
for  the  plaintiffiL 

Montague  Smith,  J.  I  am  .of  the  same  opinion.  I  think  this 
debt  or  liability  is  not  bound  by  the  deed.  It  is  not  contended 
that  this  is  a  liability  which  would  from  its  nature  be  proveable 
in  bankruptcy,  and  would  therefore  come  within  the  scope  of 
8. 192  of  the  Act  of  1861 ;  but  the  contention  has  been  that,  by 
the  express  enactment  of  the  Company's  Act,  1862,  s.  75,  this  lia- 
bility is  rendered  proveable,  and  therefore  such  as  to  be  included 
within  the  deed.  It  seems  to  me  that  in  this  case,  which  has  been 
likened  to  that  of  a  bankruptcy  preceding  the  winding  up  of  the 
company,  that  clause  had  not  come  into  operation  at  the  date  of  the 
deed,  and  that  the  date  of  the  deed  is  the  governing  time  in  the 
decision  of  this  case.    The  clauses  in  part  4  of  the  Companiea  Act, 

(1)  Law  Bep.  8  Ex.  85.  <8)  Law  Bep^  4  Ch.  Appi  5a 

(2)  Law  Bep.  4  Ch.  App.  274.  (4)  Uw  Bep.  8  Q.  B.  306. 
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1869  1862,  speak  only  from  the  commencement  of  the  winding  up  of 
~FraANciAir~a  company.  When  they  begin  to  speak,  no  doubt  for  some  pur- 
CoBPORATios  poggg  they  have  a  retro-active  effect;  but  at  the  date  of  this  deed 
Lawbcnok.  they  had  not  begun  to  speak,  and  I  think  this  case  must  be  decided 
by  the  relation  of  the  parties  at  that  time.  Several  cases  have  been 
cited,  and  two  of  them  seem  to  me  strongly  in  favour  of  the  plain- 
tiffs, viz.,  Martins  Patent  Anchor  Compant/  y.  Morton  (1),  and  In 
re  General  Estates  Company,  Hasties  dose.  (2)  The  sequence  of 
events  in  those  cases  is  precisely  the  same  as  in  this  case,  and  the 
only  distinction  is  that  in^  those  cases  the  debtor  had  received  an 
order  of  discharge.  Now  it  certainly  appears  to  me  that  the  order 
of  discharge  does  not  make  a  distinction  on  which  we  could  decide  in 
favour  of  the  defendant.  Those  cases  must  have  been  decided  on  the 
ground  that  the  liability  was  not  proveable  under  the  bankruptcy, 
and  that  must  have  been  because  the  clauses  I  have  referred 
to  in  the  Companies  Act,  1862,  did  not  speak  at  the  time  of  the 
bankruptcy.  It  seems  to  me,  too,  that  our  decision  is  perfectly  .con- 
sistent with  what  is  said  by  Lord  Justice  Wood  in  Ex  parte  Picker^ 
inff,  In  re  Pickering.  (3)  He  says,  "  While  the  concern  is  a  going 
concern,  the  amount  of  liability  to  future  calls  is  incapable  of  being 
estimated;  but  when  the  company  is  being  wound  up  this  state  of 
things  is  altered,  and  the  contributory  is  a  debtor  for  an  amount 
which  the  legislature  assumes  to  be  capable  of  being  estimated^' 
I  understand  him  to  mean  that  until  a  company  has  begun  to  be 
wound  up,  the  liability  to  future  calls  cannot  be  proved,  because 
it  cannot  be  estimated,  and  that  the  company  is  not  to  be  coi^ 
sidered  as  a  creditor  in  respect  of  it,  but  that  this  is  altered  as 
soon  as  the  winding-up  is  commenced ;  and  it  is  so,  because  as  sooa 
as  the  company  begins  to  be  wound  up  the  liability  of  the  share- 
holders, which  was  not  then  an  existing  obligation,  is  altered  by 
the  statute  into  a  different  species  of  liability ;  it  is  to  be  then  a 
debt»  and  in  England  and  Ireland  a  specialty  debt,  and  it  is  to  be 
deemed  to  have  accrued  at  the  time  when  the  liability  commence^ 
and  to  be  payable  when  calls  are  made  for  enforcing  such  liability* 
That  might  in  itself  have  rendered  it  proveable  in  bankruptcy; 
but,  in  order  to  prevent  all  doubt,  the  legislature  have  said  that  , 

(1)  Law  Rep.  8  Q.  B.  306.  (2)  Law  Bep.  4  Ch.  App.  274. 

(3)  Law  Bep.  4  Ch.  App.  68,  6L 
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in  case  of  the  bankraptcy  of  any  contributory,  it  shall  be  lawfal       1869 
to  prove  against  his  estate  the  estimated  value  of  his  liability  to    fmahgial 
further  calls,  as  well  as  calls  already  made.    As  soon  as  the  wind-  Cobpobatios 
ing  up  of  the  company  takes  place  the  existing  liability  of  the   Lawbikob. 
shareholder  is  altered  into  a  liability  to  contribute,  and  he  himself 
is  altered  firom  a  shareholder  into  a  contributory.    I  quite  agree, 
therefore,  with  all  that  my  Brother  Byles  has  said,  and  that  the 
plaintifib'  was  not  a  liability  which  could  have  been  proved  in*  a 
bankruptcy  on  a  petition  filed,  at  the  date  of  the  deed,  nor  were 
they  then  creditors  of  the  defendant,  and  the  claim  of  the  plain- 
tiffs does  not  therefore  come  within  the  terms  of  the  deed,  and 
there  is  nothing  to  prevent  their  proceeding  in  this  action,  and 
our  judgment  must  be  for  the  plaintiffs. 

Judgment  for  the  plaintiffs. 

I    Attorneys  for  plaintiffs :  FIwb,  Argles,  &  Bawlins. 
Attorneys  for  defendant :  LiriklaierSy  Haekioood,  &  Addieon. 


•    ADAMS  V.  THE  LANCASHIRE  AND  YORKSHIRE  RAILWAY  Jwml^. 

COMPANY. 

Nefiigence — Carrier  of  Pmaengtrt — Proximate  Game  of  Injury, 

^  The  door  of  a  carriage,  in  which  the  plaintiff  was  being  carried  as  a  passenger, 
on  the  defendants'  railway,  flew  open  several  times  through  the  negligence  of  the 
defendants.  There  was  room  in  the  carriage  for  the  plaintiff  to  sit  away  from  the 
door,  and  the  train  would  have  stopped  at  a  station  in  three  minutes.  The 
plaintiff  shut  the  door  three  times.  The  door  opened  a  fourth  time^  and  in  en- 
deavouring to  shut  it  again  the  plaintiff  fell  out  and  was  hurt  The  train  stopped 
at  three  stations  between  the  time  when  the  door  first  opened  and  the  occurrence 
of  the  accident : — 

Hdd^  that,  as  the  inoonvenicnoe  that  the  plaintiff  would  have  suffered  if  he  had 
not  shut  the  door  was  slight,  and  the  peril  incurred  in  his  attempt  to  shut  it  con- 
siderable, the  injury  he  suffered  was  not  the  necessary  or  natural  result  of  the 
oompany*s  negligence,  and  that  they  were  therefore  not  liable  for  such  injury. 

AcTiOKto  recover  damages  for  personal  injaries  sustained  by  the 
plaintiff  throngh  the  negligence  of  the  defendants. 

The  case  was  tried  before  Brett,  J.,  at  the  Liverpool  spring 
assizesi  when  the  following  facts  appeared;    The  plaintiff  was  a 
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1869        passenger,  in  the  preceding  July,  by  one  of  the  defendants'  trains 
j^^Ms      ^^om  Waterloo,  in  Lancashire,  to  Liverpool.    He  sat  next  to  the 

Laucashibe  ^^^  ^^  ^^®  carriage,  but  there  were  only  two  or  three  other  persons 
•  AND        in  the  carriage,  and  he  could  have  sat  away  from  the  door  if  he 

Railway  Co.  had  chosen  to  do  80.  Shortly  after  leaving  Waterloo  the  door 
flew  open,  and  there  was  evidence  to  shew  that  this  arose  from  the 
lock  of  the  door  being  defective  owing  to  the  negligence  of  the 
defendants.  The  plaintiff  shut  and  fastened  it,  but  shortly  afte^ 
wards  it  again  flew  open  and  he  shut  and  fastened  it  again.  This 
occurred  three  times,  and  the  fourth  time  that  the  door  flew  open 
the  plaintiff,  while  holding  it  shut  with  his  left  hand  and  tiying  to 
fasten  it  with  his  right,  fell  out  and  was'  injured ;  the  train  would 
have  arrived  at  the  next  station  at  which  it  stopped  in  three  minutes, 
and  it  would  have  reached  Liverpool  in  about  five  minutes.  The 
train  stopped  at  three  stations  between  the  time  when  the  door  first 
opened  and  the  occunence  of  the  accident. 

A  verdict  was  found  for  the  plaintiff,  with  leave  to  the  defend- 
ants to  move  to  enter  the  verdict  or  a  nonsuit  on  the  ground 
that  there  was  no  evidence  that  the  accident  was  caused  by  their 
negligence. 

ndker^  Q.G.y  having  obtained  a  rule  accordingly, 

B.  O,  Wittiams  shewed  cause.  (1)  There  is  no  doubt  that  there 
was  evidence  of  negligence  on  the  part  of  the  defendants ;  the  only 
question  is  whether  there  was  contributory  negligence  on  the  part  of 
the  plaintiff,  or  at  least  whether  the  injury  can  be  treated  as  the  con- 
sequence of  the  defendants'  negligence.  This  depends  upon  whether 
it  was  reasonable  for  the  plaintiff,  under  the  circumstances,  io 
endeavour  to  shut  the  door;  that  was  a  question  for  the  jury,  and 
was  left  to  them,  and  they  have  decided  it  in  his  favour.  The 
Court  will  not  say,  as  a  matter  of  law,  that  a  passenger  cannot, 
under  such  circumstances,  be  justified  in  shutting  the  door. 

[Montague  Smith,  J.  Is  not  the  case  of  Siner  v.  Qreat  Western 
BaUway  Company  (2)  against  you  ?] 

The  Judges  who  gave  judgment  for  the  defendants  in  that  case, 
both  in  the  Exchequer  and  in  the  Exchequer  Chamber,  based 

(1)  There  was  also  a  demurrer  to  the  declaration,  but  it  was  withdrawn  by 
agreement.  (2)  Law  Bep.  4  Ex.  117. 
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their  decision  on  the  ground  that  there  was    no  evidence  of 
negligence  on  the  part  of  the  defendants.    In  Jones  v.  Boyee  (1),       AnAiw 
where  the  horses  of  the  defendant's  coach  ran  away,  and  the  plain-  i^^q^'shibb 
tiff,  a  passenger,  jumped  off  and  was  injured,  Lord  Ellenborough        ^^^ 
laid  down  that  if  the  plaintiff  had  acted  from  a  reasonable  appre-  Bauiway  Go. 
hension  of  danger  produced  by  the  defendant's  negligence,  the 
defendant  was  liable  for  the  damage  the  plaintiff  had  sustained 
while  so  acting;   and  the  principle  of  that  case  applies  to  the 
present. 

Bayltsa  (Hclker,  Q.C.,  with  him),  in  support  of  the  rule. 
Admitting  the  negligence  of  the  defendants,  yet  the  negligence 
was  not  sufficiently  connected  with  the  accident  to  render  them 
liable  for  it  The  plaintiff  was  a  mere  volunteer  in  shutting  the 
door ;  it  was  not  even  necessary  to  do  so  to  avoid  inconyenience, 
for  he  might  have  got  out  of  the  compartment  at  one  of  the 
stations  at  which  the  train  stopped,  or  at  any  rate  have  sat  else- 
vrhere  in  the  carriage  if  he  had  liked.  There  is  nothing  to  shew 
that  the  door  remaining  open  would  have  caused  any  danger.  If 
to  avoid  inconvenience  a  man  runs  into  peril,  he  must  take  the 
consequences. 

BtIjES,  J.  I  am  of  opinion  that  the  rule  must  be  made  abso- 
lute. I  quite  agree  that  there  is  a  distinction  between  this  case 
and  that  of  Siner  v.  Great  Western  Bailway  Company  (2),  because 
it  cannot  be  doubted  in  this  case  that  the  defendants  were  negli- 
gent, and  that  but  for  their  negligence  the  accident  would  not 
have  happened.  Their  negligence,  however,  was  neither  the  im- 
mediate nor  the  efficient  cause  of  the  accident ;  that  cause  was  the 
act  of  the  plaintiff,  in  trying  to  shut  the  door  and  resting  a  part  of 
his  body  against  it.  Did,  then,  the  defendants'  prior  negligence 
necessitate  this  act  of  the  plaintiff?  It  has  been  suggested  that  he 
might  have  got  out  of  the  compartment^  but  it  is  at  any  rate  plain 
that  he  might  have  changed  his  seat  to  another  part  of  the  com- 
partment, or  held  the  door  without  attempting  to  fasten  it,  and  the 
more  so  as  he  knew  by  experience  that  the  door  would  not  remain 
shut  Neither  of  these  acts  would  have  been  attended  with  any 
serious  inconvenience,  as  he  had  only  to  wait  for  three  minutes,  by 
(1)  1  Stark.  493.  (2)  Law  Bcp.  4  Ex.  117. 


742  COUBT  OF  COMMON  PLEAS.  [L.R 

18C9  which  time  the  train  would  have  stopped  again,  and  I  think  he 

Adamb  had  no  right,  therefore,  to  run  the  risk  of  attempting  to  shut  the 

Lanoashibb  ^^^'  *"^  *^®  defendants  are  not  liable  for  the  consequences  of 

xsD  this  act.    On  this  ground,  I  think  that  a  nonsuit  should  be  entered; 

xOBKBECDBE 

Railwat  Co.  but  my  Brother  Brett  did  right  in  leaving  the  question  to  the  jury, 
so  that  the  amount  of  damages  might  be  ascertained,  in  case  the 
Court  should  decide  otherwise. 

Montague  Smith,  J.  I  am  of  the  same  opinion.  I  think  that 
the  injury  sustained  by  the  plaintiff  did  not  naturally  or  legiti- 
mately flow  from  the  negligence  of  the  defendants.  T  will  assume 
that  there  was  negligence  on  the  part  of  the  defendants,  and, 
from  the  evidence,  I  should  rather  infer  that  there  was  such,  im 
their  having  the  lock  of  the  carriage  in  an  imperfect  state.  The 
door  came  open  several  times,  and  on  the  last  time  of  its  domg 
so  this  accident  happened.  At  the  time  the  plaintifif  got  up  to 
shut  the  door  he  was  in  a  position  of  entire  safety,  and  it  is  not 
even  stated  in  the  evidence  that  he  was  suffering  inconvenience 
from  draughts  or  otherwise.  Such  being  the  case,  he  voluntarily 
tmdertook  to  shut  the  door,  and,  in  doing  so,  used  both  hands,  and 
did  not  hold  on  with  either  of  them.  He  was  obviously  doing  that 
which  was  dangerous,  and  the  ground  upon  which  the  plaintiff  puts 
his  case  is,  that  it  was  necessary  to  do  so  to  obviate  the  results  of 
the  defendants'  negligence.  I  quite  agree  that,  if  the  negligence 
of  a  railway  company  puts  a  passenger  in  a  situation  of  alternative 
danger,  that  is  to  say,  if  he  will  be  in  danger  by  remaining  still, 
arid  in  danger  if  he  attempts  to  escape,  then,  if  he  attempts  to  es^ 
cape,  any  injury  that  he  may  sustain  in  so  doing  is  a  consequence 
of  the  company's  negligence ;  but  if  he  is  only  suffering  some  in?- 
convenience,  and,  to  avoid  that,  he  voluntarily  runs  into  danger, 
and  injury  ensues,  that  cannot  be  said  to  be  the  result  of  the 
company's  negligence.  It  is  hardly  necessary  to  say,  that  though  I 
use  the  words  "  danger "  and  "  inconvenience,"  yet,  if  the  incon- 
venience is  very  great  and  the  danger  run  in  avoiding  it  very 
slight^  it  may  not  be  unreasonable  to  incur  that  danger.  Here, 
however,  I  see  no  proof  that  the  plaintiff  was  suffering  any  inr 
convenience,  certainly  none  comparable  to  the  danger  he  ran  is 
endeavouring  to  close  the  door  in  the  way  he  did. 
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I  think  the  rule  is  well  stated  and  illustrated  by  Lord  Ellen-        1869 
borough  in  Jones  v.  Boyce,{\)     Lord  Ellenborough  says:  **To      adams 

enable  the  plaintiff  to  sustain  the  action,  it  is  not  necessary  that  T.Aign?iTFT»» 

he  should  have  been  thrown  off  the  coach ;  it  is  suflBcient  if  he  was  ,,  ^^d 

YOBXSHIBE 

placed,  by  the  misconduct  of  the  defendant,  in  such  a  situation  as  Railway  Go. 
obliged  him  to  adopt  the  alternative  of  a  dangerous  leap  or  to  re- 
main at  certain  peril ;  if  that  position  was  occasioned  by  the  de- 
fault of  the  defendant,  the  action  may  be  supported ;"  and  again, ''  if 
I  place  a  man  in  such  a  situation  that  he  must  adopt  a  perilous 
alternative,  I  am  responsible  for  the  consequences." 

In  the  present  case  I  think  there  is  no  evidence  that  the  plaintiff 
was  placed  in  such  a  situation,  or  that  he  was  justified  in  under- 
taking the  peril  he  voluntarily  undertook.  Many  cases  might  be 
put  in  which  the  defendants'  negligence  causes  inconvenience  which 
would  not  justify  the  plaintiff  in  incurring  danger  to  avoid  it 
Take  the  case  of  a  passenger  intending  to  alight  at  a  station,  but 
the  train  starting  before  the  door  of  the  carriage  has  been  opened 
for  him  to  get  out,  if  he  then  opens  the  door  and  jumps  out,  he 
must  take  the  consequences  of  his  act>  otherwise  he  would  throw 
on  the  company  a  greater  risk  than  they  have  undertaken.  If 
he  keeps  his  seat,  he  may  bring  an  action  against  the  company 
for  carrying  him  on,  and  so  recover  from  them  the  true  damages. 
So  here  the  plaintiff  could  not,  by  his  own  act^  impose  on  the 
company  a  liability  for  the  injury  caused  by  his  falling  out  of  the 
carriage.  The  injuries  he  has  sustained  were  not  the  result  of 
the  negligence  mentioned  in  the  declaration.  On  these  grounds, 
I  think  the  rule  should  be  made  absolute. 

Bbett,  J.  I  am  not  prepared  to  differ  from  the  rest  of  the 
Court  I  think,  on  the  whole,  this  was  not  a  proper  case  to  go  to 
the  jury,  though  at  the  trial  I  thought  there  was  sufficient  evi- 
dence for  them  to  act  upon.  I  Ihink  the  jury  were  justified  in 
finding  that  the  defendants  were  negligent;  but  the  immediate 
result  of  their  negligence  was  not  any  peril  to  the  plaintiff,  but 
only  considerable  inconvenience.  It  has  been  argued  that  no 
amount  of  inconvenience,  if  there  be  no  actual  peril,  will  justify  a 
person  incurring  danger  in  an  attempt  to  get  rid  of  it.    I  confess 

(1)  1  Stark.  493,  4?6. 
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1869       I  am  not  prepared  to  go  to  that  lengths    I  think,  if  the  incon- 

Adaus      venience  is  so  great  that  it  is  reasonable  to  get  rid  of  it  by  an  act 

Lavoa^hibe  ^^*  obviously  dangerous,  and  executed  without  carelessness,  the 

AND  person  causing  the  inconvenience  by  his  negligence  would  be  liable 
Kailway  Co.  for  any  injury  that  might  result  from  an  attempt  to  avoid  such  in- 
convenience. I  think  here  the  jury  might  well  find  that  there 
was  no  obvious  danger,  and  that  the  act  was  not  carelessly  done ; 
but  I  think  the  inconvenience  was  not  so  great  as  to  make  it  reason- 
able for  the  plaintiff  to  get  rid  of  it  in  this  way.  It  was  a  July 
afternoon.  There  was  no  evidence  of  the  weather  being  bad,  and 
in  three  minutes  the  train  would  have  arrived  at  the  next  station. 
I  think,  therefore,  there  was  no  great  inconvenience ;  and,  though 
the  danger  was  not  obvious,  I  think  it  could  not  be  said  that  the  act 
was  not  dangerous  in  itself ;  and  under  these  circumstances,  I  think 
the  putting  himself  into  peril  was  contributory  negligence,  and 
that  the  case  therefore  ought  not  to  have  been  left  to  the  jury. 

Bule  absolute  far  a  nonsuii. 

Attorneys  for  plaintiff:  Johnson  &  WeaiheraU, 
Attorneys  for  defendants :  Clarkey  Woodeoekf  &  Byland. 


^^h  5^ ^      FARROW  V.  WILSON  and  WIFE,  Administbatrix,  &c. 

MoBier  and  Servant — Dmdlution  of  Contract  hy  Death, 

In  contracts  for  personal  services,  it  is  an  implied  condition  that  the  death  of 
either  party  shall  dissolve  the  contract. 

A.  was  hired  hy  P.  to  servo  as  farm  bailiff,  at  weekly  wages,  with  other  advan- 
tildes,  and  a  residence  in  a  iarm-honse ;  the  service  to  he  determinable  by  a  six 
months'  notice  or  payment  of  six  months'  wages.    P.  died : — 

Held,  that  P.'s  personal  representative  was  not  hound  to  continue  A.  in  her 
service,  or  pay  him  six  months'  wages.  . 

Declaration  that,  in  consideration  that  the  plaintiff  woald 
enter  into  the  service  of  one  Price  Pugh  and  serve  him  in  the 
capacity  of  farm  bailift,  at  the  wages  of  15s.  per  week,  together 
with  the  benefit  of  certain  bonuses  and  of  a  certain  residence  in  a 
farm  honse  until  the  service  should  be  determined  as  thereinafter 
mentioned,  Price  Pagh  promised  the  plaintiff  to  retain  him  in  his 
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service  until  the  expiration  of  six  months  after  notice  given  by 
Price  Pugh  or  the  plaintiff  to  the  other  of  them  to  put  an  end  to     fabbow 
such  service,  or  that,  in  case  Price  Pugh  should  put  an  end  to  such     -^Vimos 
service  without  such  notice,  he  should  pay  to  the  plaintiff  such 
wages  at  the  rate  aforesaid  for  the  six  months  from  the  time  of  the 
end  of  such  service ;  that  the  plaintiff  accordingly  entered  into  the 
service  of  Price  Pugh,  and  continued  therein  until  the  death  of 
Price  Pugh,  and  had  always  been  ready  and  willing  to  continue  in 
the  service  of  his  administratrix  in  the  capacity  and  on  the  terms 
aforesaid,— of  which  the  defendants  always  had  notice ;  yet  that 
the  defendants  wrongfully  dismissed  the  plaintiff  from  the  said 
service  without  such  notice  as  aforesaid — and  without  paying  the 
plaintiff  such  six  months'  wages  as  aforesaid,  whereby,  &c. 
Demurrer  and  joinder. 

June  26.  Bridge,  in  support  of  the  demurrer,  contended  that  in 
all  cases  of  personal  service  the  contract  of  service  was  terminated 
by  the  death  of  the  master,  and  that  at  any  rate  in  this  case  as  part  of 
the  remuneration  was  the  right  to  reside  in  a  farm  house  which,  in 
the  absenoe  of  evidence,  it  must  be  presumed  would  go  to  the  h^ir, 
there  was  a  sufficient  indication  of  an  intention  that  the  service 
should  terminate  on  the  master's  death.  He  referred  to  Williams 
on  Executors,  5th  ed.  p.  757 ;  Wentworth  on  Executors,  14th  ed. 
p.  141 ;  Tasker  v.  Shepherd  (1) ;  and  Boast  v.  Firth.  (2) 

[WiLLES,  J.,  referred  to  Jackson  v.  Bridge  (3),  and  pointed  out 
that  in  that  case  the  Court  grounded  their  decision  on  the  fact 
that  the  contract  contained  the  word  assigns.] 

Cooper,  in  support  of  the  declaration.  The  general  rule  is  that 
contracts  can  be  enforced  against  the  executors  of  the  person  con- 
tracting. It  is  only  where  the  contract  cannot  be  performed  with 
the  executor  that  it  determines  by  the  death  of  one  of  the  parties, 
unless  it  appears  from  the  terms  of  the  contract  that  it  is  intended 
to  be  so  terminated.  There  is  nothing  to  shew  the  farm  wets  not 
leasehold,  and  as  the  contract  is  one  which  on  its  face  would  sur- 
vive to  the  administratrix,  it  must  be  presumed  that  the  farm  would 
in  fact  pass  to  her  so  as  to  enable  her  to  fulfil  it.    Though  the 

(1)  6  H.  &  N.  575  ;  30  L.  J.  (Ex.)  (2)  Law  Bep.  4  C.  P.  1. 

207.  (3)  12  Mod.  650. 
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serrant  might  perhaps  object  to  the  transfer  of  his  services,  yet 

Fabbow     if  the  serTant  waived  that  right,  the  administratrix,  who  repre- 

WiLflov.     sented  the  master,  could  not.    Whatever  may  be  the  case  with  a 

personal  attendant,  like  a  valet,  at  any  rate  when  the  objects  on 

which  the  service  is  to  be  performed,  survives,  as  the  children  in 

the  case  of  a  governess,  the  service  continues,  and  if  the  farm 

passed  to  the  administratrix  the  service  in  the  present  instance  is 

of  that  kind,    fie  cited  Bex  v.  JnhabUanis  o/Ladoek  (1) ;  Bex  v. 

Peek.  (2) 

Bridge^  in  reply. 

Cut.  adv.  wii. 

July  5.  The  judgment  of  the  Court  (Willes  and  Montague 
Smith,  JJ.)  was  delivered  by 

WiLLES,  J.  In  this  case  our  judgment  is  for  the  defendants. 
Generally  speaking,  contracts  bind  the  executor  or  administrator, 
though  not  named.  Where,  however,  personal  considerations  are 
of  the  foundation  of  the  contract,  as  in  cases  of  principal  and  agent 
and  master  and  servant,  the  death  of  either  party  puts  an  end  to 
the  relation ;  and,  in  respect  of  service  after  the  death,  the  con- 
tract is  dissolved,  unless  there  be  a  stipulation  express  or  implied 
to  the  contrary.  It  is  obviotis  that,  in  this  case,  if  the  servant  had 
died,  his  master  could  not  have  compelled  his  representatives  to 
perform  the  service  in  his  stead,  or  pay  damages,  and  equally  by 
the  death  of  the  master  the  servant  is  discharged  of  his  service, 
not  in  breach  of  the  contract,  but  by  implied  condition. 

Judgment  for  the  de/endanis. 

Attorney  for  plaintiff:  O.  Brady. 
Attorney  for  defendants :  W.  Eammond. 

(1)  Burr.  S.  C.  179.  (2)  1  Salk.  66. 
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MACDONALD  v.  THOMPSON.  1869 

June  11. 


Bankruptcy  Ad,  1861  (24  &  25  Vict.  c.  134),  ».  110— Reaolution  of  Creditors  a$ 
to  the  mode  of  Winding  up  the  Estate, 

Section  110  of  the  Bankruptcy  Act,  1861,  gives  a  specified  majoritj  of  creditors 
power  to  resolve  that  *'  proceedings  in  bankruptcy  shall  be  suspended  and  the 
estate  of  the  bankrupt  shall  be  wound  up  and  administered  in  such  manner  as  such 
majority  shall  direct."  A  bankrupt  proposed  at  a  meeting  of  his  creditors  that 
the  bankruptcy  should  be  suspended  under  s.  110,  and  that  he  should  receive  back 
his  estate  and  pay  a  composition  of  2«.  6d,  in  the  pound.  The  creditors,  by  a 
resolution  duly  confirmed,  accepted  the  proposal.  The  resohition  did  not  pur- 
port to  re- vest  the  estate  in  the  bankrupt  until  after  the  jwyment  of  the  compo- 
sition. The  messenger  of  the  court  of  bankruptcy  then  went  out  of  possession, 
but  the  creditors*  assignee  who  had  guaranteed  the  messenger  his  fees,  retained 
the  keys  of  the  premises.  Subsequently  and  before  payment  of  the  composition, 
a  judgment  creditor,  who  was  not  present  at  the  meeting  and  had  not  assented 
to  the  resolution,  issued  execution  and  seized  goods  belonging  to  the  bankrupt's 
estate.  On  an  interpleader  summons  between  the  assignee  and  the  execution 
creditor : — 

Held,  that  the  fact  of  the  bankruptcy  being  suspended  under  s.  110  did  not 
re-vest  the  estate  in  the  bankrupt,  and  that  the  assignee  was  therefore  entitled  to 
the  goods. 

SenMe,  per  Montague  Smith,  J.,  that  the  resolution,  if  valid  under  s.  llOr 
was  binding  on  non-assenting  creditors. 

SembUf  per  Brett,  J.,  that  the  bankruptcy  still  continued  in  force  till  the  bank- 
^rupt  obtained  his  discharge. 

Query,  whether  a  resolution  to  accept  a  composition  is  within  s.  110. 

Intebpleadeb  issue  tried  in  the  Passage  Court  at  Liverpool. 
The  qnestion  was  whether  the  plaintiff  was  entitled  to  certain 
goods  as  against  the  defendant. 

At  the  trial  it  appeared  that  the  plaintiff  was  the  creditors' 
assignee  of  one  W.  Pope,  who  became  bankrupt  in  December^ 
1868,  and  to  whom  the  property  in  question  had  belonged.  On 
the  11th  of  January,  1869,  at  the  first  meeting  of  creditors,  the 
following  resolution  was  passed : — ^^  This  being  the  day  appointed 
for  the  first  meeting  of  creditors,  and  it  appearing  to  us,  the  under- 
signed, being  a  majority  in  value  of  the  creditors  present  of  the 
above-named  bankrupt,  that  no  further  proceedings  in  bankruptcy 
should  be  taken  in  this  case  on  the  ground  that  it  is  advisable  that 
an  offer  made  by  the  bankrupt  to  take  all  his  estate  and  effects  of 
every  description  and  pay  all  his  creditors  a  composition  of  2$.  6d. 
Vol.  IV.  8  K  2 
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1869  in  the  pound  on  the  amount  of  their  respective  debts  payable  in 
MACDOHAtD  ^^®  month  from  the  date  hereof,  namely,  on  the  11th  of  Febraary 
^'  next,  should  be  accepted,  we  resolve  that  no  further  proceed- 
ings shall  be  taken  in  bankraptcy."  This  resolution  was  duly 
confirmed  at  a  subsequent  meeting  of  creditors  on  the  25th  of 
January.  On  the  afternoon  of  that  day  the  plaintiff  gave  a  guaran- 
tee to  the  messenger  of  the  court  of  bankruptcy  to  pay  his  fees, 
and  the  messenger  then  gave  up  possession  of  the  goods  and  gave 
the  keys  of  the  plctce  to  the  plaintiff,  who  kept  them  up  to  the  com- 
mencement of  the  action.  On  the  26th  of  January  the  defendant 
issued  a  fi.  fa.  on  a  judgment  he  had  obtained  against  the  bank- 
rupt previous  to  the  bankruptcy,  and  seized  the  goods.  On  the 
27th  of  January  the  bankrupt  applied  for,  and  on  the  29th 
obtained,  his  discharge.  On  these  facts  a  verdict  was  found  for 
the  plaintiff,  with  leave  to  the  defendant  to  move  to  enter  the 
verdict. 

L.  Temple  having  obtained  a  rule  accordingly, 
C.  Russell,  and  Foard,  shewed  cause.  These  goods  vested  in  the 
plaintiff  on  his  appointment  as  creditors'  assignee  under  s.  117 
of  the  Bankruptcy  Act,  1861,  and  the  question  is  what  was  the 
effect  of  the  resolution  which  the  creditors  adopted  under  s.  110 
of  that  Act.  (1)     That  section  speaks  of  the  bankruptcy  being  sus- 

(1)  24  &  25  Vict  c.  134,  8.  108 :—  C€pted,  or  if  it  shall  appear  to  the 

"  Immediately  on  adjudication,  it  shall  majority  in  value  of  the  creditors  pre- 

he  the  doty  of  the  official  assignee  to  take  sent  at  any  meeting  to  he  desirahle  on 

possession  of  the  bankrupt's  estate,  and  any  ground  to  resolve,  and  such  ma- 

to  retain  posfiession  thereof  until  the  ap-  jority  shall   resolve,  that  no  further 

pointment  of  a  creditors*  assignee ;  but  proceedings  be  taken  in  bankruptcy,  the 

if  such  official  assignee,  or  if  the  court,  meeting  shall  be  adjourned  for  fourteen 

upon  the  representation  of  any  creditor,  days,  in  order  that  notice  of  such  reKo- 

shall  be  of  opinion  that  the  keeping  lution  may  be  given  to  every  creditor 

possession  of  the  bankrupt's  property  is  by  the  official  or  creditors*  assignee, 

not  requisite  for  the  due  protection  of  which  shall  be  done  accordingly ;  and 

the  creditors,  such  possession  shall  not  if  at  such  adjourned  meeting  a  majority 

be  continued."  in  number  representing  three-fourths  in 

s.  110: — "In  case  at  such  meeting,  value  of  the  creditors  present  shall  so 

or  at  any  other  meeting  of  creditors,  resolve,  the  proceedings  in  bankruptcy 

any  proposal  shall  be  made  by  or  on  shall  be  suspended,  and  the  estate  and 

behalf  of  the  bankrupt  which  it  shall  effects  of  the  banknipt  shall  be  wound 

appear  to  the  major  part  in  value  of  the  up  and  administered  in  such  manner  as 

creditors  then  present  ought  to  be  ac-  such  majority  shall   direct,  and  the 
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pended  not  annulled^  and  the  bankruptcy  therefore  still  continues       1869 
as  a  bar  to  any  execution  being  issued  by  a  creditor,  and  this  is  MEmvwAi.ii" 
confirmed  by  s.  136,  which  gives  the  Court  power  to  settle  all    rp^J^j^ 
disputes  which  may  arise  with  respect  to  such  a  resolution,  and  to 
set  it  aside  if  inequitable.    It  is  true  that  it  is  not  expressly  said 
that  the  resolution  shall  be  binding  on  non-assenting  creditors, 
and  that  their  debts  are  not  bound  till  after  the  order  of  discharge, 
but  this  must  be  because  the  goods  are  to  remain  in  the  possession 
and  under  the  control  of  the  court. 

[Montague  Smith,  J.  Is  a  resolution  to  accept  a  composition 
within  the  meaning  of  the  110th  section ;  that  seems  only  to  refer 
to  resolutions  fixing  upon  the  mode  in  which  the  estate  shall  be 
wound  up,  and  not  dispensing  with  the  winding-up  altogether. 

BoviLL,  C.J.  This  may  perhaps  be  treated  as  a  mode  of  wind- 
ing up  the  estate  by  selling  it  to  the  bankrupt  for  the  amount 
agreed  upon  as  a  composition.  If  the  goods  have  been  re-vested  in 
the  bankrupt  the  defendant  will  be  entitled  to  succeed,  as  it  is  for 
the  plaintiff  to  make  out  his  title.] 

The  plaintiff  has  at  any  rate  a  possessory  title  which  will  be  suf- 
ficient against  a  mere  stranger,  for  he  had  guaranteed  the  fees  of 
the  messenger  of  the  bankruptcy  court,  and  had  kept  the  posses- 
sion of  the  goods  as  security  for  that  and  also  for  the  payment  of 
the  composition.  Moreover,  until  the  composition  was  paid,  the 
property  would  not  re-vest  in  the  bankrupt ;  for  the  resolution  is 
not  an  unconditional  acceptance  of  the  offer,  but  only  that  no  fur- 
ther proceedings  in  bankruptcy  should  be  taken  in  order  that  the 
proposal  of  the  bankrupt  might  be  carried  out. 

L.  Temple^  in  support  of  the  rule.  The  messenger  of  the  court 
is  the  person  who  was  entitled  to  hold  possession  of  the  goods,  if 
any  one  was,  under  the  Bankruptcy  Act,  but  the  plaintiff  autho- 
rized him  to  give  up  possession  of  them.  It  is  clear  from  s.  108 
that  the  assignee  may  give  up  possession  of  the  goods  if  the  cre- 


bankrnpt  haying  made  a  full  discovery  both  real  and  personal,  of  the  bankrupt, 

of  his  estate  shall  be  entitled  to  apply  shall   be  divested  out  of  the  oiBcial 

for  an  order  of  discharge.'*  assignee,  and  vested  in  the  creditors' 

8. 117 : — "  Upon  the  appointment  of  assignee." 
the  creditors*  assignee,  all  the  estate, 
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ditoTS  think  it  best,  and  that  has  been  the  case  here.  The  bank- 
MAODoarAuT  mptcy  is  only  "  suspended  "  nnder  s.  110  till  the  estate  is  wonnd 
ijigQ^J^y  up,  and  here  the  creditors  have  wound  it  up  by  handing  it  over  to 
the  bankrupt  in  consideration  of  the  composition ;  when  it  has 
been  wound  up  the  power  of  the  bankruptcy  court  over  it  ceases. 
Even  if  the  defendant  is  bound  by  the  resolutions,  the  court  of 
bankruptcy  is  the  only  court  that  will  interfere  to  restrain  him. 

BoviLL,  C  J.  I  am  of  opinion  that  the  Judge  of  the  Passage 
Court  was  quite  right  in  the  view  he  took  of  this  case.  It  is  per- 
fectly clear  that  the  goods  in  question  passed  on  the  bankruptcy 
of  Pope  to  the  plaintiff  as  his  assignee ;  that  being  so,  they  would 
remain  vested  in  him  unless  something  has  occurred  to  take  them 
out  of  him.  There  is  nothing  in  the  fact  of  the  bankruptcy  being 
suspended  by  force  of  s.  110  of  the  Bankruptcy  Act,  1861,  to  re- 
vest the  property  in  the  bankrupt.  Mr.  Temple  says  that  the  reso- 
lution that  has  been  referred  to  was  effectual  under  that  section, 
and  I  think  that  is  so ;  but  that  brings  us  to  the  consideration 
what  was  the  meaning  of  the  resolution.  1  find  nothing  in  it  to 
take  the  property  in  the  goods  out  of  the  plaintiff  till  after  the 
,  composition  was  paid,  and  he  accordingly,  in  fact^  remained  in  pos- 
session of  them.  The  composition  not  having  been  yet  paid,  the 
plaintiff  is  entitled  to  recover  the  goods. 

Btles,  J.  I  am  of  the  same  opinion.  It  seems  to  me  no  doubt 
can  be  suggested  that  the  effect  of  the  bankruptcy  was,  at  any  rate, 
•  to  vest  from  the  time  of  adjudication  the  property  in  the  plaintiff, 
and  nothing  has  since  occurred  to  take  it  out  of  him.  It  is  not 
necessary  to  decide  whether  the  resolution  was  effectual  under 
s.  110  of  the  Bankruptcy  Act,  1861,  or  not ;  for  if  it  was  so,  it 
leaves  the  property  where  it  was,  with  the  difference  only  that  it  is 
subject  to  the  composition  instead  of  being  subject  to  the  original 
debts. 

Mo^JTAGUE  Smith,  J.  I  am  of  the  same  opinion.  It  is  clear 
that  at  one  time  this  property  was  vested  in  the  assignee.  I 
very  much  doubt  if  a  mere  composition  is  within  s.  110  of  the 
Bankruptcy  Act,  1861,  at  all,  because  that  section  refers  to  the 
winding-up  and  the  administering  of  the  bankrupt's  estate,  and 
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speaks  of  the  bankrupt  having  made  a  fall  discovery  of  it.    Bead-        1869 
ing,  however,  this  resolution  as  my  Lord  has  read  it,  it  may  be  it  Macdohald 
is  within  the  section,  because  it  provides  for  the  administration  of   XHoiiraoN. 
the  bankrupt's  estate  in  a  particular  way,  but  there  is  a  month  for 
carrying  it  out,  and  this  execution  came  in  before  it  had  been  com- 
pleted.    On  another  ground,  I  think  that  the  defendant  had  no 
right  to  issue  execution,  viz.  that  he  was  bound  by  the  resolution 
as  one  of  the  minority.    It  is  admitted  that,  as  soon  as  the  bank- 
rupt got  his  order  of  discharge  the  defendant  was  bound  by  it,  and 
it  seems  to  me  that  it  would  be  against  the  whole  policy  of  the 
section  to  hold  that  when  a  resolution  had  been  come  to  for 
administering  the  estate  in  a  particular  way  it  could  be  defeated 
by  one  of  the  minority  issuing  execution. 

Brett,  J.  On  the  petition  in  bankruptcy,  and  the  appointment 
of  the  plaintiff  as  assignee,  the  property  in  question  passed  to 
him,  and  the  question  is  whether  he  has  since  been  divested  of  it. 
Mr.  Temple's  argument  is  based  on  the  supposition  that  the  reso- 
lution is  within  s.  110  of  the  Bankruptcy  Act,  1861,  because  if 
not  there  is  no  colour  for  saying  that  the  property  had  ceased  to 
be  in  the  plaintiff;  if  then  it  is  so,  what  is  the  true. construction  of 
that  section  ?  It  says  that  the  effect  of  a  resolution  shall  be  that 
the  bankruptcy  shall  be  suspended;  but  it  is  not  said  that  s.  117 
shall  be  set  aside  and  the  court  have  no  more  control  in  the  matter. 
It  seems  to  me  that  the  bankruptcy  is  to  remain  in  force  and  will 
protect  the  bankrupt  and  his  property  till  he  obtains  his  discharge, 
and  then,  at  any  rate,  the  right  of  execution  by  his  creditors  will 
cease.     I  think,  therefore,  this  rule  should  be  discharged  with 

costs. 

Bule  discharged. 

Attorneys  for  plaintiff:   WestdH  &  Eoheris,  for  Forslmw,  Oood- 
ma%  &  Hawkins, 
Attorneys  for  defendant :  Johnson  d  Weiherell 


Vol.  IV.  3  L 


June  17. 


752  COURT  OP  COMMON  PLEAS.  [L.  R. 


PILLAB  V.  THE  LLYNVI  COAL  AND  IRON  COMPANY,  LIMITED. 

.  Truck  Act  (1  A  2  Wm.  4,  c.  37, 88. 28, 24)— ifaster  and  8ervatU--^Pfvhibaian  if  a 
Mcuter  to  make  l^oppage8  without  a  Written  Agreement, 

The  Track  Act  (1  &  2  Wm.  4,  c.  37),  b.  23,  provides  that  an  employer  may 
make  a  8top})a^  or  dedaction  from  the  wages  of  any  artificer  in  respect  of  medicine 
or  medical  attendance^  or  of  fuel,  materials,  tools,  implements,  hay,  com,  or  pro- 
vender. ''  Provided  always,  that  such  stoppage  or  deduction  shall  not  exceed  the 
real  and  true  value  of  such  fuel,  materials,  tools,  implements,  hay,  com,  or  pro- 
vender, and  shall  not  he  in  any  case  made  from  the  wages  of  such  artificer,  unless 
the  agreement  or  contract  for  such  stoppage  or  deduction  shall  be  in  writing  and 
signed  l^  such  artificer."  And  s.  24  provides,  *'  that  nothing  in  the  Act  shall 
extend  to  prevent "  any  employer  "  from  deducting,  or  contracting  to  deduct, 
any  sum  or  sums  of  money  from  the  wages  of  such  artificers  for  the  education  of 
any  child  or  children  of  such  artificer,  and  unless  the  agreement  or  contract  for 
such  deduction  shall  be  in  writing  and  signed  by  such  artificer.** 

An  employer  stopped  part  of  the  wages  of  an  artificer  as  a  contribution  to 
funds  established  by  him  to  provide  medicine  and  medical  attendance  for  the 
artificers  employed  by  him,  and  schools  for  their  children,  without  any  written 
agreement  with  the  artificer : — 

Hddf  that  the  artificer  was  entitled  to  recover  the  whole  of  the  deductions. 

Declaratioii  on  the  common  counts  for  work  done,  materials 
provided,  money  had  and  received,  and  on  accoimts  stated. 

Pleas  :  Never  indebted ;  payment ;  and  set-off.     Issues  theron. 

The  action  was  tried  before  Montague  Smith,  J.,  at  the  spring 
assizes  at  Bristol,  and  it  was  proved  that  the  defendants  were  a 
company  engaged  in  coal  and  iron  works,  and  the  plaintiff  an 
artificer  employed  by  them.  The  defendants  established  doctors 
and  sick  funds>  for  the  purpose  of  providing  medical  attendance  and 
relief  in  sickness  for  their  workmen,  and  also  a  school  fund  for 
providing  free  schools  for  their  workmens'  children.  They  deducted 
monthly  from  the  plaintiff's  wages  a  sum  for  each  of  these  funds, 
and  paid  the  remainder  partly  in  cash,  and  partly  by  cheques  on  a 
bank  within  fifteen  miles  of  the  works,  and  also,  from  time  to  time, 
any  sum  due  to  the  company  for  coals,  and  for  materials  for  his  work, 
which  he  voluntarily  purchased  from  the  company ;  the  plaintiff, 
however,  was  in  fact,  though  not  nominally,  compelled  to  change 
the  cheques  at  a  shop  established  by  the  defendants,  where  he 
received  for  them  only  4«.  in  the  pound  in  cash  and  the  remainder 
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in  goods.    The  action  was  brought  to  recover  the  amount  so  paid  ^^^ 

by  cheques  instead  of  cash,  and  the  amount  of  the  deductions.  ^  Pillab 

A  yerdict  was  found  for  the  plaintiff  with  leave  to  the  defendants  Llthti 


to  move  to  enter  a  nonsuit  or  verdict  for  the  defendants,  the  Court 
to  draw  inferences  of  tsLct,  all  points  to  be  open  to  the  defendants, 
and  the  amount  of  the  verdict,  if  the  verdict  for  the  plaintiff 
should  stand,  to  be  settled  by  arbitration  according  to  the  decision 
of  the  Court  respecting  the  different  heads  of  claim. 

Prideaux,  Q.C.,  having  obtained  a  rule  accordingly, 
Colej  Q.O.,  and  Bailey,  shewed  cause,  and  argued  first,  on  the 
questions  of  fact,  that  the  plaintiff  was  an  artificer  within  the  mean- 
ilig  of  the  Act,  that  the  plaintiff  was  compelled  to  change  the 
cheques  at  the  defendants'  shop  and  accept  goods  for  four-fifths  of 
the  amount,  and  that  the  drawing  the  cheques  on  a  bank  mthin 
fifteen  miles,  was  a  mere  subterfuge  for  the  evasion  of  the  Act. 
Secondly,  respecting  the  deductions  in  respect  of  the  doctor's,  sick, 
and  school  funds,  that  they  were  illegal,  because  there  was  no 
written  agreement  with  the  plaintiff  that  they  should  be  made. 
The  claim  in  respect  of  the  deductions  for  coal  and  materials  was 
not  pressed. 

Mellish,  Q,C.y  Prideaux,  Q.O.,  and  Pindar ^  for  the  defendants, 
contended,  first,  on  the  facts  that  the  plaintiff  was  not  an  artificer, 
that  he  was  at  any  rate  not  employed  in  the  same  business  as  the 
defendants,  and  that  the  changing  of  the  cheques  at  the  defendants' 
shop  was  not  compulsory,  but  the  payment  a  bona  fide  payment 
by  cheques  within  the  Act.  Secondly,  with  respect  to  the  deduc- 
tions, that  upon  the  true  interpretation  of  1  &  2  Wm.  4,  c.  37,  ss. 
23,  24  (1),  a  written  agreement  was  not  necessary,  the  proviso  in 

(1)  1  ^  2  Wm.  4,  c.  87,  s.  23 : —  tion,  if  such  artificera  be  employed  in 

^  And  be  it  further  enacted  and  de-  mining ;  or  any  hay,  com,  or  other 

<;lared  that  nothing  herein  contained  provender  to  be  consumed  by  any  horse 

shall  extend,  or  be  construed  to  extend,  or  other  beast  of  burden  employed  by 

to  prevent  any  employer  of  any  arti iScer  any  such  artificer  in  his  trade  and  occupa- 

or  i^ent  of  any  such  employer  from  tion;  nor  fix)m  demising  to  any  artificer, 

supplying  or  contracting  to  supply  to  any  workman,  or  labourer  employed  in  any 

such  artificer  any  medicine  or  medical  of  the  trades  or  occupations  enumerated 

attendance,  or  any  fuel,  or  any  materials,  in  this  Act,  the  whole  or  any  part  of 

tools,  or  implements  to  be  by  such  any  tenement  at  any  rent  to  be  thereon 

artificer  employed  in  his  trade  or  occupa-  reserved;  nor  from  supplying  or  con- 

3  L  2  2 
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s.  23  referring  only  to  deductions  in  respect  of  fael,  materials, 

Pjllab      tools,  implements,  hay,  corn,  and  provender,  and  not  to  deductions^ 

L  YNYi      ^^  respect  of  medicine  and  medical  attendance,  and  the  final  clause 

CoALCa     of  the  24th  section  being  hardly  intelligible,  but  certainly  not 

taking  away,  in  the  absence  of  writing,  the  right  given  to  the 

employer  by  the  former  part  of  the  section  to  make  the  deduction. 

for  the  school  fund.    They  referred  to  Ouits  v.  Ward.  (1) 

Cur.  adv.  wU. 

July  5.  The  judgment  of  the  Court  (Montague  Smith  and 
Brett,  J  J.)  was  delivered  by 

Montague  Smith,  J.  [who,  after  deciding  upon  the  evidence  as 
a  question  of  fact,  first,  that  the  defendants  had  a  right  to  tlie 
personal  services  of  the  plaintiff  and  that  he  was  in  their  employ- 
ment as  an  artificer ;  secondly,  that  he  was  employed  in  the  same 
trade  and  occupation  which  the  defendants  carried  on;  thirdly^ 
that  the  giving  the  cheques  was  a  mere  subterfuge  to  enable  the 
defendants  to  pay  the  plaintiff  part  of  his  wages  in  goods  instead 
of  money ;  and  fourthly,  that  the  deductions  in  respect  of  coal  and 
materials  formed  no  part  of  the  system  of  payment  and  could  not 


tracting  to  supply  to  any  sucli  artificer  agreement  or  contract  for  such  stoppage 
any  victuals,  dressed  or  prepared  under  or  deduction  shall  be  in  writing  and 
the  roof  of  any  such  employer,  and  there  signed  by  such  artificer." 
consumed  by  such  artificer;  nor  from  s.  24: — "Nothing  herein  contamed 
making  or  contracting  to  make  any  shall  extend,  or  be  construed  to  extend, 
stoppage  or  deduction  from  the  wages  to  prevent  any  such  employer  from  ad- 
of  any  such  artificer  for  or  in  respect  of  vancing  to  any  such  artificer  any  money 
any  such  rent,  or  for  or  in  respect  of  to  be  by  him  contributed  to  any 
any  such  metlicine  or  medical  attend-  friendly  society,  or  bank  for  savings, 
ancc  ;  or  for  or  in  respect  of  such  fuel,  duly  established  according  to  law,  nor 
materials,  tools,  implements,  hay,  com,  from  advancing  to  any  such  artificer  any 
or  provender,  or  of  any  such  victuals  money  for  his  relief  in  sickness,  or  for 
dressed  and  prepared  under  the  roof  of  the  education  of  any  child  or  children  of 
any  such  employer ;  or  for  or  in  respect  such  artificer,  nor  from  deducting  or 
of  any  money  advanced  to  such  artificer  contracting  to  deduct  any  sum  or  sums- 
for  any  such  purpose  as  aforesaid,  of  money  from  the  wages  of  such  arti- 
Provided  always,  that  such  stoppage  or  ficers,  for  the  education  of  any  such  child 
deduction  shall  not  exceed  the  real  and  or  children  of  such  artificer,  and  unless, 
true  value  of  such  fuel,  materials,  tools,  the  agreement  or  contract  for  such  de- 
implements,  hay,  com,  and  provender,  ductiqn  shall  be  in  writing  and  signed 
and  shall  not  be  in  any  case  made  from  by  such  artificer." 
the  wages  of  such  artificer,  unless  the  (1)  Law  Rep.  2  Q.  B.  857. 
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be  recovered  by  the  plaintiflf;  proceeded]: — ^The  only  remaining 

point  is  with  respect  to  the  stoppages  debited  to  the  plaintiff  in      pillIb" 

i;he  periodical  settlements  for  the  doctor's,  sick,  and  school  funds.      L^^^rvi 

It  was  not  denied  that  these  stoppages  were  made,  and  that  there     ^^  ^• 

^as  no  consent  in  writing  signed  by  the  plaintiff  that  they  should 

be  so  made.    We  think  that  upon  the  right  construction  of  the 

23rd  and  24th  sections,  such  a  written  consent  was  necessary  to 

enable  the  defendants  to  make  these  stoppages,  and  consequently 

we  are  obliged  to  hold  that  the  plaintiff  is  entitled  to  recoyer  the 

-amount  of  them.    The  result  is  that  the  rule  to  enter  a  nonsuit 

will  be  discharged,  and  there  must  be  a  reference  to  an  arbitrator 

-as  arranged  at  the  trial,  to  ascertain  the  amount  at  which  the 

verdict  is  to  stand. 

Buk  dkchargei. 
Attorneys  for  plaintiff:  MiUer  dk  Miller. 

Attorneys  for  defendants :   Wilhughby  db  Cox. 


ROBERTS  V.  THE  BURY  IMPROVEMENT  COMMISSIONERS. 
Building  Contract — Interpretation  of  Contract— Penalty  for  Delay, 

A  baildiDg  contract,  entered  into  by  a  barial  board,  contained  a  clause  that  it 
should  be  lawful  for  the  said  burial  board,  in  case  the  said  contractor  should  fail 
in  the  due  performance  of  any  part  of  his  undertaking,  or  should  become  bank- 
rupt ....  or  should  not,  in  the  opinion  and  according  \o  the  determination  of  the 
architect,  exercise  due  diligence  and  make  such  progress  as  would  enable  the 
works  to  be  efifectually  and  efficiently  completed  at  the  time  and  in  the  manner 
therein  mentioned,  to  determine  the  contract  by  a  notice  in  writing  under  the  hand 
of  the  clerk  of  the  burial  board,  and  to  enter  upon  and  take  possession  of  the  works, 
and  of  the  plant,  tools,  and  materials  of  the  contractors,  and  use  or  sell  or  use  and 
sell  the  same  as  the  absolute  property  of  the  burial  board. 

The  architect  having  given  a  certificate  that  the  plaintiff  was  not  exercising  due 
•diligence,  the  burial  board  gave  the  notice  required  to  determine  the  contract,  and 
took  possession  of  the  works ;  the  certificate  was  given  bonft  fide,  but  the  delay  was 
in  fact  occasioned  by  the  act  of  the  board  in  ordering  extra  works  and  otherwise : — 

Hddf  that  the  board  were,  notwithstanding,  entitled  to  act  as  they  did,  their 
right  to  enter  on  the  works  being,  by  the  terms  of  the  contract,  dependent  on  the 
opinion  and  judgment  of  the  architect^  and  not  upon  the  contractors'  failure  to 
exerdse  due  diligence,  in  fiact. 

Declabation,  setting  ont  a  building  agreement  entered  into  by 
the  defendants  with  the  plaintiff,  of  which  the  material  clauses,  for 
the  purposes  of  this  case,  were  the  following : — 
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1869  g.  4 : — **  That  the  said  architect  shall  have  fall  power  and 

BoBEBTs     authority  from  time  to  time  and  at  all  times,  by  himself  and 
BuBY  Com-    ^^  clerks  of  the  works,   assistant,  or   inspector  for  the  time  I 

MiflsioKKBfl.   being  (if  any  such  be  at  any  time  or  times  appointed),  to  make  I 

and  issue  such  further  drawings  and  to  give  such  further  in- 
structions and  directions  as  may  appear  to  him  or  them,  or  either 
of  them,  necessary  or  proper  for  the  guidance  of  the  said  con- 
tractor, and  the  good  and  sufficient  execution  of  the  works,  accord- 
ing to  the  terms  of  this  specification;  and  the  said  contractor 
.  shall  receive,  execute,  and  obey  and  be  bound  by  the  same,  ac- 
cording to  the  true  intent  and  meaning  thereof,  and  as  folly  and 
effectually  as  though  they  had  accompanied,  or  had  been  men- 
tioned or  referred  to,  in  this  specification ;  and  he  or  they  may 
also  alter  or  vary  the  levels  or  positions  of  any  of  the  buildings 
contemplated  by  this  specification,  or  order  any  further  and  other 
works  and  buildings  not  contemplated  by  this  specification  or  the 
contract ;  or  may  order  any  of  the  buildings  contemplated  thereby 
to  be  omitted ;  or  may  order  any  work  or  any  portion  of  the  works^ 
executed  or  partially  executed,  to  be  removed,  changed,  or  altered,, 
and,  if  needful,  that  other  works  shall  be  substituted  instead 
thereof;  but  the  said  burial  board  shall  not  become  liable  to  the 
payment  of  any  charges  in  respect  of  any  such  additions^  altera- 
tions, or  deviations  unless  the  instruction  for  the  performance  of 
the  same  shall  have  been  given  in  writing  by  the  said  architect,  or 
his  said  clerk,  assistant,  or  inspector,  and  shall  be  ^claimed  for  in 
writing  by  the  said  contractor  (the  claim  to  contain  the  description 
and  quantity  of  the  work  done,  labour  employed,  and  materials 
used,  and  the  prime  cost  of  such  materials  and  labour  respectively) 
within  the  week  in  which  such  work  is  executed  and  such  materials 
used,  and  before  the  same  are  placed  out  of  view  or  beyond  check 
or  admeasurement,  nor  unless  the  value  of  any  altered  or  varied 
works,  or  any  other  further  works,  shall,  whenever  practicable^ 
have  been  determined  and  settled  before  such  altered  or  varied  or 
further  works  shall  have  been  commenced,  such  value,  in  case  of 
dispute,  to  be  ascertained  and  fixed  by  the  architect,  who  shall 
determine  in  all  cases  whether  such  previous  agreement  were 
practicable  or  not ;  and  in  all  cases  where  he  shall  consider  the 
same  to  have  been  practicable,  the  contractor  shall  not  be  entitled 
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to  make  any  claim  in  respect  of  such  altered  or  varied  or  further 
works,  unless  such  previous  agreement  were  made.  The  contractor  "ISotmwT" 
(on  signing  the  contract)  must  furnish  a  list  or  schedule  of  the    bubt  Com- 
prices  at  which  the  contract  has  been  made  out,  to  serve  as  a   mmmoiosbs. 
guide  in  estimating  the  value  of  any  alterations,  additions,  or  de- 
ductions.    The  certificate  of  the  architect  must  in  all  cases  be 
obtained  previous  to  the  payment  of  any  money  under  this 
contract.'* 

S.  24 : — "  Provided  always,  that  if  by  reason  of  any  additions  to 
or  enlargements  of  the  works  (which  additions  or  enlargements 
the  said  architect  is  hereby  authorized  to  make),  or  for  any  other 
just  cause  arising  with  the  said  burial  board,  or  with  the  architect, 
or  his  clerk,  assistant,  or  inspector,  or  in  consequence  of  any 
unusual  inclemency  of  weather,  or  for  want  or  for  alleged  want  or 
deficiency  of  any  orders,  drawings  or  directions,  or  by  reason  of 
any  difficulties,  impediments,  obstructions,  oppositions,  doubts, 
disputes,  or  diflFerences  whatsoever  and  howsoever  occasioned,  the 
contractor  shall,  in  the  opinion  of  the  architect,  have  been  unduly 
delayed  or  impeded  in  the  completion  of  his  contract,  it  shall  be 
lawful  for  the  said  architect  to  grant  from  time  to  time,  in  writing 
under  his  hand,  such  extension  of  time,  and  to  assign  such 
other  day  or  days  for  completion  as  to  him  may  seem  reasonable, 
without  thereby  prejudicing,  or  in  any  manner  affecting,  the 
validity  of  the  contract  or  the  sufficiency  of  the  tender ;  and  any 
and  every  such  extension  of  time  shall  be  deemed  to  be  in  full 
compensation  and  satisfaction  for  or  in  respect  of  any  and  every 
actual  and  probable  loss  or  injury  sustained  or  sustainable  by  the 
said  contractor  in  the  premises,  and  shall  in  like  manner  exonerate 
him  from  any  claim  or  demand  on  the  part  of  the  said  burial 
board  for  or  in  respect  of  the  delay  occasioned  by  the  cause  or 
causes  in  respect  of  which  any  and  every  such  extension  of  time 
shall  have  been  made,  but  not  further  or  otherwise,  or  for  or  in 
respect  of  any  delay  continued  beyond  the  time  mentioned  in  such 
writing  or  writings  respectively." 

S.  27 : — '^  That  it  shall  be  lav^ul  for  the  said  burial  board,  in  case 
the  said  contractor  shall  fail  in  the  due  performance  of  any  part 
of  his  undertaking,  or  shall  become  bankrupt  or  insolvent,  or  shall 
compound  with  his  creditors,  or  propose  any  composition  to  his 
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1869  creditors  for  the  Bettlement  of  their  debts,  or  shall  carry  on  or 
BoBEBTs  propose  to  carry  on  his  business  under  inspectors  on  behalf  of  his 
BuBT  Com-  creditors,  or  shall  commit  any  act  of  bankruptcy,  or  shall  not,  in 
MigsioxBR8.  ^^Q  opinion  and  according  to  the  determination  of  the  said  archi- 
tect, exercise  due  diligence  and  make  such  progress  as  would 
enable  the  works  to  be  effectually  and  efficiently  completed  at  the 
time  and  in  the  manner  aforesaid,  to  determine  the  contract  by  a 
notice  in  writing  under  the  hand  of  the  clerk  of  the  burial  board, 
and  to  enter  upon  and  take  possession  of  the  said  works,  and  of 
the  plant,  tools,  and  materials  of  the  said  contractor,  and  use  or 
sell  or  use  and  sell  the  same  as  the  absolute  property  of  the  burial 
board." 

S.  36 : — "  If  the  works  are  let  in  one  contract,  the  whole  to  be 
completed  on  or  before  the  second  day  of  October,  one  thousand 
eight  hundred  and  sixty-eight" 

Averments,  that  the  defendants  refused  to  permit  the  plaintiff 
to  complete  the  contract,  and  finally  renounced  the  contract, 
whereby  the  plaintiff  was  deprived  of  the  price  and  profits  be 
would  have  obtained  on  its  completion. 

Flea»  that  the  plaintiff  failed  in  the  due  performance  of  certain 
parts  of  his  undenaicing,  and  did  not,  in  the  opinion  and  according 
to  the  determination  of  the  said  architect  and  within  the  mean- 
ing of  the  said  agreement,  exercise  due  diligence  and  make  such 
due  progress  as  provided  in  and  by  the  said  27th  clause  above- 
mentioned,  and  as  would  have  enabled  the  said  works  to  be 
effectually  and  efficiently  completed  at  the  time  and  in  the  manner 
by  the  said  alleged  agreement  provided. 

Averments,  that  all  conditions  were  fulfilled,  &c.,  to  entide  the 
defendants  to  give  the  notice,  and  proceed  as  thereinafter  men- 
tioned, that  a  notice  was  given  to  the  plaintiff  under  the  hand  of 
the  clerk  of  the  board  as  provided  by  the  27th  clause,  and  that 
the  defendants  thereupon  determined  the  contract,  and  took  pos- 
session of  the  works  which  was  the  matter  complained  of. 

Beplications :  1.  That  the  architect  did  not  at  any  time  grant  an 
extension  of  time  for  the  performance  and  completion  of  the  said 
contract,  and  that  the  alleged  failure  of  the  plaintiff  in  the  plea 
mentioned,  and  the  non-exercise  by  the  plaintiff  of  such  due 
progress  as  therein  mentioned  was  caused  and  occasioned  by  the 
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acts  and  orders  and  hj  the  neglects,  defaults,  and  hindrances  of       1869 
the  defendants  and  their  said  architect,  and. by  breaches  of  the     hobebt« 

said  contract  by  the  defendants,  and  not  otherwise.  (1)  Bubt  Coai- 

2.  That  the  alleged  failure  by  the  plaintiff  in  the  plea  mentioned,  mi8siokeb8. 
and  the  non-exercise  by  the  plaintiff  of  due  diligence  as  therein 
alleged,  and  the  not  making  by  the  plaintiff  of  such  due  progress 

as  therein  alleged,  were  wholly  caused  and  occasioned  by  reason  of 
causes,  matters,  and  things  provided  for  in  and  by  the  24th  clause, 
by  reason  whereof  the  plaintiff  was  in  fact  and  in  the  opinion  of 
the  architect  unduly  delayed  and  impeded  in  the  completion  of 
the  contract,  and  all  conditions  were  fulfilled,  &c.,  to  entitle  the 
plaintiff  to  have  granted  him  by  the  architect  an  extension  of  time, 
and  to  have  another  day  assigned  for  completion  of  the  contract, 
nerertheless  the  architect  wholly  fedled  and  neglected  to  grant  any 
extension  of  time  whatever  to  the  plaintiff,  or  to  assign  any  other 
day  or  days  whatever  for  the  completion  of  the  contract  by  the 
plaintiff. 

3.  A  repetition  of  the  several  statements  in  the  second  repli- 
cation, with  the  exception  of  the  words  ''and  in  the  opinion  of 
the  said  architect." 

Demurrer  to  the  replications. 

The  remaining  pleadings  were  immaterial  to  the  question. 

Manisiy,  Q.C.  (B.  O.  WiHiams  with  him),  in  support  of  the 

replications.      The  right  of   the  defendants  to  determine  the 

contract  depended  on  the  exercise  by  the  plaintiff  of  due  diligence 

for  the  completion  of  the  works  by  the  specified  time ;  anything, 

therefore,  which  put  an  end  to  the  obligation  on  the  plaintiff  to 

complete  the  works  at  a  specified  time  would  put  an  end  to  the 

right  given  to  the  defendants  by  the  27th  clause  to  determine  the 

contract.    It  is  clear  that  if  the  contractor  was  delayed  by  the  acts 

or  defaults  of  his  employers,  the  obUgation  to  complete  by  the 

given  time  ceased :  Holme  v.  Guppy  (2) ;  Russell  v.  Bandeira  (3) ; 

(1)  It  was  agreed  that  this  should  he  delay  in  giving  particulars  which  would 

amended  by  inserting  the  special  acts  enable  the    contractors  to  commence 

of  the  defendants,  and  their  architect  the  specified  works, 

complained    of,  viz.,  first,    delay   in  (2)  3  M.  &  W.  387. 

delivering  the  requisite  plans ;  secondly,  (3)  13  G.  B.  (N.S.)  149 ;  32  L.  J. 

delay  in  setting  out  the  lands ;  thirdly,  (C.P.)  68. 
delay  in  defining  the  roads ;  fourthly. 
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18^9        Westwood  V.  Secretary  of  State  f(yr  India,  (1)    The  24th  clause,  no 

BoBEBn     doubt,  gives  the  architect  power  to  extend  the  time ;  but  the  effect 

BuBT  Com-   ^^  ^^^  ^  ^^1  ^^^^'  ^^  ^®  ^^^  ^'  ^^  various  penalties  and  rights 

MusnoNERB.    which  may  have  been  forfeited  by  the  acts  of  delay  on  the  part  of 

the  defendants  revive  in  relation  to  the  new  date  so  affected.    Tlic 

clause  does  not]  alter  the  Hdct  that  the  penalties  and  rights  are 

gone  through  the  defaults  of  the  defendants  till  the  new  term  is 

appointed 

Holker,  Q.O.  (C.  BusseH  with  him),  in  support  of  the  demurrers. 
The  question  depends  entirely  on  the  construction  of  the  con- 
tract. The  parties  by  this  contract  have  given  the  architect  autho- 
rity to  decide  whether  the  plaintiff  exercised  due  diligence,  and 
the  replication,  which  in  effect  states  that  the  architect  though 
acting  honestly  was  mistaken,  is,  in  fact,  an  appeal  from  him.  In 
the  cases  cited  the  Court  thought  that  the  architect  or  engineer 
had  not  been  made  by  the  parties  the  sole  judge  in  the  matter. 
Stadhard  v.  Lee  (2),  in  which  all  the  previous  cases  were  cited,  is 
precisely  in  point  and  conclusive  for  the  defendants ;  and  Scott  v. 
Liverpool  Corporation  (3)  is  another  case  to  the  same  effect.  The 
cases  of  Milner  v.  Field  (4),  and  Clarice  v.  Watscm  (5),  shew  that 
in  such  a  case,  even  if  the  architect  acts  wrongfully,  if  there  is  no 
collusion,  his  certificate  is  binding. 
Manisty,  Q.C,  in  reply. 

WiLLES,  J.  The  question  arising  in  this  case  is  simply  whether 
the  Bury  Improvement  Commissioners  having  employed  the  plaintiff 
to  do  certain  works  according  to  a  specification,  and  the  architect 
having  decided  that  he  was  not  proceeding  with  due  diligence,  the 
commissioners  were  justified,  under  the  27th  clause  of  the  agree- 
ment^ in  interfering  and  taking  the  works  out  of  his  hand.  That 
question  depends  on  the  construction  of  the  agreement,  and  mainly 
on  the  27th  clause,  which  must  of  course  be  construed  with  due 
regard  to  there  mainder  of  the  agreement ;  but  the  cardinal  rule, 
that  the  Court  should  be  guided  more  by  the  words  of  the  clause 
dealing  specifically  with  the  matter  than  by  any  general  inference 

(1)  7  L.  T.  (N.S.)  736.  (4)  5  Ex.  829 ;  20  L.  J.  (Ex.)  6a 

(2)  3  B.  &  S.  364 ;  32  L.  J.  (Q.B.)  75.    (5)  18  C.  B.  (N.S.)  278 ;  34  L.  J. 

(3)  1  Giff.  216 ;  27  L.  J.  (Ch.)  641.   (CP.)  148. 
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from  the  vhole  contract,  ought  to  be  applied.     Taking  iii*st,  then,       1869 


the  27th  clause,  it  provides  "  that  it  shall  be  lawful  for  the  said  bqbebts 
burial  board  in  case  the  said  contractor  shall  fail  in  the  due  per-  BDBY'ck>M- 
formance  of  any  part  of  his  undertaking;"  these  words  are  very  miwionbbs. 
stringent,  because  they  deal  generally  with  any  breach  of  contract 
and  shew  that  the  contractor  was  willing  to  trust  himself  to  the 
good  conduct  of  the  board,  because  one  can  hardly  conceive  a  case 
in  which  no  small  breach  of  contract  should  occur,  of  which  a 
captious  person  might  take  advantage.  The  clause  goes  on,  ^  or 
shall  become  bankrupt  or  insolvent,  or  shall  compound  with  his 
creditors,  or  propose  any  composition  to  his  creditors  for  the 
settlement  of  their  debts,  or  shall  carry  on,  or  propose  to  carry 
on,  his  business  under  inspectors  on  behalf  of  his  creditors,  or 
shall  commit  any  act  of  bankruptcy."  Here  are  a  number  of 
specific  acts  mentioned  in  respect  of  which  no  case  of  hardship 
could  be  pleaded  as  a  reason  why  the  penalty  imposed  by  the 
clause  should  not  be  exacted ;  then  follows  the  proviso  on  which 
the  present  case  turns,  and  it  is  put  on  a  footing  of  equality  with 
the  specific  acts  previously  referred  to.  Now,  what  is  it  which  is  to 
produce  the  same  efieot  as  any  of  those  previously  described  ?  It  is 
''or  shall  not,  in  the  opinion  and  according  to  the  determination  of 
the  said  architect,  exercise  due  diligence  and  make  such  due  pro- 
gress as  would  enable  the  works  to  be  effectually  and  efficiently  com- 
pleted at  the  time  and  in  the  manner  aforesaid ;"  that  is,  the  time 
provided  for  by  the  parties.  It  does  not  seem  necessary  to  refer 
to  any  distinction  between  the  time  originally  provided  by  the  con- 
tract and  that  which  might  be  settled  by  the  architect ;  it  must  be 
taken  that  before  the  time  originally  specified  had  arrived,  and 
before  any  extension  of  time  had  been  given,  the  board  put  in  force 
the  stringent  powers  given  them  by  the  contract,  and  on  a  certifi- 
cate by  the  architect  that  due  diligence  had  not  been  exercised, 
took  possession  of  the  works,  and  of  the  plant  and  tools  of  the  con- 
tractors. What,  then,  is  the  efiect  of  the  words  ''  shall  not  in  the 
opinion  and  according  to  the  determination  of  the  architect,  exercise 
due  diligence  and  make  such  due  progress  as  would  enable  the 
works  to  be  effectually  and  efficiently  completed  at  the  time  and  in 
the  manner  aforesaid."  It  is  not  only  a  proviso  for  an  additional  or 
alternative  event  in  which  the  powers  of  the  board  might  be  put  in 
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force,  but  a  judge  is  appointed  by  the  parties  to  decide  whether  that 
event  has  happened.  The  right,  therefore,  is  made  dependent  not  on 
the  event,  but  on  the  determination  of  the  judge  that  it  has  occurred. 
Now,  the  plea  founded  on  the  27th  clause,  states  that  such  a  de- 
fault did  take  place,  which  is  superfluous  and  need  not  have  been 
averred,  and  that  the  plaintiff  did  not,  according  to  the  opinion  and 
determination  of  the  architect,  exercise  due  diligence.  Up  to  this 
point  the  case  seems  to  raise  much  the  same  question  as  was  raised 
in  the  cases  where  there  was  a  proviso  in  a  lease  that  it  should  ter- 
minate if  the  tenant  should  become  bankrupt,  and  the  tenant 
having  been  adjudicated  bankrupt,  the  question  arose  whether  it 
was  necessary  that  he  should  have  been  so  adjudicated  on  sufficient 
grounds  in  order  to  terminate  the  lease ;  and  it  was  held,  by  the 
majority  of  the  Ciourt,  that  he  need  not.  That  opinion  is  clearly 
the  one  to  be  acted  on  here,  for  it  has  been  often  decided  on  such 
contracts  as  the  present  one  that  *'  the  decision  of  the  architect " 
means  merely  his  decision  in  fact  and  not  his  decision  on  reason- 
able grounds ;  the  plea,  therefore,  is  good  and  sufficient. 

Is  it  answered  by  any  of  the  replications  ?  By  the  first,  the  con- 
tractor sets  up  against  the  decision  of  the  architect  that  the  delay 
arose  from  acts  and  defaults  of  the  defendants  in  not  delivering 
the  plans  and  laying  out  the  ground  in  due  time.  We  must  look, 
then,  to  see  what  powers  are  given  to  the  architect,  and  two  clauses 
are  material,  the  4th  and  21th.  The  4th,  in  terms,  gives  to  the 
architect  the  power  and  discretion  to  give  what  further  drawings 
and  plans  he  thinks  right:  but  assuming  that  that  were  not  so,  and 
that  the  delay  in  giving  the  plans  was  unjustifiable,  what  would  be 
the  consequence  of  such  delay  ?  That  appears  to  be  provided  for 
by  the  24th  clause,  which  gives  power  to  the  architect  under  those 
circumstances  to  extend  the  time  for  the  completion  of  the  works. 
It  would  seem,  therefore,  that  all  the  matters  relied  on  in  the  first 
replication  are,  in  truth,  matters  which  the  architect  ought  to  have 
taken  into  his  consideration  in  determining  whether  there  should  be 
an  extension  of  time ;  and,  therefore,  also  in  determining  whether  the 
plaintiff  used  due  diligence.  And  the  replication  only,  in  fact,  seti 
up  reasons  why  the  architect  should  not  have  given  the  certificate 
he  did.  It  is,  therefore,  in  fact,  an  appeal  from  the  architect,  and 
not  something  paramount  to  his  judgment^  and  not  intended  to  be 
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decided  by  him.  Upon  these  grounds  it  would  seem  that  the  repli- 
cation is  not  sustainable* 

As  to  the  second  replication,  that  states  that  the  failure  of  the 
plaintiff  to  make  progress  with  the  works  was  wholly  caused  by  the 
things  mentioned  in  the  24th  dause,  by  reason  of  which,  in  fact, 
and  in  the  opinion  of  the  architect,  he  was  entitled  to  more  time. 
If  that  sets  up  matter  which  ought  to  have  been  taken  into  ac- 
count by  the  architect,  it  is  open  to  the  objection  I  have  stated 
above,  but  it  is  also  bad  because  it  does  not  really  shew  any  reason 
why  the  architect  should  not  have  come  to  the  conclusion  that  the 
plaintiff  was  not  proceeding  with  due  diligence ;  it  is  consistent 
with  there  having  been  a  general  delay  on  the  part  of  the  con- 
tractor, which  disentitled  him  to  any  extra  time.  There  is  an 
apparent  equity  introduced  into  the  replication  by  the  averment 
that  it  was  the  opinion  of  the  architect  that  the  plaintiff  was  en- 
titled to  extra  time ;  but,  unless  this  is  to  be  taken  as  implying  bad 
faith  on  the  part  of  the  architect,  it  really  means  nothing,  because 
people  may  act  bona  fide  on  other  persons'  opinions  instead  of  their 
own,  or  may  feel  bound  by  authority  to  act  in  a  particular  way  con- 
trary to  their  own  views.  Even  if  the  architect's  certificate  were 
fraudulent,  it  is  doubtful  whether  that  would  afford  a  good  answer, 
if  there  was  no  collusion  on  the  part  of  the  defendants. 

If  the  second  replication  is  bad,  the  third  one  is  bad  also,  for 
similar  reasons.  Referring  now  to  the  authorities  relied  upon  by  the 
plaintiff,  the  broad  distinction  is  that  in  them  the  penalty  was  to 
accrue  on  a  given  event,  viz.,  the  failure  of  the  contractor  to  fulfil 
his  contract ;  and  it  was  held  in  them  that  the  failure  must  not  have 
been  caused  by  the  other  party ;  but  in  this  case  the  penalty  was 
not  to  accrue  on  the  failure  of  the  plaintiff  to  perform  his  contract, 
nor  on  any  want  of  diligence  on  his  part,  but  upon  the  judgment  of 
the  architect  that  there  was  such  failure  and  want  of  diligence ;  the 
parties  have  made  the  architect  the  judge  of  the  facts,  and  when 
he  has  given  his  judgment,  the  penalty  accrues  whatever  the  real 
facts  may  be. 
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Montague  Smith,  J.  I  am  of  the  same  opinion,  and  as  I  con- 
cur in  the  reasons  of  my  Brother  Willes,  I  have  little  to  add.  The 
question,  in  the  first  place,  depends  on  the  construction  of  the  27th 
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clause,  which  gives  power  to  the  defendants  to  detennine  the  con- 
tract in  certain  events:  one  of  these  is,  if  the  plaintiff  ** shall  not, 
in  the  opinion  and  according  to  the  determination  of  the  said  archi- 
tect, exercise  due  diligence  and  make  such  progress  as  would  enable 
the  works  to  be  effectually  and  efficiently  completed  at  the  time 
and  in  the  manner  aforesaid."  Now,  the  architect  has  determined 
that  the  plaintiff  did  not  exercise  such  due  diligence. 

It  is  not  denied  in  the  first  replication  that  he  has  come  to  that 
opinion  and  determination,  but  the  answer  given  in  it  is  that  the 
want  of  due  diligence  was  a  consequence  of  the  acts  of  the  defend- 
ants. That  is  an  issue  which  cannot,  I  think,  be  left  to  a  jury, 
because,  looking  at  the  whole  contract,  I  think  the  parties  intended 
to  make  the  architect  the  judge,  and  that  his  judgment  should 
not  be  reviewed.  I  think  they  meant  to  leave  to  him  the  question 
whether  there  was  a  want  of  dtie  diligence,  and  that  he  was  bound 
to  take  into  his  consideration  all  the  matters  now  relied  on  by  the 
plaintiff.  It  se^ms  to  me  that  this  case  is  distinguishable  from 
Wood  V.  Secretary  of  State  for  India  (1),  because  there  was  nothing 
in  the  contract  relied  on  in  that  case  equivalent  to  the  27th  clause 
in  this.  Every  case  of  this  kind  must  turn  on  the  construction  of 
the  particular  contract,  and  if  on  the  true  construction  an  arbitrator 
is  appointed  to  decide  the  question  without  appeal,  his  decision 
cannot  be  reviewed. 

Judgment  for  (he  defendants. 


Attorneys  for  plaintiff:  Shaw  &  TremeUen,for  P.  &  J.  Waleon. 
Attorneys  for  defendants :   Gregory,  Bowdiffes,  dt  Baicle^  for 
Harper  &  Dodd. 

(1)  7  L.  T.  (N.S.)  736. 
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MORRIS  V.  BETHELL.  1869 

Praeiie^^ItUerrogntoriei  under  8.  61  qftlte  Common  Law  Procedure  Ad,  1854,       ^^^"^ 

17  db  18  Vid.  c  125. 

In  an  action  under  the  Bills  of  Exchange  Act,  1855  (18  &  19  Vict.  c.  67),  hy 
indorsee  i^ainst  acceptor  of  a  bill  for  4001,^  purporting  to  be  drawn  by  R.  B.  upon 
and  accepted  by  the  defendant,  payable  at  Coutts  &  Cc's,  the  defendant  having 
obtained  leave  to  appear,  upon  an  affidavit  that  the  acceptance  to  the  bill  sued  upon 
was  not  in  his  handwriting  or  written  by  his  authority,  a  Judge  at  chambers  re- 
fused to  allow,  as  being  irrelevant  and  unnecessary,  the  following  interrogatories 
to  be  administered  to  the  plaintifT  with  reference  to  a  former  bill  similarly  drawn  , 
and  accepted,  which  the  plaintifif  had  discounted  for  the  drawer,  and  which  had 
been  paid  at  maturity  by  the  defendant's  bankers, — ^"1.  Did  you  accept  or  autho- 
rize your  brother  (R.  B.)  to  accept  a  bill  of  exchange  for  300?.,  dated  the  2nd  of 
May,  1867,  drawn  by  him  upon  you,  and  payable  at  the  bank  of  Messrs.  Coutts 
&  Co.?  2.  Were  Messrs.  Coutts  &  Co.  your  bankers,  and  did  they  pay  the  said 
bill  at  maturity  for  you  or  by  your  authority  ?  3.  When  did  you  first  know 
that  Messrs.  Coutts  &  Co.  had  paid  the  said  bill  ?  4.  Was  the  said  bill  delivered 
to  you  by  Messrs.  Coutts  &  Co.,  and  is  it  now  in  your  possession  ?": — 

The  Court  declined  to  vaiy  his  order. 

Action  by  indorsee  against  drawer  of  a  bill  of  exchange  for 
400Z.  purporting  to  be  drawn  by  one  Eichard  Bethell  upon  and 
accepted  by  the  defendant,  payable  three  months  after  date  to  the 
order  of  the  drawer,  and  indorsed  by  him  to  the  plaintiff. 

The  writ  was  issued  under  the  Bilh  of  Exchange  Act,  1856  (18 
&  19  Vict.  c.  67),  and  the  defendant  obtained  leave  to  defend,  upon 
an  affidavit  in  which  he  swore  that  the  acceptance  was  not  in  his 
handwriting  nor  written  by  his  authority. 

The  plaintiff  took  out  a  summons  for  leave  to  administer  inter- 
rogatories to  the  defendant,  upon  an  affidavit  stating  that,  in  the 
year  1867,  he  was  the  holder  of  a  bill  of  exchange  for  800Z.  dated 
the  2nd  of  May  in  that  year,  drawn  by  Bichard  Bethell  upon  and 
purporting  to  be  accepted  by  the  defendant^  and  payable  at  the 
bank  of  Messrs.  Coutts  &  Go.  three  months  after  date ;  that  the 
said  bill  (which  he  had  discounted  for  Bichard  Bethell)  fell  due 
on  the  5th  of  August,  1867,  and  was  paid  by  Messrs.  Coutts  &  Co. ; 
and  that  the  acceptance  to  the  bill  sued  on  was  similar  to  the 
acceptance  to  the  before-mentioned  bill  for  300Z.  which  had  been 
paid  as  aforesaid.  The  proposed  interrogatories  were  in  substance 
as  follows : — 
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MoBBis      to  accept,  a  bill  of  exchange  for  300?.,  dated  the  2nd  of  May,  1867, 
Bethell.     ^^^^^  ^y  ^^^  ^P^^  y^^»  ^^^  payable  at  the  bank  of  Messrs. 
Coutts  &  Co.  ? 

2.  Were  Messrs.  Coutts  &  Co.  your  bankers,  and  did  they  pay 
the  said  bill  at  maturity  for  you  or  by  your  authority  ? 

3.  When  did  you  first  know  that  Messrs.  Coutts  &  Co.  had  paid 
the  said  bill  ? 

4.  Was  the  said  bill  delivered  to  you  by  Messrs.  Coutts  &  Co., 
and  is  it  now  in  your  possession  ? 

5.  Are  the  words  "  accepted  payablo  at  Messrs.  Coutts  &  Co.'s, 
Strand,  Slingsby  Bethell,"  written  across  the  bill  copied  on  the 

.  back  of  the  writ  in  this  action,  or  is  any  or  either  of  them,  in  your 
handwriting  ? 

6.  Were  they  written  by  your  authority  ? 

7.  Did  you  ever,  at  the  instance  of  Bichard  Bethell,  or  of  any 
other  person,  write  the  form  of  an  acceptance  of  any  bill  of  ex- 
change, or  your  signature,  across  any  l)lank  billnstamp  or  blank 
bill-stamps? 

8.  Did  you  ever  authorize  Bichard  Bethell  to  draw  any  bill  or 
bills  of  exchange  upon  you  and  to  accept  such  bill  or  bills  in  your 
name? 

Upon  the  hearing  of  the  summons,  Martin,  B.,  disallowed  tlie 
first  four  interrogatories,  on  the  ground  either  that  they  were  irre- 
levant, or  that  the  information  thereby  sought  might  be  obtained 
by  subpoenaing  a  clerk  from  Messrs.  Coutts  &  Co.'s ;  but  he  allowed 
the  rest. 

HoU  moved  for  a  rule  to  vary  the  order  by  allowing  the  interro- 
gatories which  the  learned  judge  had  rejected ;  and  contended  that 
the  fact  of  the  plaintiff  having  authorized  the  payment  by  his 
bankers  of  a  former  bill  similarly  drawn  and  accepted  to  the  bill 
declared  on  would  be  evidence,  and  justify  the  plaintiff  in  assum- 
ing, that  such  an  acceptance  was  authorized  by  and  binding  upon 
him ;  as  in  the  case  of  a  master  who  by  paying  for  goods  ordered 
by  his  servant  recognizes  the  servant's  authority  to  bind  him  by 
orders  subsequently  given. 

[Brett,  J.    That  might  be  so  if  a  general  authority  to  accept 
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bills  in  the  name  of  the  defendant  could  be  shewn,  as  in  Cash  v. 
Taylor  (I)  and  Llewellyn  v.  Winckworth.  (2)    Here,  however,  it  is      MobmT" 
not  proposed  to  prove  a  general  course  of  dealing,  but  merely  to     ngrHKi.T. 
shew  a  single  isolated  transaction.] 

The  plaintiff  is  not  to  be  precluded  from  interrogating  the  de- 
fendant because  his  answers  would  not  be  conclusive.  It  is  enough 
to  shew  that  the  evidence  would  be  admissible,  and  that  the  inter- 
rogatories are  material,  bona  fide,  and  not  irrelevant  or  scandalous : 
M*Fadzen  v.  Mayor  &c.  of  Liverpool  (3) 

Keating,  J.  I  think  there  should  be  no  rule.  The  application 
is  to  vary  an  order  of  my  Brother  Martin,  disallowing  certain  pro- 
posed interrogatories.  The  action  is  brought  by  an  indorsee  against 
the  acceptor  of  a  bill  of  exchange;  and  the  defendant  obtained 
leave  under  the  Bills  of  Exchange  Act,  1855,  to  appear,  upon  an 
affidavit  that  the  acceptance  was  not  in  his  handwriting  or  written 
with  his  authority, — in  other  words,  that  the  acceptance  is  a  forgery. 
The  plaintiff  sought  by  the  application  to  my  Brother  Martin  to 
obtain  the  defendant's  answers  to  interrogatories  which  would 
be  substantially  a  repetition  of  the  statements  contained  in  the 
defendant's  former  affidavit.  These  were  allowed.  In  addition  to 
them,  the  plaintiff  sought  to  interrogate  the  defendant  as  to 
whether  or  not  he  had  on  a  former  occasion  authorized  his  bankers 
to  pay  a  bill  drawn  and  accepted  in  precisely  the  same  manner  as 
the  bill  which  was  the  subject  of  the  action, — the  suggestion  being 
that,  if  it  should  turn  out  that  he  had  done  so,  that  would  be  evi- 
dence to  go  to  the  jury  that  the  defendant  had  authorized  his 
brother  as  his  agent  to  accept  the  bill  in  question  in  his  name.  It 
seems  to  me,  however,  that  no  foundation  is  laid  for  saying  that 
there  has  been  any  such  holding  out,  because,  although  the  plain- 
tiff swears  that  he  discounted  the  bill  in  question,  he  does  not 
allege  that  he  did  so  upon  the  faith  of  its  being  the  genuine 
acceptance  of  the  defendant.  There  is  no  suggestion  of  any 
general  authority  in  the  defendant's  brother  to  accept  bills  in  the 
name  of  the  defendant,  or  of  any  course  of  dealing:  but  the  mere 
fact  of  the  defendant  having  paid  a  former  bill  drawn  and  accepted 

(1)  8  L.  J.  (K.B.)  262 ;  Lloyd  &  (2)  13  M.  &  W.  598. 

Wil8.  C.  C.  178.  (3)  Law  Rep.  3  Ex.  270. 

VoIm  IV.  3  M  2 
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1869        in  a  similar  maimer  is  relied  on  as  evidence  that  the  acceptance  of 
M^^i^      the  bill  declared  on  in  his  name  was  authorized  by  him.    The 
^*  learned  Baron  having  refused  to  allow  these  interrogatories,  we 

are  called  upon  to  review  his  decision.  Now,  it  has  been  repeatedly 
laid  down  by  this  Court  that  they  will  not  interfere  with  the 
discretion  exercised  at  chambers  in  these  matters,  unless  it  be 
clearly  shewn  that  the  judge  has  done  wrong.  I  cannot  see  that 
any  wrong  has  been  done  here,  and  therefore  I  am  not  disposed  to 
accede  to  this  application. 

Brett,  J.  I  also  am  of  opinion  that  these  interrogatories  ought 
not  to  be  allowed.  The  plaintiflF  does  not  suggest  that  he  took  the 
bill  which  is  the  subject  of  the  action  upon  the  faith  of  the  signa- 
ture of  the  acceptance  being  the  defendant's.  To  entitle  him  to  suc- 
ceed, the  plaintiff  must  either  shew  a  general  authority  in  Eichanl 
Bethell  to  accept  bills  in  the  defendant's  name,  or  an  authority  to 
accept  this  particular  bill.  It  is  not  pretended  that  there  was  any 
such  general  authority ;  and,  whichever  way  these  interrogatories 
might  be  answered,  the  answers  would  be  no  evidence  which  ought 
to  be  left  to  a  jury.  The  case  of  Cash  v.  Taylor  (1)  is  a  suflBcient 
authority  for  that  proposition:  and  UeweUyn  r.  Winckworth (^) 
is  no  authority  in  favour  of  the  plaintiff.  There,  the  defendant's 
admission  of  liability  as  acceptor  of  a  former  bill  accepted  in  his 
name  by  A.  B.  was  held  to  be  admissible,  because  not  given  for  the 
purpose  of  shewing  that  A,  B.  had  authority  to  accept  the  parti- 
cular bill,  but  only  to  confirm  a  witness  who  had  proved  a  general 
authority.  Here,  it  is  not  proposed  to  ask  any  question  as  to  a 
general  authority  in  Bichard  Bethell  to  accept  bills  in  his  brother  s 
name :  and  we  ought  not  to  allow  interrogatories  unless  we  can  see 
clearly  that  the  answers  are  or  may  be  material.  I  think  Baron 
Martin  was  quite  right. 

R'uie  refused.  (3) 

Attorney  for  plaintiff:  E,  G.  Lawrence. 

Attorneys  for  defendant :  Harrison,  Beal,  &  Harrison. 

(1)  8  L.  J.  (K.B.)  262 ;  Lloyd  &  ftt  the  sittings  at  Weslmiuster  after 
Wils.  C.  C.  178.  Trinity    Term,     1869,     the    plaintiff 

(2)  13  M.  &  W.  598.  provetl    that   he   had    discounted  the 

(3)  At  the  trial   before  Povill,  C.J.,  biU  sued  on  for  the  defendant's  brother, 
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Richard  Bethell,  and  that  he  had  ia 
1867  discounted  another  hill  for  300/. 
similarly  drawn  and  purporting  to  he 
accepted  hy  the  defendant,  and  which 
had  been  paid  by  the  defendant's 
bankers,  Coutts  &  Co.,  at  maturity. 
It  was  further  proved  that  the  defend- 
ant had  paid  two  other  bills  (held  by 
strangers)  which  his  brother  had  drawn 
upon  him  and  accepted  in  his  name  in 
the  same  manner.  It  was  thereupon 
contended  for  the  plaintiff  that  the  de- 
fendant, having  thus  held  his  brother 
out  as  a  person  having  authority  to  ac- 
cept bills  in  his  name,  was  estopped  from 
saying  that  the  bill  sued  upon  was  not  his 
acceptance.  The  defendant  swore  that 
the  acceptance  to  the  bill  in  question 
was  not  in  his  handwriting  or  written 
by  his  authority,  that  he  had  never 
given  his  brother  authority  to  accept 
any  bill  in  his  name,  and  that  he  had 
paid  the  former  bills  in  order  to  relieve 


his  brother  from  the  consequences  of 
his  unauthorized  act,  and  upon  a  solemn 
promise  that  it  should  not  occur  again. 

The  jury  found  that  the  acceptance 
to  the  bill  sued  on  was  not  in  the  de- 
fendant's handwriting  or  written  by  his 
authority,  that  the  signature  had  not 
been  adopted  by  him,  that  he  did  not 
know  that  the  bill  of  1867  had  been 
held  by  the  plaintiff,  and  did  not  lead 
the  plaintiff  to  believe  that  the  ac- 
ceptance sued  on  was  his.  A  verdict 
was  thereupon  entered  for  the  defend- 
ant ;  leave  being  reserved  to  the  plain- 
tiff to  move  to  enter  it  for  him,  if  the 
Court  should  be  of  opinion  that  the 
Lord  Chief  Justice  ought  to  have  di- 
rected the  jury  as  a  matter  of  law  that 
the  plaintiff  was  entitled  to  a  verdict 
upon  the  above  evidence. 

In  the  ensuing  Michaelmas  Term  a 
rule  nisi  was  moved  for,  but  refused. 


1869 


MORKIS 
V, 

Bbtobll, 


END  OF  TRINITY  TERM,  1869. 
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GENERAL    RULES 

MADE   BT 

Sir  Samuel  Martin,  Knight,  one  of  the  Barons  of  the  Ex- 
chequer; Sir  Ja3ies  Shaw  Willes,  Knight,  one  of  the 
Justices  of  the  Common  Pleas ;  and  Sir  Colin  Blackburn, 
Knight,  one  of  the  Justices  of  the  Queen's  Bench  ;  the  Judges 
for  the  time  being  for  the  trial  of  Election  Petitions  in 
England,  pursuant  to  the  Parliamentary  Elections  Act, 
1868:— 

I. 
The  presentation  of  an  Election  Petition  shall  be   made  by 
leaying  it  at  the  oflSce  of  the  Master  nominated  by  the  Chief  Jus- 
fice  of  the  Common  Pleas,  and  such  Master  or  his  Clerk  shall  (if 
required)  give  a  receipt,  which  may  be  in  the  following  form : — 

Received  on  the  day  of  at  the  Master's  office  a  petition 

touching  the  Election  of  A.  B.,  a  Member  for  purporting  to  be 

signed  by  (insert  the  names  of  Petitioners). 

C.  D.,  Master's  Clerk. 

With  the  petition  shall  also  be  left  a  copy  thereof  for  the  Master 
to  send  to  the  Eeturning  OfBcer,  pursuant  to  section  7  of  the  Act. 

II. 

An  Election  Petition  shall  contain  the  following  statements : — 

1 .  It  shall  state  the  right  of  the  Petitioner  to  petition  within  Section  5 
of  the  Act. 
YoL.  IV.— C.  P.  3  N  2 
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2.  It  shall  state  the  holding  and  result  of  the  election^  and  shall 
briefly  state  the  facts  and  grounds  relied  on  to  sustain  the  prayer. 

in. 

The  petition  shall  be  divided  into  paragraphs,  each  of  which,  as 
nearly  as  may  be,  shall  be  confined  to  a  distinct  portion  of  the 
subject)  and  every  paragraph  shall  be  nombered  consecutively,  and 
no  costs  shall  be  allowed  of  drawing  or  copying  any  petition  not 
substantially  in  compliance  with  this  rule,  unless  otherwise  ordered 
by  the  Court  or  a  Judge. 

IV. 

The  petition  shall  conclude  with  a  prayer,  as  for  instance,  that 
some  specified  person  should  be  declared  duly  returned  or  elected, 
or  that  the  election  should  be  declared  void,  or  that  a  return  may 
be  enforced  (as  the  case  may  be),  and  shall  be  signed  by  all  the 
Petitioners. 


The  following  form,  or  one  to  the  like  eflTect,  shall  be  suflS- 
cient : — 

In  the  Common  Pleas. 

The  "  Parliamentarj'  Elections  Act,  1868." 

Election  for  [gtate  the  place]  holden  on  the  day  of  A.D. 

The  petition  of  A.  of  [or  of  A.  of  ,  and  B.  of  ,  at 

the  case  may  be]  whose  names  are  subscribed. 

1.  Your  Petitioner  A.  is  a  person  who  voted  [or  had  a  right  to  vote, 
08  the  case  may  be],  at  the  above  election  [or  claims  to  have  had  a  right 
to  be  returned  at  the  above  election,  or  was  a  candidate  at  the  above 
election] ;  and  your  Petitioner  B.  [here  state  in  like  manner  the  right  of 
each  Petitioner.] 

2.  And  your  Petitioners  state  that  the  election  was  holden  on  the 

day  of  A.D.,  when  A.  B.,  C.  D.,  and  E.  F.,  were 

candidates,  and  the  retiuming  officer  has  returned  A.  B.,  and  C.  D.,  as 
being  duly  elected. 

3.  And  your  Petitioners  say  that  [here  state  the  facts  and  grounds  on 
which  the  petitioners  rely.] 

Wherefore  your  Petitioners  pray  that  it  may  be  determined  that  the 
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said  A.  B.  was  not  duly  elected  or  returned,  and  that  the  election  was 
void  [or  that  the  said  E.  F.  was  duly  elected  and  ought  to  have  been 
returned,  or  as  the  case  may  he  J 

(Signed)  A. 

B. 

VI. 

Evidence  need  not  be  stated  in  the  petition,  but  the  Court  or  a 
Judge  may  order  such  particulars  as  may  be  necessary  to  prevent 
surprise  and  unnecessary  expense,  and  to  ensure  a  fair  and  effec- 
tual trial  in  the  same  way  as  in  ordinary  proceedings  in  the  Court 
of  Common  Pleas,  and  upon  such  terms  as  to  costs  and  otherwise 
as  may  be  ordered. 

vn. 

When  a  Petitioner  claims  the  seat  for  an  unsuccessful  candi- 
date, alleging  that  he  had  a  majority  of  lawful  votes,  the  party 
complaining  of  or  defending  the  election  or  return,  shall,  six  days 
before  the  day  appointed  for  trial,  deliver  to  the  Master  and  also 
at  the  address,  if  any,  given  by  the  Petitioners  and  Kespondent, 
as  the  case  may  be,  a  list  of  the  votes  intended  to  be  objected  to, 
and  of  the  heads  of  objection  to  each  such  vote,  and  the  Master 
shall  allow  inspection  and  office  copies  of  such  lists  to  all  parties 
concerned ;  and  no  evidence  shall  be  given  against  the  validity  of 
any  vote,  nor  upon  any  head  of  objection  not  specified  in  the  list, 
except  by  leave  of  the  Court  or  Judge  upon  such  terms  as  to 
amendment  of  the  list,  postponement  of  the  inquiry,  and  payment 
of  costs,  as  may  be  ordered. 

vnL 

When  the  Eespondent  in  a  petition  under  the  Act,  Complaining 
of  an  imdue  return  and  claiming  the  seat  for  some  person,  latends 
to  give  evidence  to  prove  that  the  election  of  such  person  was 
undue,  pursuant  to  the  53rd  Section  of  the  Act,  such  respondent 
shall,  six  days  before  the  day  appointed  for  trial,  deliver  to  the 
Master,  and  also  at  the  address,  if  any,  given  by  the  Petitioner,  a 
list  of  the  objections  to  the  election  upon  which  he  intends  to  rely, 
and  the  Master  shall  allow  inspection  and  office  copies  of  such  lists 
to  all  parties  concerned;  and  no  evidence  shall  be  given  by  a 
Respondent  of  any  objection  to  the  election  not  specified  in  the 

3  N  2  2 
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list,  except  by  leave  of  the  Court  or  Judge,  upon  sucli  terms  as  to 
amendments  of  the  list,  postponement  of  the  inquiry,  and  payment 
of  costs,  as  may  be  ordered. 

IX. 

With  the  petition.  Petitioners  shall  leave  at  the  office  of  the 
Master  a  writing,  signed  by  them  or  on  their  behalf,  giving  the 
name  of  some  person  entitled  to  practise  as  an  Attorney  or  Agent 
in  cases  of  Election  Petitions  whom  they  authorise  to  act  as  their 
Agent,  or  stating  that  they  act  for  themselves,  as  the  case  may  be, 
and  in  either  case  giving  an  address,  within  three  miles  from 
the  Gleneral  Post  Office,  at  which  notices  addressed  to  them  may 
be  left;  and  if  no  such  writing  be  left  or  address  given,  then  notice 
of  objection  to  the  recognizances  and  all  other  notices  and  pro- 
ceedings may  be  given  by  sticking  up  the  same  at  the  Master's 
office. 

X. 

Any  person  returned  as  a  member  may  at  any  time  after  he  is 
returned  send  or  leave  at  the  office  of  the  Master  a  writing  signed 
by  him  or  on  his  behalf,  appointing  a  person  entitled  to  practise 
as  an  attorney  or  agent  in  cases  of  Election  Petitions,  to  act  as  his 
agent  in  case  there  should  be  a  petition  against  him,  or  stating 
that  he  intends  to  act  for  himself,  and  in  either  case  giving  an 
address  within  three  miles  from  the  General  Post  Office,  at  which 
notices  may  be  left,  and  in  default  of  such  writing  being  left  in  a 
week  after  service  of  the  petition,  notices  and  proceedings  may  be 
given  and  served  respectively  by  sticking  up  the  same  at  the 
Master's  office. 

XL 

The  Master  shall  keep  a  book  or  books  at  his  office  in  which 
he  shall  enter  all  addresses  and  the  names  of  agents  given  under 
either  of  the  preceding  rules,  which  book  shall  be  open  to  inspec- 
tion by  any  person  during  office  hours. 

XII. 

The  Master  shall  upon  the  presentation  of  the  i>etition  forth- 
with send  a  Copy  of   the  Petition  to  the  Betuming  Officer, 
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pursuant  to  Section  7  of  the  Act,  and  shall  therewith  send  the 
name  of  the  Petitioners'  Agent,  if  any,  and  of  the  address,  if  any, 
given  as  prescribed,  and  also  of  the  name  of  the  Eespondent's 
Agent,  and  the  address,  if  any,  given  as  prescribed,  and  the 
EetumiDg  Officer  shall  forthwith  publish  those  particulars  along 
with  the  petition. 

The  cost  of  publication  of  this  and  any  other  matter  required 
to  be  published  by  the  Eetuming  Officer,  shall  be  paid  by  the 
Petitioner  or  person  moving  in  the  matter,  and  shall  form  part  of 
the  general  costs  of  the  petition. 

xm. 

The  time  for  giving  notice  of  the  presentation  of  a  petition  and 
of  the  nature  of  the  proposed  security,  shall  be  five  days,  exclusive 
of  the  day  of  presentation. 

XIV. 

Where  the  respondent  has  named  an  agent  or  given  an  address, 
the  service  of  an  Election  Petition  may  be  by  delivery  of  it  to  the 
agent,  or  by  posting  it  in  a  registered  letter  to  the  address  given 
at  such  time  that,  in  the  ordinary  course  of  post,  it  would  be 
delivered  within  the  prescribed  time. 

In  other  cases  the  service  must  be  personal  on  the  respondent, 
unless  a  Judge  on  an  application  made  to  him  not  later  than  five 
days  after  the  petition  is  presented  on  affidavit  showing  what  has 
been  done,  shall  be  satisfied  that  all  reasonable  effort  has  been 
made  to  effect  personal  service  and  cause  the  matter  to  come  to 
the  knowledge  of  the  Respondent,  including,  when  practicable, 
service  upon  an  agent  for  election  expenses,  in  which  case  the 
Judge  may  order  that  what  has  been  done  shall  be  considered 
sufficient  service,  subject  to  such  conditions  as  he  may  think 
reasonable. 

XV. 

In  case  of  evasion  of  service,  the  sticking  up  a  notice  in  the 
office  of  the  Master  of  the  petition  having  been  presented  stating 
the  Petitioner,  the  prayer,  and  the  nature  of  the  proposed  secu- 
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rity,  shall  be  deemed  equivalent  to  personal  service,  if  so  ordered 
by  a  Judge. 

XVI. 

The  deposit  of  money  by  way  of  security  for  payment  of  costs, 
charges,  and  expenses  payable  by  the  Petitioner,  shall  be  made 
by  payment  into  the  Bank  of  England  to  an  account  to  be  opened 
there  by  the  description  of  "The  Parliamentary  Elections  Act, 
1868,  Security  Fund,"  which  shall  be  vested  in  and  drawn  upon 
from  time  to  time  by  the  Chief  Justice  of  the  Common  Pleas  for 
the  time  being,  for  the  purposes  for  which  security  is  required  by 
the  said  Act^  and  a  bank-receipt  or  certificate  for  the  same  shall 
be  forthwith  left  at  the  Master's  office. 

XVII. 

The  Master  shall  file  such  receipt  or  certificate,  and  keep  a 
book  open  to  inspection  of  all  parties  concerned,  in  which  shall 
be  entered  from  time  to  time  the  amount  and  the  petition  to  which 
it  is  applicable. 

xvm. 

The  recognizance  as  secmity  for  [costs  may  be  acknowledged 
before  a  Judge  at  chambers  or  the  Master  in  town,  or  a  Justice 
of  the  Peace  in  the  country. 

There  may  be  one  recognizance  acknowledged  by  all  the 
sureties,  or  separate  recognizances  by  one  or  more,  as  may  be 
convenient. 

XIX. 

The  recognizance  shall  contain  the  name  and  usual  place  of 
abode  of  each  surety,  with  such  sufficient  description  as  shall 
enable  him  to  be  found  or  ascertained,  and  may  be  as  follows : — 

Be  it  remembered  that  on  the  day  of  ,  in  the  year  of  our 

Lord  18  ,  before  me  [name  and  description]  came  A.  B.,  of  [name  and 
description  as  above  prescribed']  and  acknowledged  himself  [or  severally 
acknmledged  ihemsdves]  to  owe  to  our  Sovereign  Lady  the  Queen  the 
sum  of  one  thousand  pounds  [or  thefoUomng  sums]  (that  is  to  say)  the 
said  C.  D.,  the  sum  of  £  ,  the  said  E.  F.,  the  sum  of  £  ,  the 

said  6.  H.,  the  sum  of  ,  and  the  said  J.  E.,  the  sum  of  £  , 

to  be  levied  on  his  [or  their  respective]  goods  and  chattels,  land  and 
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tenements,  to  the  use  of  our  said  Sovereigu  Lady  the  Queen,  her  heirs 
and  fiucoessors. 

The  condition  of  this  recognizance  is  that  if  [here  insert  the  nainea  of 
4iSl  the  petitioners,  and  if  more  than  one,  add,  or  any  of  them]  shall  well 
and  truly  pay  all  costs,  charges  and  expenses,  in  respect  of  the  Election 
Petition  signed  hy  him  [or  them],  relating  to  the  [here  insert  the  name  of 
4he  horoughj  or  c<mnty\  which|shall  become  payable  by  the  said  Petitioner 
[or  Petitioners,  or  any  of  them]  under  the  *'  Parliamentaiy  Elections 
Act,  18G8,"  to  any  person  or  persons,  then  this  recognizance  to  be  void, 
•otherwise  to  stand  in  fall  force. 

(Signed) 

[Signatwes  of  Sureties.'] 
Taken  and  acknowledged  by  the  above-named  [names  of  sureties]  on 
Hie  day  of  at  ,  before  me, 

C.  D. 
A  Justice  of  the  Peace  [or  as  the  case  may  be], 

XX. 

The  recognizance  or  recognizances  shall  be  left  at  the  Master's 
■office,  by  or  on  behalf  of  the  Petitioner  in  like  manner  as  before 
prescribed  for  the  leaving  of  a  petition  forthwith  after  being 
acknowledged. 

XXI. 

The  time  for  giving  notice  of  any  objection  to  a  recognizance 
under  the  8th  section  of  the  Act  shall  be  within  five  days  from 
the  date  of  service  of  the  notice  of  the  petition,  and  of  the  nature 
of  the  security,  exclusive  of  the  day  of  service. 

XXII. 

An  objection  to  the  recognizance  must  state  the  ground  or 
.grounds  thereof,  as  that  the  sureties  or  any,  and  which  of  them, 
are  insufficient,  or  that  a  surety  is  dead,  or  that  he  cannot  be 
found,  or  that  a  person  named  in  the  recognizance  has  not  duly 
acknowledged  the  same. 

XXIII. 

Any  objection  made  to  the  security  shall  be  heard  and  decided 
by  the  Master,  subject  to  appeal  within  five  days  to  a  Judge,  upon 
.summons  taken  out  by  either  party  to  declare  the  security  sufficient 
or  insufficient 
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XXIV. 

Such  hearing  and  decision  may  be  either  upon  affidavit  or 
personal  examination  of  witnesses  or  both,  as  the  Master  or  Judge 
may  think  fit. 

XXV. 

If  by  order  made  upon  such  summons  the  security  be  declared 
sufficient,  its  sufficiency  shall  be  deemed  to  be  established  within 
the  meaning  of  the  9th  Section  of  the  said  Act,  and  the  petition 
shall  be  at  issue. 

XXVI. 

If  by  order  made  upon  such  summons  an  objection  be  allowed 
and  the  security  be  declared  insufficient,  the  Master  or  Judge 
shall  in  such  order  state  what  amount  he  deems  requisite  to  make 
the  security  sufficient,  and  the  further  prescribed  time  to  remove 
the  objection  by  deposit  shall  be  within  five  days  from  the  date  of 
the  order,  not  including  the  day  of  the  date,  and  such  deposit  shall 
be  made  in  the  manner  already  prescribed. 

XXVIL 

The  costs  of  hearing  and  deciding  the  objections  made  to  the 
security  given  shall  be  paid  as  ordered  by  the  Master  or  Judge-, 
and  in  default  of  such  order  shall  form  part  of  the  general  costs  of 
the  petition. 

XXVIII. 

The  costs  of  hearing  and  deciding  an  objection  upon  the 
ground  of  insufficiency  of  a  surety  or  sureties,  shall  be  paid  by 
the  petitioner,  and  a  clause  to  that  effect  shall  be  inserted  in  the 
order  declaring  its  sufficiency  or  insufficiency,  unless  at  the  time 
of  leaving  the  recognizance  with  the  Master  there  be  also  left 
with  the  Master  an  affidavit  of  the  sufficiency  of  the  surety  or 
sureties  sworn  by  each  surety  before  a  Justice  of  the  Peace, 
which  affidavit  any  Justice  of  the  Peace  is  hereby  authorized  to 
take,  or  before  some  person  authorized  to  take  affidavits  in  the 
Court  of  Common  Pleas,  that  he  is  seised  or  possessed  of  real  or 
personal  estate,  or  both,  above  what  will  satisfy  his  debts  of  the 
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clear  value  of  the  sum  for  which  he  is  bound  by  his  recognizance, 
which  affidavit  may  be  as  follows : 

In  the  Common  Pleas. 
"  Parliamentary  Elections  Act,  1868." 
I,  A.  6.,  of  [as  in  recognizance]  make  oath  and  say  that  I  am  seised  or 
possessed  of  real  [or  personal]  estate  above  what  will  satisfy  my  debts 
of  the  clear  value  of  £ 

Sworn,  (fee. 

XXIX. 

The  order  of  the  Master  for  payment  of  costs  shall  have  the 
same  force  as  an  order  made  by  a  Judge,  and  may  be  made  a  Bule 
of  the  Court  of  Common  Pleas,  and  enforced  in  like  manner  as  a 
Judge's  order. 

XXX. 

The  Master  shall  make  out  the  Election  List.  In  it  he  shall 
insert  the  names  of  the  Agents  of  the  Petitioners  and  Respondent, 
and  the  addresses  to  which  notices  may  be  sent,  if  any.  The  List 
may  be  inspected  at  the  Master's  Office  at  any  time  during  office 
hours,  and  shall  bo  put  up  for  that  purpose  upon  a  notice  board 
appropriated  to  proceedings  under  the  said  Act,  and  headed 
"Parliamentary  Elections  Act,  1868." 

XXXI. 

The  time  and  place  of  the  trial  of  each  Election  Petition  shall 
be  fixed  by  the  Judges  on  the  rota,  and  notice  thereof  shall  be 
given  in  writing  by  the  Master  by  sticking  notice  up  in  his  office, 
sending  one  copy  by  the  post  to  the  address  given  by  the  Petitioner, 
another  to  the  address  given  by  the  Respondent,  if  any,  and  a  copy 
by  the  post  to  the  Sheriff,  or  in  case  of  a  Borough  having  a  Mayor, 
to  the  Mayor  of  that  Borough,  fifteen  days  before  the  day  appointed 
for  the  trial. 

The  Sheriff  or  Mayor,  as  the  case  may  be,  shall  forthwith  publish 
the  same  in  the  County  or  Borough. 

XXXIL 

The  sticking  up  of  the  Notice  of  Trial  at  the  office  of  the  Master 
shall  be  deemed  and  taken  to  be  notice  in  the  prescribed  manner 
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within  the  meaning  of  the  Act,  and  such  notice  shall  not  .be  viti- 
ated by  any  miscarriage  of,  or  relating  to,  the  copy  or  copies 
thereof  to  be  sent  as  already  directed. 

xxxin. 

The  Notice  of  Trial  may  be  in  the  following  form : — 

"Parliamentary  Elections  Act,  1868." 

Election  Petition  of  Connty  [or  Borough]  of 

Take  notice,  that  the  above  petition  [or  petitions]  will  be  tried  at 
on  the  day  of         ,  and  on  such  other  subsequent  days  as 

may  be  needful. 

Dated  the  day  of 

By  Order, 
(Signed)  A  B., 

The  Master  appointed  under  the  above  Act. 

XXXIV. 

A  Judge  may  from  time  to  time,  by  order  made  upon  the  ap- 
plication of  a  party  to  the  petition,  or  by  notice  in  such  form  as 
the  Judge'may  direct  to  be  sent  to  the  Sheriff  or  Mayor,  as  the  case 
may  be,  postpone  the  beginning  of  the  trial  to  such  day  as  he  may 
name,  and  such  notice  when  received  shall  be  forthwith  made 
public  by  the  Sheriff  or  Mayor. 

XXXV. 

In  the  event  of  the  Judge  not  having  arrived  at  the  time  ap- 
pointed for  the  trial,  or  to  which  the  trial  is  postponed,  the  com- 
mencement of  the  trial  shall,  ipso  fadOf  stand  adjourned  to  the 
ensuing  day,  and  so  from  day  to  day. 

XXXVI. 

No  formal  adjournment  of  the  Court  for  the  trial  of  an  Election 
Petition  shall  be  necessary,  but  the  trial  is  to  be  deemed  adjourned, 
and  may  be  continued  from  day  to  day  until  the  inquiry  is  con- 
cluded ;  and  in  the  event  of  the  Judge  who  begins  the  trial  being 
disabled  by  illness  or  otherwise,  it  may  be  recommenced  and 
concluded  by  another  Judge. 
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XXXVII. 

The  application  to  state  a  special  case  may  be  made  by  rule  in 
the  Ck)urt  of  Common  Fleas  when  sitting,  or  by  a  summons  before 
a  Judge  at  Chambers,  upon  hearing  the  parties. 

XXXVIII. 

The  title  of  the  Court  of  Eecord  held  for  the  trial  of  an  Election 
Petition  may  be  as  follows : — 

Court  for  the  Tiial  of  an  Election  Petition  for  the 
[County  of  or  Borough  of  aa  may  he]  between  ,  Peti- 

tioner, and  y  Bespondent. 

And  it  shall  be  suflBcient  so  to  entitle  all  proceedings  in  that  Court. 

XXXIX. 

An  oflScer  shall  be  appointed  for  each  Court  for  the  trial  of  an 
Election  Petition,  who  shall  attend  at  the  trial  in  like  manner  as 
the  Clerks  of  Assize  and  of  Arraigns  attend  at  the  Assizes. 

Such  officer  may  be  called  the  Kegistrar  of  that  Court.  He  by 
himself,  or  in  case  of  need  his  sufficient  deputy,  shall  perform  all 
the  functions  incident  to  the  officer  of  a  Court  of  Record,  and  also 
such  duties  as  may  be  prescribed  to  him. 

XL. 

The  reasonable  costs  of  any  witness  shall  be  ascertained  by  the 
Registrar  of  the  Court,  and  the  certificate  allowing  them  shall  be 
under  his  hand. 

XLI. 

The  order  of  a  Judge  to  compel  the  attendance  of  a  person  as  a 
witness  may  be  in  the  following  form : — 

Court  for  the  Trial  of  an  Election  Petition  for  [complele  the  title  of  (he 
Court']  the  day  of  .     To  A.  B.  [deacribe  the  person]  You  are 

hereby  required  to  attend  before  the  above  Court  at  \jfiace]  on  the 
day  of  at  the  hour  of  [or  forthwith,  aa  (he  case  may  he]  to 

be  examined  as  a  witness  in  the  matter  of  the  said  petition,  and  to 
attend  the  said  Coui-t  imtil  your  examination  shall  have  been  completed. 

As  witness  my  hand, 

A.  B. 
Judge  of  the  said  Court. 
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XLU. 

In  the  event  of  its  being  necessary  to  commit  any  person  for 
contempt,  the  warrant  may  be  as  follows : — 

At  a  Court  holden  on  at  for  the  trial  of  an  Election  Peti- 

tion for  the  County  [or  Borough]  of  before  Sir  Samuel  Martin, 

Knight,  one  of  the  Barons  of  Her  Majesty's  Court  of  Exchequer,  and 
one  of  the  Judges  for  the  time  being  for  the  trial  of  Election  Petitions 
in  England,  pursuant  to  the  **  Parliamentary  Elections  Act,  1868." 

Whereas  A.  B.  has  this  day  been  guilty,  and  is  hy  the  said  Court 
adjudged  to  be  guilty,  of  a  contempt  thereofl  The  said  Court  does 
therefore  sentence  the  said  A.  B.  for  his  said  contempt  to  be  imprisoned 
in  the  Gaol  for  calendar  months,  and  to  pay  to  our  Lady 

the  Queen  a  fine  of  £  ,  and  to  be  further  iuipnsoned  in  the  said 

Gaol  imtil  the  said  fine  be  paid.  And  the  Court  further  orders  that 
the  Sheriff  of  the  said  county  [or  as  the  case  may  he\  and  all  constables 
and  oflBcers  of  the  peace  of  any  county  or  place  where  the  said  A.  B. 
may  be  found,  shall  take  the  said  A.  B.  into  custody  and  convey  him 
to  the  said  Gaol,  and  there  deliver  him  into  the  custody  of  the  Qaoler 
thereof,  to  undergo  his  said  sentence.  And  the  Court  further  orders 
the  said  Gaoler  to  receive  the  said  A.  B.  into  his  custody,  and  that  he 
shall  be  detained  in  the  said  Gaol  in  pursuance  of  the  said  sentence. 

A,  D. 

Signed  the  da}'  of 

S.  M. 

XLIII. 
Such  warrant  may  be  made  out  and  directed  to  the  Sheriff  or 
other  person  having  the  execution  of  process  of  the  Superior  Courts^ 
as  the  case  may  be,  and  to  all  constables  and  officers  of  the  peace 
of  the  county  or  place  where  the  person  adjudged  guilty  of  con- 
tempt may  be  found,  and  such  warrant  shall  be  sufficient  without 
further  particularity,  and  shall  and  may  be  executed  by  the  per- 
sons to  whom  it  is  directed,  or  any  or  either  of  them. 

XLIV. 
All  interlocutory  questions  and  matters,  except  as  to  the  suffi- 
ciency of  the  security,  shall  be  heard  and  disposed  of  before  a 
Judge,  who  shall  have  the  same  control  over  the  proceedings  under 
the  Parliamentary  Elections  Act,  1868,  as  a  Judge  at  Chambers 
in  the  ordinary  proceedings  of  the  Superior  Courts,  and  such 
questions  and  matters  shall  be  heard  and  disposed  of  by  one  of  the 
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Judges  upon  the  rota,  if  practicable,  and  if  not,  then  by  any  Judge 
at  Chambers. 

XLV. 

Notice  of  an  application  for  leave  to  withdraw  a  petition  shall 
be  in  writing  and  signed  by  the  Petitioners  or  their  Agent. 

It  shall  state  the  ground  on  which  the  application  is  intended  to 
be  supported. 

Tlie  following  Form  shall  be  sufficient : — 

"  Tarliamentary  Elections  Act,  1808." 
County  [or  Borough]  of  Petition  of  [sicUe  petitioners]  pre- 

sented day  of 

The  Petitioner  proposes  to  apply  to  withdraw  his  Petition  upon  the 
following  ground  [here  state  the  ground],  and  prays  that  a  day  may  be 
appointed  for  hearing  his  application.    Dated  this  day  of 

(Signed) 

XLVI. 

The  notice  of  application  for  leave  to  withdraw  shall  be  left  at 
the  Master's  office. 

XLVII. 

A  copy  of  such  notice  of  the  intention  of  the  Petitioner  to  apply 
for  leave  to  withdraw  his  petition  shall  be  given  by  the  Petitioner 
to  the  Eespondent,  and  to  the  returning  officer,  who  shall  make 
it  public  in  the  county  or  borough  to  which  it  relates^  and  shall 
be  forthwith  published  by  the  Petitioner  in  at  least  one  newspaper 
circulating  in  the  place. 

The  following  may  be  the  form  of  such  notice : — 
"  Parliamentary  Elections  Act,  1868." 

In  the  Election  Petition  for  ,  in  which  is  Petitioner  and 

Eespondent. 

Notice  is  hereby  given  that  the  above  Petitioner  has  on  the 
day  of  lodged  at  the  Master's  Office,  Notice  of  an  application  to 

withdraw  the  Petition,  of  which  notice  the  following  is  a  copy  (set  it 
oirf).  And  take  Notice  that,  by  the  Rule  made  by  the  Judges,  any 
person  who  might  have  been  a  Petitioner  in  respect  of  the  said  Elec- 
tion may,  within  five  days  after  publication  by  the  Ketuming  Officer  of 
this  Notice,  give  notice  in  writing  of  his  intention  on  the  hearing  to 
apply  for  leave  to  be  substituted  as  a  Petitioner. 

(Signed) 
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XLVIIL 

Any  person  who  might  have  been  a  Petitioner  in  respect  of  the 
election  to  which  the  petition  relates,  may,  within  five  days  after 
such  notice  is  published  by  the  Betuming  Officer,  give  notice,  in 
writing,  signed  by  him  or  on  his  behalf,  to  the  Master,  of  his  in- 
tention to  apply  at  the  hearing  to  be  substituted  for  the  Petitioner, 
but  the  want  of  such  notice  shall  not  defeat  such  application,  if  in 
fact  made  at  the  hearing. 

XLIX. 

The  time  and  place  for  hearing  the  application  shall  be  fixed  by 
a  Judge,  and  whether  before  the  Court  of  Common  Pleas^  or  before 
a  Judge,  as  he  may  deem  adyisable,  but  shall  not  be  less  than  a 
week  after  the  notice  of  the  intention  to  apply  has  been  given  to 
the  Master  as  hereinbefore  provided,  and  notice  of  the  time  and 
place  appointed  for  the  hearing  shall  be  given  to  such  person  or 
persons,  if  any,  as  shall  have  given  notice  to  the  Master  of  an  in- 
tention to  apply  to  be  substituted  as  Petitioners,  and  otherwise  in 
such  maimer  and  at  such  time  as  the  Judo^e  directs. 


Notice  of  abatement  of  a  petition,  by  death  of  the  Petitioner  or 
surviving  Petitioner,  under  Section  37  of  the  said  Act,  shall  be 
given  by  the  party  or  person  interested  in  the  same  manner  as 
notice  of  an  application  to  withdraw  a  petition;  and  the  time 
within  which  application  may  be  made  to  the  Court  or  a  Judge, 
by  motion  or  summons  at  Chambers,  to  be  substituted  as  a  Peti- 
tioner, shall  be  one  calendar  month,  or  such  further  time  as,  upon 
consideration  of  any  special  circumstances,  the  Court  or  a  Judge 
may  allow. 

LI, 

If  the  Eespondent  dies  or  is  summoned  to  Parliament  as  a  Peer 
of  Great  Britain  by  a  writ  issued  under  the  Great  Seal  of  Great 
Britain,  or  if  the  House  of  Commons  have  resolved  that  his  seat  is 
vacant,  any  person  entitled  to  be  a  Petitioner  under  the  Act  in 
respect  of  the  election  to  which  the  petition  relates,  may  give  notice 
of  the  fact  in  the  county  or  borough  by  causing  such  notice  to  be 
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published  in  at  least  one  newspaper  circulating  therein,  if  any,  and 
by  leaving  a  copy  of  such  notice  signed  by  him  or  on  his  behalf 
with  the  Eetuming  Officer,  and  a  like  copy  with  the  Master. 

LH. 

The  manner  and  time  of  the  Bespondent  giving  notice  to  the 
Court  that  he  does  not  intend  to  oppose  the  petition,  shall  be  by 
leaving  notice  thereof,  in  writing,  at  the  office  of  the  IVIaster  signed 
by  the  Respondent  six  days  before  the  day  appointed  for  trial,, 
exclusive  of  the  day  of  leaving  such  notice. 

Lin. 

Upon  such  notice  being  left  at  the  Master's  office,  the  Master 
shall  forthwith  send  a  copy  thereof  by  the  post  to  the  Petitioner 
or  his  agent,  and  to  the  Sheriff  or  Mayor,  as  the  case  may  be,  wlio 
shall  cause  the  same  to  be  published  in  the  county  or  borough. 

LIV. 

The  time  for  applying  to  be  admitted  as  a  Respondent  in  either 
of  the  events  mentioned  in  the  38th  Section  of  the  Act  shall  be 
within  ten  days  after  such  notice  is  given  as  hereinbefore  directed, 
or  such  farther  time  as  the  Court  or  a  Judge  may  allow. 

LV. 

Costs  shall  be  taxed  by  the  Master,  or  at  his  request,  by  any 
Master  of  a  Superior  Court,  upon  the  Rule  of  Court  or  Judge  s 
order  by  which  the  costs  are  payable,  and  costs  when  taxed  may 
be  recovered  by  execution  issued  upon  the  Rule  of  Court  ordering 
them  to  be  paid ;  or,  if  payable  by  the  order  of  a  Judge,  then  by 
making  such  order  a  Rule  of  Court  in  the  ordinary  way,  and  issuing 
execution  upon  such  rule  against  the  person  by  whom  the  costs 
are  ordered  to  be  paid,  or  in  case  there  be  money  in  the  bank 
available  for  the  purpose,  then  to  the  extent  of  such  money  by 
order  of  the  Chief  Justice  of  the  Common  Pleas  for  the  time  being, 
upon  a  duplicate  of  the  Rule  of  Court. 

The  office-fees  payable  for  inspection,  office-copies,  enrolment, 
and  other  proceedings  under  the  Act,  and  these  rules  shall  be  the 
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same  as  those  payable,  if  any,  for  like  proceedings  according  to  the 
present  practice  of  the  Court  of  Common  Pleas. 

LVI. 

The  Master  shall  prepare  and  keep  a  roll  properly  headed  for 
Wintering  the  names  of  all  persons  entitled  to  practise  as  Attorney 
or  Agent  in  cases  of  Election  Petitions,  and  all  matters  relating  to 
elections  before  the  Court  and  Judges,  pursuant  to  the  57th  section 
of  the  said  Act ;  which  roll  shall  be  kept  and  dealt  with  in  all  re- 
spects as  the  Roll  of  Attorneys  of  the  Court  of  Common  Pleas,  and 
shall  be  under  the  control  of  that  Court,  as  to  striking  oflf  the  roll 
and  otherwise. 

LVII. 

The  entry  upon  the  roll  shall  be  written  and  subscribed  by  the 
attorney  or  agent,  or  some  attorney  authorised  by  him  in  writing 
to  sign  on  his  behalf,  who  shall  therein  set  forth  the  name,  descrip- 
tion, and  address  in  full. 

LVIII. 

The  Master  may  allow  any  person  upon  the  EoU  of  Attorneys 
for  the  time  being,  and  during  the  present  year  any  person  whose 
name,  or  the  name  of  whose  firm  is  in  the  Law  List  of  the  present 
year  as  a  Parliamentary  Agent  to  subscribe  the  roll,  and  permis- 
sion to  subscribe  the  roll  may  be  granted  to  any  other  person  by 
the  Court  or  a  Judge  upon  aflSdavit,  shewing  the  facts  which 
•entitle  the  applicant  to  practise  as  agent  according  to  the  principles, 
practice,  and  rules  of  the  House  of  Commons  in  cases  of  Election 
Petitions, 

LIX. 

An  Agent  employed  for  the  Petitioner  or  Eespondent  shall  forth- 
with leave  written  notice  at  the  oflBce  of  the  Master  of  his  appoint- 
ment to  act  as  such  Agent,  and  service  of  notices  and  proceedings 
upon  such  Agent  shall  be  suflScient  for  all  purposes. 

LX. 

No  proceeding  under  the  "Parliamentary  Elections  Act,  1688," 
shall  be  defeated  by  any  formal  objection. 
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LXI. 

Any  rule  made  or  to  be  made  in  pursuance  of  the  Act,  if  made 
in  Term-time,  shall  be  published  by  being  read  by  the  Master  in 
the  Court  of  Common  Pleas,  and  if  made  out  of  Term,  by  a  copy 
thereof  being  put  up  at  the  Master's  office. 

Dated  the  2l8t  day  of  November,  1868. 

Samuel  Martin, 

J.  S.  WiLLES, 

Colin  Blackburn, 
The  Judges  for  the  trial  of  Election  Petitions 
iu  England. 

Bead  in  open  Court,  Common  Pleas, 
the  23rd  day  of  November,  1868. 


Vol.  IV.-C.  p.  3  O 
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MICHAELMAS  TEBM,  1868. 


SUPPLEMENTAL  GENERAL  RULE 


lEADE  BT 


Sir  Sahuel  Martin,  Knight,  one  of  .the  Barons  of  the  Exchequer ; 
Sir  Jahes  Shaw  Willes,  Knight^  one  of  the  Justices  of  the 
Common  Pleas ;  and  Sir  Colin  Blackburn,  Enight,  one  of 
the  Justices  of  the  Queen's  Bench ;  the  Judges  for  the  time 
being  for  the  trial  of  Election  Petitions  in  England,  pursuant 
to  the  Parliamentary  Elections  Act,  1868 : — 

That  notice  of  the  time  and  place  of  the  trial  of  each  Election 
Petition  shall  be  transmitted  by  the  Master  to  the  Treasury  and 
to  the  Clerk  of  the  Crown  in  Chancery ;  and  that  the  Clerk  of  the 
Crown  in  Chancery  shall,  on  or  before  the  day  fixed  for  the  trial, 
deliver,  or  cause  to  be  delivered,  to  the  Begistrar  of  the  Judge  who 
is  to  try  the  Petition,  or  his  deputy,  the  poll-books,  for  which  the 
Eegistrar  or  his  deputy  shall  give,  if  required,  a  receipt :  and  that 
the  Begistrar  or  his  deputy  shall  keep  in  safe  custody  the  said 
poll-books  until  the  trial  is  oyer,  and  then  return  the  same  to  the 
Crown  Office, 

Dated  the  19th  day  of  December,  1868. 

Samuel  Martin. 
J.  S.  Willes. 
Colin  Blackburn. 
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PARLIAMENTARY  ELECTIONS  ACT,  1868. 
EUary  Vacation^  1869. 


SUPPLEMENTAL  REGUL^  GENERALES 

AS  TO 

THE  DISPOSAL  OP  DEPOSIT-MONEY. 


Additional  Genebal  Rules  made  by  the  Judges  for  the  time 
being  for  the  Trial  of  Election  Petitions  in  England  pursuant 
to  the  Parliamentary  Elections  Act,  1868 :; — 

L 

All  claims  at  law  or  in  equity  to  money  deposited  or  to  be  de- 
posited in  the  Bank  of  England  for  payment  of  costs,  charges,  and 
expenses  payable  by  the  Petitioners  pursuant  to  the  16th  General 
Rule,  made  the  21  st  of  November,  1868,  by  the  Judges  for  the 
trial  of  Election  Petitions  in  England,  shall  be  disposed  of  by  the 
Court  of  Common  Pleas  or  a  Judge. 

n. 

Money  so  deposited  shall,  if,  and  when  the  same  is  no  longer 
needed  for  securing  payment  of  such  costs,  charges,  and  expenses, 
be  returned  or  otherwise  disposed  of  as  justice  may  require,  by  rule 
-of  the  Court  of  Common  Pleas  or  order  of  a  Judge. 

m. 

Such  rule  or  order  may  be  made  after  such  notice  of  intention  to 
apply,  and  proof  that  all  just  claims  have  been  satisfied  or  other- 
i^ise  sufficiently  provided  for  as  the  Court  or  Judge  may  require. 

302  2 
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IV. 

The  rule  or  order  may  direct  payment  either  to  the  party  in 
whose  name  the  same  is  deposited,  or  to  any  person  entitled  to 
receive  the  same. 

V. 

Upon  such  rule  or  order  being  made,  the  amount  may  be  drawni 
for  by  the  Chief  Justice  of  the  Common  Pleas  for  the  time  being. 

VI. 

The  draft  of  the  Chief  Justice  of  the  Common  Pleas  for  the  time 
being  shall,  in  all  cases,  be  a  sufficient  warrant  to  the  Bank  of 
England  for  all  payments  made  thereunder. 

.    Dated  tbe  25th  day  of  March,  1869. 

Samuel  Martin, 

J.  S.  WiLLES, 

Colin  Blackburn, 

The  Judges  for  the  trial  of  Election  Petitious- 
in  England. 


INDEX. 


ACdDSHTAL  nmJBY  7B0X  SEA  WAIEB  — 
Marine  Insurance — Perth  insured  against — Unsea- 
vorthinessJ]  A.  effected  a  policy  against  **  perils 
of  the  seaB,"  &c.,  and  "all  other  perilfl,  losses/' 
&C.J  in  the  usual  form,  upon  goods  for  a  yoyage 
by  a  steamer  from  K.  to  Y.  While  the  steamer 
was*  loading  in  the  harbour  at  K.  her  draught  was 
increased  b^  the  weight  of  tho  cargo,  until  the 

'discharge  pipe  was  brought  below  the  8ur£BM^e  of 
the  water,  which  then  flowed  down  the  pipe 
under  the  valve,  and,  some  cocks  or  valves  in  the 
machinery  having  been  negligentlv  left  open, 
flowed  into  the  hold  and  injured  A.  s  goods.  In 
an  action  by  A.  upon  the  policy :— HeW,  that  the 
injury  was  caused  by  one  of  the  perils  insured 
against. — Held,  also,  that  the  buroien  of  proving 
that  the  vessel  was  unseaworthy  was  on  the  de- 
fendant.   Davidson  v,  Bubnand  -         -     117 

ACT  OT  OOD — Excuse  of  performance  of  contract 
— ^Apprenticeship  deed  -  -  1 
See  APFBKNncBSHip  Deed. 

AFFIDATIT— Form-3  &  4  Wm.  4,  c.  74,  s.  91 

8ee  Wipe's  Pbopebty.  [205 

A0EST :  See  Fbinoifal  and  Agent. 

AflHKKMUHT  HOT  STATED  TO  BE  WJUITEK— 
Pleading  —  Contemporaneous  Agreement  varying 
Written  Contract^BiU  of  Exchange,']  To  a  decla- 
ration on  a  bill  of  exchange  by  the  drawer  and 
payee  against  the  acceptor,  the  defendant  pleaded 
that  he  accepted  the  bill  on  a  condition  then 
agreed  on  between  him  and  the  plaintiff,  viz.  that 
in  a  certain  event,  which  occurred,  the  plaintiff 
vould  renew  the  bill.  The  plea  did  not  aver  that 
this  agreement  was  in  writing: — Held,  on  de- 
murrer, that,  as  the  ag^reement  would  not  be  a 
defence  unless  it  was  in  writing,  the  plea  must  be 
construed  as  alleging  a  written  agreement,  and 
that  the  plea  was  therefore  good.  Yocno  v. 
Austen  -         •         -         -  -     503 

AIEUXTY— Proof  in  bankruptcy— Creditors'  deed 

[209 

See  Pboof  op  Annuity  in  Bankbuptcy. 
APPEAL — Bevising  barrister — ^Practice — Costs 

See  Vote  fob  Pabliament.    1.        [647 
Vote  for  parliament— Women  -  -     898 

See  Vote  fob  Pabuament.   26. 
.APPOIHTICEHT  —  Deputy    registrar  —  City    of 

London  court  ...     071 

See  Oitt  of  London  Coubt. 


APPOBTIOKXERT  —  Action  —  Metropolis  Roads 
Act,  1863  (26  <fc  27  Vict.  c.  78),  «.  4.]  Commis- 
sioners under  the  powers  of  a  private  Act  of  Par- 
liament purchased  land  lying  partly  in  two 
parishes  for  the  purpose  of  forming  a  metropolitan 
road,  and  charged  it  with  the  payment  of  an  an- 
nual rent. — ^By  the  Metropolis  Boads  Act,  1863 
(26  &  27  Vict.  c.  78),  s.  4,  it  was  provided  that  so 
much  of  the  road  as  lay  within  any  parish  men- 
tioned in  a  schedule,  which  included  the  two 
parishes  in  question,  shoidd  be  dealt  with  as  part 
of  the  common  hignways  of  the  parish,  and  all 
quit  rents  and  other  outgoings  payable  in  respect 
thereof  should  be  paid  as  part  of  the  expenses  of 
maintenance : — Held,  that  the  effect  of  the  Metro- 
polis Boads  Act,  1863,  was  to  apportion  the  rent 
between  the  two  parishes ;  and  that  the  represen- 
tatives of  the  person  from  whom  the  land  was 
bought  were  entitled  to  recover  by  action  from 
each  of  the  parishes  a  proportional  part  of  tho 
rent :  and  that  the  proper  form  of  declaration  was 
one  framed  on  the  statute,  and  not  for  use  and  occu- 
pation. Saneoh  17.  St.  Leonabd,  Shobeditch  664 
AFPBERTICESHIP  DEED  —  Pleading  —  Excuse 
of  Performance  —  Act  of  God."]  Incapacity,  by 
reason  of  the  intervention  of  an  act^of  God,  to 
perform  personal  service,  is  an  excuse  for  its  non- 
performance, notwithstanding  a  covenant  to  serve 
absolute  and  unconditional  in  its  terms ;  because 
the  parties  at  the  time  of  entering  into  the  cove- 
nant must  be  supposed  to  have  contemplated  the 
continuance  of  tne  covenantor's  ability  to  perform 
the  service,  as  one  of  the  conditions  of  tne  con- 
tract.— To  an  action  for  breach  of  an  apprentice- 
ship-deed, the  defendant  (the  father)  pleaded  that 
the  apprentice  **  was  and  is  prevented  by  the  act 
of  God,  to  wit,  by  permanent  illness,  happening 
and  arising  after  the  making  of  the  uidenture, 
from  remaining  with  or  serving  the  plaintiff  during 
all  the  said  term :" — Held,  on  demurrer,  a  good 
plea  in  excuse  of  performance,  without  an^  aver- 
ment that  the  plaintiff  had  notice  of  the  illness 
before  the  commencement  of  the  action.  Boast 
V.  Fibth  -  .  -  -         -         1 

APPEOPBIATIOK— Sale  of  unascertained  goods 

See  Sale  of  Unascebtained  Goods.  [270 
ABBITEATIOK— Friendly  society  —  Construction 

of  rules         -         -  -  -     288 

See  Feiendlt  Sooibtt. 
Beference  back  to  arbitrator— Mistake    824 

See  Befebence  back  to  Abbitbatob. 
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ABTICLBB — Ship — Gonstraction  —Wages— For- 
feiture -  -  -  -  830 
See  C0N8TBUCT10N  OF  Ship's  Abticlbs. 
ASSERT  TO  CBEDITOSS'  IXEED  —  Bankruptcy 
Act,  1861  (24  d:  25  Vict.  c.  134),  $.  192— OmDom- 
tion  Deed—Affidavit.']    The  assents  required  by 

B.  192,  subs.  1.  of  the  Bankruptcy  Act,  1861,  to 
make  a  composition  deed  valid  against  non-assent- 
ing ciedibors,  must  be  given  before  registration. 
—Ex  parte  Petrie  (Law  Rep.  3  Gh.  App.  232)  fol- 
lowed. Beddall  v.  Kino  -  .  -  049 
ASSIOnCEHT— Landlord  and  tenant  —  Under- 
lease -----  fi7 
See  Undebusase  of  Whole  Term. 

ASSIGHXEHT  07  mSBT—DOftor  and  Creditor.^ 
A  promise  to  pay  money  when  the  debtor  receives 
a  debt  due  to  him  from  a  third  person,  does  not 
constitute  an  equitable  assignment,  so  as  to  charge 
the  debt  in  the  hands  of  such  third  person. — ^A. 
having  a  cargo  of  wheat  brought  by  a  vessel  called 
the  Maraquita  in  the  hands  of  a  factor  for  sale, 
obtained  irom  B.  a  loan  of  5001.,  for  which  he 
pive  B.  his  acceptance  at  two  months,  describing 
the  consideration  to  be  "  value  received  in  wheat 
ex  Maraguita,"  and  they  verbally  agreed  that  the 
bill  was  to  be  renewed  &om  time  to  time  untU  A. 
should  receive  from  the  factor  the  proceeds  of  Uie 
wheat :— jHeU,  that  this  did  not  charge  the  fund 
in  the  hands  of  the  factor,  so  as  to  amount  to  an 
equitable  assignment  of,  or  an  equitable  charge 
upon,  the  fund.  Field  v.  Megaw  -  -  600 
ASSIOVlCEirr  or  office— Parish  derk— 13  & 

14  Vict.  c.  41,  s.  6  -         -  -       80  I 

See  Pabibh  Clerk. 
ATTOSHET—Ck)sts— Attendance  at  trial  -       76 

See  GoMHissiON  to  Examine  Witness. 
Bestoiing  to  roll— Condition— Restitution  of 

money  -  .  .  .     350 

See  Restobino  Attobnet  to  Bouj. 
AUTHOBITT— Factor— Revocation  -       93 

See  Factors  Acts. 
Misrepresentation— Measure  of  damages  212 

See  Breach  of  Contract  for  Lease. 
AUTEOBITT  TO  RECEIVE  PAYMENT— Prtnci- 
pal  and  Agent — Payment  to  Deputy  Steward  of  a 
Manor  0/  Fine  on  Admittance  to  Copyhold  Tene- 
ment— Crowed  Cheque.']  The  defendant  having 
purchased  copvhold  laud  was  admitted  by  C,  who 
had  acted  as  his  attorney  in  completing  the  pur- 
chase, and  had  been  appointed  by  the  steward  of 
the  manor  as  his  deputy  for  that  turn  to  admit  the 
defendant.  Nine  davs  afterwards  the  defendant 
gave  C.  a  cheque  on  his  bankers  for  872. 10«.  8i., 
viz.  781 15«.  for  the  lord's  fine,  42.  11«.  8d.  stew- 
ard's fees,  4/.  4«.  C/s  own  charges  as  the  defend- 
ant's attorney.  This  cheque  was  crossed  by  the 
defendant  at  the  request  of  C.  to  C.'s  bankers. 
The  amount  of  the  cheque  was  duly  paid  by  the 
defendant's  bankers  to  G.'s  bankers,  who  retained 
the  money  in  discharge  of  a  debt  due  to  them  by 

C,  who  had  overdrawn  his  account. — In  an  action 
by  the  lord  against  the  defendant  to  obtain  pay- 
ment of  the  fine  for  the  admittance :— JTeW,  by 
Bovill,  C.J.,  and  Montague  Smith,  J.,  that,  assum- 
ing that  the  steward  had  power  to  appoint  a 
deputy  with  authority  to  receive  the  fine  for  the 
lord,  and  that  he  did  appoint  C.  as  his  de- 
puty, with  authority  to  receive  the  fine,  it  could 


AUTEOBITT  TO  SECEIVS  PAYMEHT— <»ne(i 
only  be  an  authority  to  receive  it  in  cash,  or  in 
that  which  was  equivalent  to  cash,  and  might  be 
handed  over  as  it  was  received  to  the  steirani  or 
the  lord ;  and  consequently  that,  as  between  the 
lord  and  the  defendant,  the  giving  to  C.  of  a 
crossed  cheque  for  a  sum  which  comprised  besides 
the  lord's  fine  charges  payable  to  the  steward  for 
his  fees  and  to  C.  himself  for  his  profeodoo&I 
charges,  was  no  payment  to  the  lord.— ^eU,  br 
Byles,  J.,  that  C.  had,  under  the  oiicumstanoes. 
authority  to  receive  the  fine ;  and  that  the  paj- 
ment  to  him  by  the  cheque  was  payment  of  the 
fine  to  the  lord.    Bridges  v,  Garrxit       -    680 

BAHEEUPTCT— Calls— LiabQity    -         -    781 

See  LiABiLmr  aftxii  Bamrrlfivx  fob 
Calls. 
Mutual  credit— 12  &  13  Vict  c.  106,  &  171 

See  Mutual  Credit.  [714 
Proof— Annuity— Creditors'  deed      -    259 

See  Proof  of  Annuity  in  BANKBrrrcr. 
Besolution  of  creditors — Bankruptcy  AcL 

1861,  s.  103  -  -  .         -    747 

^ee  resolution  of  Cbeditobs. 
BAHEEUPTCT  ACT,  1840,  s.  171   -         -    661 

See  Bankbuptot  of  One  of  Sxvebal 
Joint  Debtobs. 
BAHKBUPTCT  ACT,  1861,  s.  110   -         -    747 

See  Besolution  of  Cbsditobs. 
S.192 649 

See  Assent  to  CBEDiroBS*  Deed. 
BAHKBTTPTCT  OE  OHE  OE  SEVERAL  JOUT 
TXSXSffBB—Set'Off— Mutual  Credit  —  Bankntjiq/ 
Act,  1849  (12  <fe  13  Vict,  c.  106,),  «.  171.1  The  pro- 
visions of  the  Bankruptcy  Act,  1849  (12  &  13  Vict. 
c.  106),  s.  171,  with  reference  to  mutual  credits, 
do  not  apply  to  cases  in  whidi  one  of  several  joint 
debtors  becomes  bankrupt. — A.  sued  B.  C.  and  D. 
on  a  joint  debt.  The  defendants  pleaded  a  set-oft. 
A.  replied  that  before  plea  D.  had  become  bank- 
rupt : — Heldy  on  demurrer,  a  good  replication.— 
Staniforth  v.  Fellowes  (1  Marsh,  184)  followed.— 
Serntiej  per  Brett,  J.,  the  replication  would  have 
been  good,  even  if  the  banknipt  had  beea  ack 
defendant.  The  New  Quebbada  Compamt  v. 
Cabr     -         .         ...         -    661 

BED  OE  BIVEB— Ownership— Compensation— 
Lands  Clauses  Act  -  .         -      69 

See  OwNEBSHiP  of  Bed  of  Bive^ 

BUI  OE  EXCHAFGE— Indorsement  — Fraud- 
Negligence  -  -  -         -    704 

See  INDOBSEMENT  OBTAINED  BT  FbAUD. 

Interrogatories    -  -  -         -    766 

See  Intebbogatobus  as  to  Bill  of  Ex- 
change. 

•^—  Pleading  — Contemporaneous  agreement  not 
stated  to  be  written — ^Demurrer  -  668 
See  Aqreement  not  stated  to  be 
Written. 

BILL  OE  LABIHG- Construction— Payment  of 
freijfht  -  -         .         -     18S 

See  Pathent  of  Freight. 

BILLS  OE  EXCHAFOE  ACT,  1856  -      H 

See  Damages  not  exceeding  20L 

B0BO17GE  VOTE— "House or  other  bnilding"— 
2  Wm.  4,  c.  46,  s.  27  -  -  *W 
jSies  Vote  FOB  PABLiAiODrr.   10. 
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BOSOnOE  VOTB — continued, 

Notice  of  objection — ^Description  of  objector 

iSiee  Yon  lOB  Parliament,    4.        [461 

Notice  of  objection — Omission  to  state  list  on 

which  name  of  yoter  appeared      -     484 
See  Vote  fob  Pabliahskt.    5. 

Bating— Boundary  Act,  1868  -  -     600 

See  VoTi  FOB  JPabliament.    2. 

Bating — ^Bepresentation  of  the  People  Act, 

18G7,s.  3      -  -  468,498,602 

See  Vote  for  Pabliahekt.    6,  7,  9. 

Bepreaentation  of  the  People  Act,  1867 — 

Lodeer         -         -         -         -     689 
See  VOTE  FOB  Pabliament.    3. 

Bepreaentation  of  the  People  Act,  1867,  s.  3 

— Claim  to  be  rated  under  2  Wm.  4, 
c.  45,  B.30    -  -  -  -     488 

See  Vote  fob  Pabliament.    11. 

Bepresentation  of  the  People  Act,  1867,  s.  3 

— Occupation— Charity     -  -     629 

See  Vote  fob  Pabliament.   12. 

Bepresentation  of  the  People  Act,  1867,  ss.  4, 

61 — ^Part  of  house— Bating— Lodger 
See  Vote  fob  Parliament.    13.       [626 

Time  of  making  rate    -  -         -     476 

See  Vote  fob  Parliament.    8. 

Woman — ^Bepresentation  of  the  People  Act, 

1867,  s.  3      -  -  -  -     874 

See  Vote  fob  Pabliament.    14. 

BOUHDABY  ACT,  1868,  s.l4  -         -     600 

See  Vote  fob  Pabliament.    2. 

BBSAGH  OT  OOHTBACT  70B  LEASE— Fetufor 
and  Purchaser — Meaiure  of  Damages — Principal 
and  Agent  —  Tdlse  Bepresentation  of  Authority. "] 
The  plaintiff  being  in  the  occupation  of  a  house 
and  shop,  as  assignee  of  a  term  which  would  ex- 
pire on  the  25th  of  March,  1867,  at  a  rent  of  65/. 
a  year,  the  defendant  (who  had  for  several  ^ears 
acted  as  agent  for  the  freeholder,  in  the  receipt  of 
the  rents  of  the  property  J,  on  the  16th  of  Novem- 
ber, 1863,  agreed  in  writing,  ''on  behalf  of  his 
brother  '*  (the  freeholder),  to  grant  the  plaintij^ 
at  the  expiration  of  the  existing  term,  a  renewed 
lease  for  twenty-one  years,  at  a  rent  of  702.  a  year,  | 
and  upon  terma  slightly  varying  from  those  of  the 
former  lease,  the  plaintiff  contracting  in  the 
meantime  to  modernize  the  house  by  putting  in  a  ; 
new  shop-front  at  her  own  expense. — The  plaintiff 
put  in  a  new  diop-front  at  an  expense  of  502.,  and 
expended  102.  more  in  permanently  improving  tlie 
premises ;  and,  on  the  28th  of  June,  1865,  she 
contracted  with  one  Budd  to  sell  him  all  her  in- 
terest in  the  existing  and  future  leases  for  a 
premium  of  1502.,  Budd  taking  the  shop  fixtures 
and  stock  at  a  valuation.  Budd  was  let  into  pos- 
session under  this  agreement,  and  paid  the  pre- 
mium, &c  Neither  tlie  defendant  nor  his  brother 
had  notice  of  this  agreement. — The  defendant 
had  no  authority  from  his  brother  to  make  the 
agreement  of  the  16th  of  November,  1863 ;  and 
the  latter  refused  to  ratify  it.  The  plaintiff,  who 
had  no  notice  of  the  defendant's  want  of  authority 
to  make  the  agreement,  thereupon  (in  conjunction 
with  Budd;  filed  a  bill  against  the  defendant's 
brother  for  a  specific  performance.  The  brother, 
in  his  answer,  denied  all  knowledge  of  the  agree- 
ment ;  and  the  defendant,  when  before  the  exa- 


BBSACH  07  OOHTBACT  FOB  LBA8E--eofi/tntt6d. 
miner,  swore  that  he  was  not  authorized  by  him 
to  enter  into  it :  the  plaintiff's  biU  was  conse- 
quently dismissed  with  costs,  which  were  paid  by 
her. — Budd,  who  had  been  turned  out  of  posses- 
sion, brought  an  action  aeainst  the  plaintiff  upon 
her  contract  with  him,  and  on  a  reference  recovered 
damages  to  the  amount  of  2802.,  which  was  made 
up  as  follows : — 2052.  assessed  by  the  arbitrator  as 
the  value  of  the  lease ;  222.  10«.  for  the  loss  in- 
curred by  Budd  on  the  le-sale  of  fixtures  which 
he  had  brought  upon  the  premises ;  352.  for  loss 
of  buaineas  by  removal;  172.  10s.  for  solicitor's 
charges.  These  damages,  together  with  the  costs 
of  the  action  and  reference,  were  paid  bv  the 
plaintiff: — Seld,  that  the  plaintiff  waa  entitled  ta 
reoover  against  the  defendant  all  the  costs  paid 
and  incurred  by  her  in  the  Chancery  suit,  and  also 
the  value  of  the  lease  which  she  had  lost  through 
the  non-performance  of  the  agreement  of  the  16th 
of  November,  1863  (assumed  to  be  2052.) ;  but  not 
the  damages  and  costs  which  arose  out  of  her 
I  agreement  for  the  re-sale  of  the  lease  to  Budd, 
I  these  not  necessarily  or  naturally  resulting  from 
j  the  wrongful  act  of  the  defendant,  and  oonse- 
quently  being  too  remote.  Sfedding  v.  Nevell 
j  Pl» 

I  BBOKESL— Penalty  for  acting  as  BroJcer  without  a 
License— 67  Geo,  3,  o.  lx„  s.  2.]    By  57  Geo.  3, 
c.  Ix.,  s.  2,  it  is  provided  that  any  one  acting  as 
I  broker  within  the  city  of  London  without  a  license 
j  shall  be  subject  to  a  penalty  of  1002.— A.  was  an 
«  officer  of  a  company  formed  for  the  purpose  of 
carrying  on  the  business  of  stockbroking,  and  in 
I  the  course  of  business  bought  some  stock  for  a 
I  customer,  and  signed  the  bought  and  sold  notes, 
I  the  principals  not  seeing  one  another  and  no  one 
else  acting  as  broker  in  the  transaction.    A.  had 
no  license  to  act  as  broker : — jBe2(2,  that  A.  wu^ 
liable  to  the  penalty.    Scott  v.  Cousins.    Soott 
V.  Imgub  -----     177 

Custom  of  Stock  Exchange     -  90,  86 

See  Custom  of  Stock  Exohajtoe.  1,  2. 

BBOirOHAirS  ACT,  s.  4       -         ^         ^     874 

See  Vote  fob  Favliaxkst,   14. 

BTTUDIVO  OOHTRACT— Penalty  for  delay—Con- 
struction -  -  -  -  765" 
See  Pbnaltt  fob  Delay. 
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CALLS— Bankruptcy  - 
See  hiABiurrr 
Calls. 

Indemnity — Sale  of  shares— Custom  of  Stock 

Exchange     -  -  -  96,8a 

See  Custom  of  Stock  Exchanoe.  1,  2. 

CABBIEB  07  PA88EFGSE8 :  See  Bailwat  Com- 
pany. 

CASEB—Agnew  y.  BeOly  (2  Ir.  C.  L.  Bep.  560) 
dLcussed      -  -         -         .486 

See  Vote  fob  Pabliament.    11. 

Bauman  v.  Vestry  of  St.  Pancras  (Law  Bep. 

2  Q.  B.  528)  discussed       .  ^       85 

See  Genebal  Line  of  Buildino. 

Muldoumey  v.  Malcolmson  (15  Lr.  C.  L.  Bep, 

375)  discussed        -         -         -     486 
See  Vote  fob  Pabliament.   11. 
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Naonji  y.  Chartered  Bank  of  India  (Law 

Rep.  3  C.  P.  444)  foUowed  -     714 

See  Mutual  Credit. 

Petricj  Ex  parte  (Law  Rep.  3  Cli.  App.  232) 

See  Assent  to  Gbeditobs*  Deed.      [649 

roUock  V.  Stacy  (9  Q.  B.  1033)  considered 

See  Undeblease  of  Whole  Tbbm.      [57 

Beg.  V.  Lambarde  (Law  Rep.  1  Q.  B.  388) 

overruled      -  -  -  -     288 

See  Friendly  Society. 

Boberls  v.  Percival  (18  C.  B.  (N.S.)  36 ;  34 

L.  J.  OO.P.)  84)  followed   -  -     629 

See  Vote  fob  Pabliahent.    12. 

St.  George,  Hanover  Square,  r.  Sparrow  (16 

0.  B.  (N.S.)  209 ;  33  L.  J.  (M.C.)  118  ' 
disonssed      -  -  -  -       86  I 

See  General  Line  of  Building. 

Simpeon  r.  WiOciruon  (7  M.  &  G.  50;   1  i 

Liitw.  168)  foUowed  >  -     529  i 
See  Vote  for  Parliausnt.    12. 
Staniforth  v.  FeOowee  (1  Marsh,  184)  fol- 
lowed          -          -          -  -     661 
See  Bakkruftcy  of  One  of  Several  ; 
Joint  Debtors. 

Taylor  y.  Humphries  (17  0,  B.  (N.8.)  539;  ! 

34  L.  J.  (M.O.)  1)  followed  -     172 

See  PuBUC-HousE.    1. 

Young  v.  Bank  of  Bengal  (1  Moo.  P.  C.  150 , 

followed        -  -  -  -     714 

See  Mutual  Credit. 
CATHEDRAL  CHAPTERS — Convocation — Right 
of  voting      -  -  -  -      107  , 

See  Convocation. 
CATTLE  PLAOTIE  0RDSB8,   1M7— Construction  I 
— CUanHng  and  Disinfecting  of  Carriages,  <fec. —  , 
BaUioay  T61U—25  &  26  Vidt.  c.  ocxxiit.,  s.  230.]  i 
An  order  in  council  under  the  Cattle  Plague  Act,  I 
11  &  12  Vict.  c.  107,  directed  that  every  carriage,  i 
iruck,  &c.,  should  be  cleansed  and  disinfected  oy  ! 
the  owners  in  manner  therein  pointed  out  once  in 
every  twenty-four  hours  during  the  time  when  it 
is  used-for  any  animal.— S.  2.S0  of  25  &  26  Vict.  I 
c  ccxxiii.,  autiiorized  the  defendants  to  charge  cer- 
tain rates  for  the  carriage  of  Roods  on  their  line,  | 
and  also  to  *^  charge  a  reasonable  sum  for  louding,  i 
covering,  and  unloading  of  goods  .  .  .  and  for  de-  > 
livery  and  collection  and  any  other  services  inci- 1 
•  dental  .to  the  business  or  duty  of  a  carrier  .  .  . , 
and  for  any  other  extzaordinary  services  performed"  ; 
by  the  defendants. — The  plaintiff  sent  cattle  by 
the  defendants'  line  :—Hdd,  that  the  defendants 
could  not  under  this  section  require  the  plaintiff 
to  pay  the  cost  properly  incurred  by  the  defend- 
ants under  the  order  in  cleansing  the  truck  in 
which  the  cattle  were  sent,  as  the  cleansing  was 
not  a  service  done  for  the  plaintiff  individually  as 
distinguished  from  Uie  rest  of  the  public    Cox  v. 
The  Great  Eastern  Railway  Coufant  -     181 
GEBTIEICATE  EOB  COSTS — County  Court— Power 
of  Judge  to  certify  under  30  <&  31  Vict.  e.  142,  s.  5, 
where  Cause  sent  to  him  for  Trial  under  19  <fe  20 
Viri.  e.  108,1    The  30  &  31  Vict.  c.  142,  s.  5,  en- 
ables  the  judgo,  in  actions  commenced  in  a  superior 
Court,  where  the  plaintiff  recovers  not  more  than 
:  202.  in  contract,  or  10/.  in  tort,  to  certifv  on  the 
record  that  there  was  sufficient  reason  for  bringing 


CEBTmCATE  lOB  COSTS— continiied. 

the  action  in  such  superior  Court,  so  as  to  entitle 
the  plaintiff  to  costs  : — Held,  that  a  county-court 
judge,  to  whom  a  cautse  is  sent  for  trial  mider 
19  &  20  Vict.  c.  108,  s.  26,  has  power  to  oertifT, 
and  that  the  *'  issue  "  sent  with  tne  judge's  order 
is  a  sufficient  **  record  "  for  that  purpose.   Tatlob 
V.  Cass  ------    614 

CEAXBSES— Voto  for  Parliament  — 2  Wm.  4, 

c.  45,  s.  27 — **  House  or  otlier  business** 

See  Vote  for  Parliament.    10.      [523 
CHAFGEBY,  COURT  OE— Order  for  payment  of 

money — Garnishee-  -  -     166 

See  Qarnishee. 
CHAPTER  OE  CATHEDRAL— Convocation— Right 

of  voting       -  -  -  -     107 

See  Convocation. 
CHURCH  BUILDnrO  ACT  (5  Geo.  4,  c.  103)— Bto 
tion  of  Life  Trudees.']  The  Church  Building  Act 
(5  Geo.  4,  c.  103),  s.  6,  enacts  that  the  several 
persons  subscribing  sums  not  Iccs  than  502.  each 
to  the  building  of  a  church  shall  elect  tlirec 
trustees  from  amongst  themselves,  for  (amongst 
other  things)  the  nomination  of  a  spiritual  person 
to  serve  the  church. — S.  7  enacts  that,  in  case  any 
of  the  persons  first  appointed  trustees  shall  die  or 
resign,  the  majority  of  the  50/.  subscribers  preseut 
at  a  meeting  to  be  called  for  that  purpose  oy  one 
or  more  such  trustees,  upon  a  certain  notice,  shall 
appoint  any  other  50/.  subscriber  a  life-trustee  in 
his  place.— B.  8  enacts  that,  if  the  number  of  per- 
sons subscribing  shall  not  exceed  three,  such  per- 
sons shall  be  deemed  to  be  the  life-trustees  under 
the  Act ;  and,  in  case  of  the  death  or  resignation 
of  any  one  of  them,  he  may  by  deed  or  will  nomi- 
nate his  successor. — And  s.  12  enacts  that  the 
life-trustees  shall  nominate  for  the  first  two  turns, 
or  for  any  number  of  turns  which  may  occur 
within  forty  years ;  and  that,  if  all  the  subscribers 
entitled  to  elect  trustees  shall  die  before  such 
nominations  shall  have  been  made  or  such  forty 
years  shall  have  elapsed,  the  incumbent  of  the 
parish  shall  nominnte ;  with  a  proviso,  that,  if  all 
the  50r  shareholders  shall  die,  so  that  no  election 
of  a  trustee  can  be  made,  and  a  trustee  shall  die 
or  resign,  the  incumbent  of  the  parish  shall  be- 
come a  trustee  : — Htld  (affirming .  the  judgment 
of  the  Court  of  Common  Pleas),  that  s.  8  applies 
only  to  the  first  election  of  trustees,  and  that  there 
could  be  no  subsequent'  appointment  of  trustees 
except  in  the  manner  pointed  out  in  s.  7,  viz.,  by 
the  majority  at  a  meeting  called  by  the  surviving 
trustees,  even  though  there  was  only  one  50/.  sub- 
scriber remaining ;  and  that,  on  the  death  of  one 
or  all  of  the  trustees  without  any  such  election 
having  taken  place,  the  sole  surviving  50/.  sub- 
scriber did  not  by  force  of  the  statute  become  a 
life  trustee.  Fowleb  v.  The  Bishop  of  Glouces- 
ter AND  Bmbtol  -  -  -  Xz.  Ch.  068 
CHURCH  DISCIPLINE  ACT  -          .         -     687 

See  Suspension  of  Incuubemt. 

CITT  07  LOHBOK  COURT— Poioer  of  Judge  to  ap- 
point Deputy-Registrar  on  Absence  of  Segidrar 
from  a  Sitting  of  (he  Court— County  Court  HuUs, 
1867,  r.  8.]  By  r.  8  of  the  County  Court  Rules  of 
1867,  framed  by  the  county-oourt  judges  pursuant 
to  19  &  20  Vict.  c.  108,  s.  82,  it  is  provided  (hat, 
"  whenever  the  registrar  cr  his  lawful  depnty  is 


INDEX. 


705 


.  judge  shall 

the  registrar." 

jtidon  Court  not 

*  court,  the  judge, 

^  <»  above  rule,— ap- 

^  ,liere  yras  an  **  assist- 

j.  and  competent  and 

^es  of  the  registrar.    The 

.  afterwards  came  to  the 

jiirt  was  held  and  remained 

aties  connected  with  his  office, 

ae  into  court.    The  deputy  sued  i 

remuneration  for  his  servioes  in  ' 

lehalf : — Held,  that  the  registrar  was 

•  from  the  sitting  of  a  court,"  so  as  to 

J  judge  in  appointing  a  deputy.— Qtiasre, 

che  authority  conferred  upon  the  oounty- 

jdgcs  xmder  VJ  &  20  Vict.  c.  108,  s.  32,  "to 

J  rules  and  orders  for  regulating  the  practice 

(be  courts  and  lorms  of  proceedings  therein," 

.[tabled  them    to    make  the  rule  in  question? 

Wetherpield  17.  Nelson       -         -         -     671 

CLAIM  TO  BE  BATED— Parliament  -     488 

See  Vote  for  Parliament.    11. 
CLEBX,  PABISH— Assignment  of  office— 13  &  14 

Vict,  c  41,8.6         -  -  -       80 

See  Pakisu  Clerk. 
COXXISSIOH  TO  EXAMINE  WITNESS— Co«<«— 
Attendance  of  country  Attorney  or  managing  Clerk 
on  Trial,  drc,  in  London — Legal  Awidance — Mas- 
ter $  Discretion.']  The  master,  on  taxation  of  the 
defendant's  costs  in  an  action  on  a  policy,  where 
the  questions  to  be  tried  were  admitted  to  be  ex- 
tremely difficult  and  complicated,  having  declined 
to  allow  the  expenses  of  the  attendance  at  the  trial 
in  London,  and  on  a  motion,  of  the  managing 
clerk  of  the  defendant's  attorney,  who  had  had 
the  entire  management  of  the  cause, — The  Court 
refused  to  interfere. — On  the  execution  of  a  com- 
mission for  the  examination  of  witnesses  at  Cal- 
cutta, in  a  case  of  much  complication  and  import- 
ance, the  master,  on  taxation  of  the  defendant's 
costs,  disallowed  the  expenses  incurred  on  his 
behalf  in  legal  assistance  to  the  commissiuners  in 
conducting  the  viY&  voce  examination  of  the  several 
witnesses,  although  the  order  for  the  commission 
provided  that  "  the  costs  of  the  order,  and  of  the 
examination,  interrogatories,  cross-interrogatories, 
and  office-copies  thereof^  and  aXL  other  costs  inci- 
dental thereto,  should  be  costs  in  the  cause :"— The 
Court  refuiied  to  interfere  with  the  mabter's  dis- 
cretion. Potter  v.  Rankin  -  -  -  76 
COMMOK  LAW  FBOCSDUBE  ACT,  1864,  s.  51 

[70,  765 

See   Interrooatorxes    in   Action   for 
Libel. 
Interrogatories  as  to  Bill   of 
Exchange. 
COMMOK  LAW  PBOCSDUBE  ACT,  1854,  ss.  GO, 

61       -  -  -  -  -     155 

See  Garnishee. 
COMFAinES  ACT,  1862 — Contract  not  under  seal 

See  Trading  Corporation.  [617 
83.74,75            -          -          -          .     731 

See  Liabilitt  after  Baxkruptct  for 
Calls. 
COMFAHY :  See  Railway  Company. 


OOMPEKSATIOK— Lands  Clauses  Act,  1845— Bed 
of  river  -  -  -  -       59 

See  Ownership  of  Bed  of  River. 

Railways  Clauses  Act,  1815  — Damage  to 

goods  -  -  -  -     181 

See  Railways  Clal^bes  Act,  1845, 
COMFOSmOH  DEED  :  See  Creditors'  Deed. 
COMFUTATIOK  OF  TIME — Parliamentary  Elec- 
tions Act.  1868        -  -  -     285 
^ee  Parliament.    1. 
C0HSEBVAT0K8    OF    THE    THAMES  —  Lands 
Clauses  Act,  1845    -          -  -       59 
iSee  Ownership  of  Bed  of  River. 
COHBTBirCTIOK— BUI  of  lading— Payment  of 
freight          -          -          -  -     188 
iS^ce  Payment  of  Freight. 

Cattle  Plague  Orders,  1867      -  -      181 

See  Cattle  Plague  Orders,  1867. 

Drainage    Act  —  Negligence  —  Proximate 

cause  of  damage      -  -  -     279 

iSee  Drainage  Act. 

Guarantee — Evidence  of   ^ur^ounding    cir- 

I  cumstances  -  -  -        596, 622 

!  See  CoKarrRUCTioN  of  Guarantee.   1,  2. 

I Rules  of  friendly  society  —  Arbitration  — 

'  Justices        _  -  -  -     288 

'  See  Friendly  Society. 

j Ship's  articles— Wages— Forfeiture  -     330 

See  Construction  of  Ship's  Articles. 

^V^ill — Estate  in  fee  by  implication    -      169 

I  iSee  Estate  in  fee  by  Implication. 

1  GOHSTBirCTIOK   OF   OUARAHTEE— JEWdenoe— 

i  Surrounding  Circumstances.']    The  defendant  gave 

1  to  the  plaintiff;  a  cattle  dealer,  a  guamntee  in  tho 

I  following  words :— "  50Z.    I,  J.  M.,  of  &c.,  will  bo 

I  answerable  for  50/.  sterling  that  W.  Y.,  of  &c., 

I  butcher,  may  buy  of  Mr.  J.  H.,  of  &o."  :— HeW,  a 

I  continuing  guarantee  to  the  extent  of  501.,  as  it 

appeared  from  the  circumstances  under  which  the 

guarantee  was  given  tliat  the  parties  contemplated 

a  continuing  supply  of  stock  to  W.  Y.  in  his  trade 

of  a  butcher.    Ueffield  v.  Meadows         -     595 

2.  Surrounding    Circumstances— Practice 

—Payment  after  Action  brmigkt  not  pkaded—Bule 
14  of  H.  T.,  IS53— Amendment]  R.  &  Co.  being 
about  to  opt-n  an  account  witli  the  Union  Bunk, 
the  defendant  and  one  BLick  signed  the  foUowinj? 
guarantee  :— "  In  considtjration  of  the  Union  Bank 
agreeing  to  advance  and  advancing  to  R.  &  Co. 
any  sum  or  sums  of  money  they  may  require 
during  the  next  eighteen  months,  not  exceeding 
in  the  whole  lOOOZ.,  we  hereby  jointly  and  seve- 
rally guarantee  the  payment  of  any  snch  sura  as 
may  be  owing  to  the  bank  at  the  expiration  of  the 
said  period  of  eighteen  months." — lOOOi.  was 
placed  by  the  bank  to  the  credit  of  R.  &  Co.'s 
drawing  account,  and  R.  &  Co.  were  debited  with 
lOOOZ.  in  a  loan  account.- R.  &  Co.  from  time  to 
time  drew  cheques  against,  and  paid  money  to  the 
credit  of,  their  drawing  account.  Over  lOOOl  was 
thus  paid  in  by  R.  &  Co.,  and  they  were  not 
debt'.Td  on  the  drawing  account  when  it  was 
finally  closed.  The  loan  account  remained  un- 
altered.—The  bank  sued  the  defendant  for  lOOOL 
on  the  guarantee,  and  after  the  commencement  of 
tho  action  Black  pid  the  bank  600Z.  in  discharge 
of  his  liability.  The  defendant  did  not  plead  this 
pftymeti : — Seld,  that  the  guarantee  was  a  con- 
tinuing one,  and  that  the  defendant's  liability  was 
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COKSTBTrcnOK  or  OVAJSJOXTER-continued. 
not  discharged  by  the  payments  made  by  R.  & 
Co.— ifeW,  also,  that  by  r.  14  of  Hilary  Term. 
1853,  the  defundant  could  not,  in  the  absence  of 
a  proper  plea  of  poyment,  give  the  payment  of 
Black  in  evidence  in  mitigation  of   damages; 
and  that  the  bank  was  therefore  entitled  to  re- 
cover the  full  amount  claimed ;  but  that  the  Court 
having   power  to  amend  the   pleadings  would  i 
reduco  tlie  verdict  by  500Z.  on  payment  by  the  ' 
defendant  of  the  costs  of  the  rule.    Laubie,  P.  O., 

V.  SCHOLEFIELD  -  -  .  .       022 

OOKSTRircnOK  07  SHIP'S  ARTICLES— Wageg; 
Forfeiture  for  Miaoondud  during  the  Voyage---Mer' 
chant  Shipping  Act,  1854  (17  <fc  18  Vict.  c.  104>.] 
The  plaintiff  shipped  on  board  the  defendrtnt's 
vessel,  as  mate,  at  wages  of  51.  10«.  per  calendar 
month,  under  articles  in  the  form  sanctioned  by 
the  Board  of  Trade  in  pursuance  of  the  Merchant  ' 
Shipping  Act,  1854,  for  a  voyage  from  Shields  to 
Alexandria,  and,  if  required,  to  any  port  or  ports 
in  the  Mediterranean,  Black  Sea,  Danube,  &c., 
and  home  to  the  ship's  final  port  of  discharge  in 
the  United  Kingdom  or  continent  of  Europe ;  the 
voyage  not  expected  to  exceed  twelve  months. 
During  the  voyaee  out  there  was  evidence  that 
the  plaintiff  had  been  guilty  of  drunkenness  and 
violent  and  insubordinate  conduct ;  and,  being  on 
shore  at  Sulina,  a  port  in  the  Danube,  he  was  left 
behind,  and  the  vessel  came  home  without  him. — 
In  an  action  for  wages  for  the  time  the  plaintiff 
actually  served  on  board,  the  jury  found  that  he 
had  been  guilty  of  drunkenness  and  abusive  lan- 
guage subversive  of  discipline,  and  that  he  was 
not  left  behind  by  the  wilful  misconduct  or  negli- 
gence of  the  captain,  but  through  his  own  negli- 
gence and  misconduct.  They,  however,  negatived 
desertion:— HeW,  by  Byles  and  Montague  Smith, 
JJ.,  that,  notwithstanding  this  finding  of  the  jury, 
the  plaintiff  was  entitled  to  recover  wages  up  to 
the  time  of  his  being  left  behind  at  Sulina,— the  ; 
contract  being  for  a  succession  of  voyages  of  inde-  ' 
finite  duration,  though  *'  not  expected  to  exceed  j 
twelve  months,"  and  the  wages  being  vested  and 
a  debt  at  the  end  of  each  month  of  service,  sub-  ' 


ject,  it  might  be,  to  forfeiture  in  an  event  which 
had  not  happened,  though  perhaps  not  recoverable 
until  the  expiration  of  the  period  of  service  stipu- 
lated for.— jffcW,  by  Brett,  J.,  that  the  considera- 
tion for  the  stipulated  wages  was  the  mate's 
services  for  the  whole  voyage  out  and  home ;  and 
that,  having  by  nis  own  misconduct  made  it  im- 
possible that  such  services  should  be  rendered,  he 
nad  forfeited  his  claim  to  any  part  of  the  stipu- 
lated wages.    BcTTON  v,  Tbomfson  -     SSO 

OOnTRACT— Death— Master  and  servant  -     744 
See  Dissolution  of  CoNTHAcr  by  Death. 

Pleading— Contract  not  stated  to  be  written 

[658 
See   Agbkememt    not    btated    to  be 
Wbttten. 

Public   senioe — ^Disqualification— Vote  for 

parliament    -  -  .  -     296 

See  Vote  for  Pabuahent.    25. 

Seal— Trading  corporation      -  -     617 

See  Trading  Corporation. 
—  Writing — ^Evidence       -         -  ^     133 

See  CoNTBAcr  in  Wbiting. 


OOHTRACT,  BTnLDnrO—Penalty  for  delay— Con- 
struction      -         -  -         -     765 

See  Pe?talty  fob  Delay. 

OOHTBACT  nr  WKmSQ—Evidenee-^Mcuier  and 

Servant— SO  &  31  Viet.  c.  141,  «.  9— Informations- 
Order  of  Juttices.}  An  information  by  a  master 
under  the  Master  and  Servant  Act,  1867,  claimed 
a  fulfilment  of  the  contract  but  not  payment  of 
damages  in  the  alternative : — Hdd,  tiiat  it  was 
not  invalid  to  sustain  an  order  for  fulfilment.— The 
justices  on  the  above  information  ordered  that  the 
servant  should  fulfil  the  contract,  and  they  ad- 
judged that  if,  upon  a  copy  of  a  minute  of  Uie 
order  being  served  on  him,  he  should  neglect  or 
refuse  to  comply  with  the  same,  he  should,  fur  such 
his  disobedience,  be  imprisoned  for  one  calendar 
month : — Hetd^  that  if  the  justices  had  not  juris- 
diction to  imprison  the  servant,  except  on  a  fresh 
summons  after  he  had  disobeyed  the  order,  the 
latter  part  of  the  order  'might  be  rejected  as  sor- 
plusage,  and  the  order  itself  was  still  good.— A« 
Deiug  in  want  of  workmen,  applied  to  the  Free 
Labour  Registration  Society,  and  filled  up  and 
signed  a  form  sent  by  them  to  him,  containing  the 
particulars  of  the  employment  and  terms  offered 
oy  him,  and  his  address  at  S.  This  form  was  read 
over  to  B.  by  tho  secretary  of  the  society,  and  B. 
tlien  signed  an  agreement  headed  '*  Free  Labour 
Society,"  by  which  he  stated  that  be  had  accepted 
emplojrment  at  S.  and  agreed  that  one  half-day's 
wages,  '*  being  the  fee  to  the  society  for  obtaining 
him  the  employment,"  should  be  deducted  from 
his  wages,  and  that  he  would  not  quit  '*  the  mrvioc* 
of  his  employer  "  without  just  cause : — HM  that 
the  documents  sufficiently  referred  to  one  another, 
and  constituted  a  contract  in  writing  signed  by 
both  parties.  Crane  v.  Powell  -  -  123 
OOH  VJfiyAirCE— Wife's  property— 3  &  4  Wm.  4, 
c.  74,  s.  91— Form  of  affidavit  -  805 
See  Wipe's  Phopebtt. 
COJnOCATlOn—PrdtendarieB— Cathedral  Chap- 
ten— Bight  of  Voting  for  Proetor$ — 3  <fc  4  Viet. 
0.  113.]  The  non-residentiary  prebendaries  of 
cathedrals  have  not  ceased  to  be  members  of  the 
chapters  since  tlie  passing  of  the  3  &  4  Vict,  c  113. 
and  consequently  nave  still  a  right  to  vote  at  the 
elections  of  proctore  to  represent  the  chapters  in 
convocation.  RANDOLrH  v.  Milman  &l  Gh.  107 
COBPOBATIOK— Trading— Contract  not  under 
seal    -  -     ^    -  -  -    617 

See  Tradinq  Corfobation. 
COSTS— Appeal  from  revising  barrister      -     547 

See  Vote  for  Parliament.    1. 
Attendance  of  country  attorney  at  trial- 
Master's  discretion  -         -         -      76 
See  CoMinssioN  to  Examine  Witness. 

County  court — ^Damages  not  exceeding  101. 

See  Damages  not  exceeding  lOt       [17 

County  court — Damages  not  exceeding  2W.— 

Bills  of  Exchange  Act,  1855        -      14 
See  Damages  not  exceeding  20Z. 

Security — Executor — Insolvent  -     646 

See  Securitt  for  Costs. 
COSTS  07  AFPIIGATIOK  FOB  DTJITHCnOV- 
Pradiee — Discretion  of  Judge — Sailteay  Traffic 
Actai  &  18  Vict.  e.  31).]  A  judge  at  chambers 
refused  to  allow  a  railway  company  their  costs  of 
resisting  an  unsuccessful  summons  for  an  injunc- 
tion under  the  Railway  Traffic  Act— The  Court  de- 
clined to  review  his  dedsion.    In  be  Tax  Ilfba- 
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COSTS  OT  AFFLKATIOH  FOBIVJUVCnOK— eonf. 

OOMBE  PUBUO  GONVETANOE  OoMPANT  (LiMTTED), 

AND  The  London  and  South  Westebn  Railway 

(JOMPANT  -----       151 

COUHTY  OOUBT— Costs— Gertifioate-~GaaBe  sent 
for  trial  from  superior  Court  -  614 
See  Certificate  fob  Costs. 

Costs — Damages  not  exceeding  lOL  -       17 

See  Damages  nop  bxgbedinq  102. 

Costs — Damages  not  exceeding  202.  -       14 

See  Damages  not  exceeding  202. 

COXnrrY  court  BULES,  1867— r.  8  -     871 

See  City  of  London  Court. 

COUSTY  C0UBT8  ACT,  1867— s.  5   -  14,17 

See  Damages  not  exceeding  102. 
Damages  not  bxobedikg  202. 

COUHTT  VOTE->Description  of  qualification  422 
See  Vote  fob  Parliament.  15. 

Equitable  freehold— 2  Wm.  4,  c  45.  s.  18  454 

See  Vote  fob  Parliament.    16. 

Interest  in  land — Friendly  society     -     429 

See  Vote  for  Parliament.    17. 

Lessee  for  unexpired  residue  of  term — ^Re- 
presentation of  People  Act,  1867,  s.  5  434 
See  Vote  for  Parliament.   22. 

Lessee  of  dwelling-house  in  a  borough     426 

See  Vote  for  Parliament.    23. 

Notice  of  objection        _         -         -     407 

See  Vote  for  Parliament.    20. 

Notice  of  objection — ^Place  of  abode  of  ob- 
jector -  -  .  414,417 
See  Vote  for  Parliament.  1.S,  21. 

Notice  of  objection — ^List  on  which  Totcr's 

name  appears  ...     400 

See  Vote  for  Parliament.    19. 

Woman — 40«.  freehold  -  -  -     897 

See  Vote  for  Parliament.   24. 

CBEDIT— Mutual  credit— Bankruptcy  -  714 
See  Mutual  Credit. 

CSEDIT0S8*  DEED— Bankruptcy  Act.  18GI— 
Assents  ....  549 
See  Assent  to  CREDrroBS*  Deed. 

Calls        -----     731 

See    LlABILITT   AFTER   BANKBriTCY  FOB 

Calls. 
Proof  of  annuity  -  -  .     259 

See  Pboof  of  Ankuity  in  Bankruitcy. 
CBHOKATIHO  IHTEBBOGATOSIES— Discretion 

of  Court        -,        -  -  -     184 

See  Tendency  to  Cbiminate. 
CS0F8 — ^Tenants  in  common— Trespass      -     828 

See  Tenants  in  Common. 
CB088ED  CEEQTIE— Payment  to  agent      -     580 

See  AuTHOBiTY  to  beceite  Payment. 
CUSTOM  or  STOCK  lBXX!EUXi3fE-^Sale  of  Shares 
—Indemnity  against  Calls.^  The  plaintiff,  tlie 
rcgristered  holder  of  shares  in  a  joint-stock  com- 
pany, on  the  lOth  of  May,  1866,  through  his  broker, 
sold  on  the  Stock-Exchange  twenty  of  them  to  one 
Paine  (a  jobber)  for  the  settling-day,  the  15th  of 
I^Iay.  The  defendant,  on  the  2nd  of  May,  through 
his  broker,  bought  of  Paine  twenty  shares  in  the 
same  company  for  the  same  account ;  and,  on  the 
diy  before  the  settling-diiy,  his  broker,  having 
learnt  from  Paine  that  the  plaintiff's  broker  was  to 
supply  the  twenty  shares  so  purchased  by  him,  in- 
structed Paine  to  give  the  name  of  Cotton  as  the 
transferee.    A  transfer  into  the  name  of  Cotton 


OTTSTOX  07  8TO0X  "BXCBAXQfE— continued, 
was  prepared  according  to  the  custom  of  the  Stock- 
Exchange,  and  duly  executed  by  the  plaintiff  and 
by  Cotton.  Cotton  neither  paid  nor  agreed  to 
pay  the  defendant  any  sum  in  resptct  of  the 
shares ;  and,  although  there  was  no  agreement  as 
to  the  terms  on  which  the  defendant  was  to  make 
use  of  the  name  of  Cotton,  the  former  had  autho- 
rity to  have  the  shares  transferred  into  the  name 
of  Cotton  as  his  nominee. — A  petition  for  winding 
up  the  company  having  been  afterwards  presented, 
the  liquidators  refused  to  register  tlie  transfer,  and 
placed  the  plaintiff  on  the  list  of  contributories^ 
and  he  was  consequently  obliged  to  pay  certain 
calls  :—Heldj  that  the  plaintiff  was  not  entitled 
to  be  indemnified  by  the  defendant  against  such 
calls.    Viscount  Tobbisgton  v,  Lowe       -      26 

2.  Persons  employing  Brolcers  to  buy  and 

seU  thereon — Principal  and  Agent.^  The  usage  of 
the  Stock-Exchange  is  that  in  transactions  be- 
tween members  of  it  there  is  an  implied  under- 
standing that,  on  the  purohase  of  stock  or  shares, 
the  buying  jobber  shall  be  at  liberty  by  a  given 
day,  called  the  "  name-day,"  to  substitute  another 
person  as  buyer,  and  so  relieve  himself  from 
further  liability  on  the  contract,  provided  such 
substituted  person  be  one  to  whom  the  original 
seller  cannot  reasonably  except,  and  that  such  per- 
son accept  a  transfer  of  the  stock  or  shares,  and 
pay  to  tne  original  seller  the  price  i^Held  (re- 
vcfbing  the  judgment  of  the  Court  of  Common 
Pleas),  a  reasonable  usage ;  as  a  usage  founded 
on  the  general  convenience  of  all  persons  engaged 
in  a  particular  department  of  business,  cannot,  a& 
regards  suchpersons,  be  said  to  be  unreasonable. — 
The  plaintiff,  the  holder  of  shares  in  a  company 
callea  Overend,  Guraey,  &  Co.,  through  a  broker, 
sold  them  to  the  defendants,  jobbers  on  the  Stock- 
K  change.  After  various  sub-sales,  the  names  of 
four  persons  were  given  to  the  plaintiff's  broker  as 
the  persons  to  whom  the  shares  were  to  bo  trans- 
ferred. The  plaintiff's  broker  thereupon  prepared 
four  transfers  to  those  persons,  and  the  plaintiff* 
executed  them,  and  the  broker  delivered  them 
with  the  shares  to  the  brokers  of  the  proposed 
tnin:iferees,  who  thereupon  accepted  the  bhares, 
and  paid  the  price  to  the  plaintiff's  broker.  The 
transfeiees  not  having  executed  the  transfers,  or 
caused  them  to  be  registered,  the  plaintiff  re- 
mained the  ref^istered  holder  of  the  shares,  and 
was  compelled  to  pay  calls  thereon.  In  an  action 
against  the  defendants,  claiming  an  indemnity 
against  calls : — Held  (reversing  Sie  judgment  of 
the  Court  of  Common  Pleas),  that  the  contract, 
as  interpreted  by  the  usage  of  the  Stock-Exchange, 
was,  that  the  defendants,  the  first  buyers,  were 
to  be  at  liberty  to  transfer  tlie  contract,  with  all 
its  rights  and  obligations,  to  any  sufficient  buyers 
who  would  take  it  upon  them  with  all  its  inci- 
dents ;  and  that  as  the  plaintiff  had  transferred 
the  shares  to  the  defendants'  nominees,  and  the 
latter  had  accepted  and  paid  for  them,  though 
they  had  not  executed  or  registered  the  transfers, 
the  defendants  were  released  from  all  further 
liubi  lity  on  their  contract  to  the  plaintiff.  G  bi&»ell 
V.  Bbistowb  -         -         -         -        Ex.  Oh.  8$ 

DAMAGE  TO  GOODS— Compensation— Bailwajra 
Ckuses  Act,  1815   -  -  -     181 

See  Railways  Clauses  Act,  18i5. 
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DAXAGXB :  See  Mbasurb  of  Damaok. 
DA1CAGS8  KOT  IBJLCEEDISO  £10— Co8U--CkmrUy 
CkmrUAct^lSei  (30  A  Si  Viet.  c.  142),  «.  S—Adion 
of  Tort.  ]  On  the  5th  of  October,  1867,  the  plain- 
dfi  commenced  an  action  for  a  tort,  and  on  the 
29th  of  November  obtained  a  verdict  for  5Z. ;  the 
judge  reserved  leave  to  the  defendants  to  move  to 
-enter  a  nonsuit,  and  declined  to  oertifv  for  the 
plaintiff's  costs.  A  rule  was  obtained  in  Hilary 
Term,  1868,  but  at  the  suggestion  of  the  Court  it 
^as  suspended  until  it  was  ascertained  whether 
the  plaintiff  could  get  an  order  for  his  costs  under 
section  5  of  the  County  Courts  Act,  1867,  and  the 
plaintiff  having  fiuled  to  get  an  order  the  rule  was 
nbandoned : — flcW,  that  although  the  verdict  was 
obtained  before,  it  was  not  an  absolute  verdict 
until  after,  the  1st  of  January,  1868,  when  the 
County  Courts  Act,  1867,  came  into  operation,  and 
that  the  case  fell  within  the  express  words  of  sec- 
tion 5,  and  the  plaintiff  was  not  entitled  to  costs. 
Ings  v.  Thb  London  and  South  Western  Rail- 
way Coufant  -----       17 

DAMAGES  KOT  ZZOSEDDI0  BStO—Co8i$— County 
Courts  Afrt,  1867  (30  d:  31  VicL  e.  142),  f.  5— J?iflf 
of  Exchange  Act,  1835  (18  <fc  19  Vict,  e.  67)— Prac- 
tice.'} Where  a  plaintiff  recovers  in  a  superior 
•court  a  sum  not  exceeding  202.  in  an  action  of  con- 
tract, it  is  not  a  ground  for  the  exercise  of  the 
discretion  to  allow  costs,  g^ven  to  the  Court  or  a 
judge  by  the  County  Courts  Act,  1867,  s.  5,  that 
he  did  not  sue  in  the  county  coort  for  the  reason 
that  he  was  mlHled  by  the  registrar  as  to  the  juris- 
diction of  that  court ;  nor  that  the  expense  and 
delay  of  the  proceedings  in  the  county  court  would 
have  greatly  exceeded  those  of  the  proceedings  in 
the  superior  court    Holbobow  v.  Jones    -       14 

DEATH—  Contract  —  Dissolution  —Master  and 
servant  .  -  .  .     744 

See  Dissolution  op  Contbact  by  Death. 

DEBT— Assignment   -  .  -  -     660 

See  Assignment  of  Debt. 

DEBTOB  AHD  GBEDITOB— Assignment  of  debt 
See  Assignment  of  Debt.  r"' 

—       See  Bankbuftct — Cbeditobs*  Deed. 

DEdSIOK  OF  JUDGE— Election  petition   -     861 

See  Parliament.  2. 
DELAY— Building  contract— Penalty        -     766 

See  Penalty  fob  Delay. 
Voyage — ^Marino  insurance— Tempest      206 

See  Voyage  Delayed. 
DEXUBBES— Pica  of  agreement  not  stated  to  be 

written         -  .  .  .     553 

See  Agbbement  not  stated  to  be 
Wbitten. 
DEPOSIT  or  WEIGHT  K0TE8  —  Measure  of 
Damages — Sale  of  Jute— Title  to  Deposit  after 
Destruction  of  Goods.l  A.  having  purchased  jute, 
warehoused  it  at  the  London  Docks,  paid  a  deposit 
on  it,  and  received  weight  notes  for  it  from  the  Dock 
Company,  and  these  he  deposited  with  6.  as  a  se- 
curity for  advances  made  to  A.  by  C,  and  B. 
agreed  to  hold  them  as  such  security.  The  jute 
having  been  destroyed  by  fire,  A.  applied  to  B.  for 
the  notes,  who  wrongfully  gave  them  up  to  him, 
and  A.  then  went  to  the  vendor  of  the  jute  and 
obtained  back  the  deposit  and  subsequently  be- 
-came  insolvent  and  foiled  to  repay  C.  his  advances. 


DEPOSIT  OE  WEIGHT  VOTES-^eofiitnuoi 

— C.  having  sued  B.  for  his  breach  of  contract  in  de- 
livering up  the  weight  notes  to  A. : — Hdd,  that  C. 
was  entitled  to  substantial  and  not  merely  nominal 
damages.  Matthews  v.  The  Discount  Cobpoba- 
TioN       .         -         .  -  Ee.  Ch.  828 

DEPUTY  BEGISTRAE— Appointment— City  of 
London  Court  .  .  -     57X 

See  City  of  London  Coubt. 
DESCBIPnOK    OP   dlTALIPICATIOH— County 
yote  for  Parliament  -  -     4^ 

See  Vote  fob  Pabliament.    15. 
DISCBETIOK  OP  JUDGE— Costs  of  application  for 
injunction — ^Railway  and  Canal   Traffic 

Act 151 

See  CoffTB  OF  Apflioation  fob  Ihjtno- 
tion. 

DISCBETIOK  OP  MA8TEE— Costs— Attendance 
of  country  attorney  at  trial  -       76 

See  Commission  to  Examine  Witness. 
DIBQITALIPICATIOK- Parliament—  Contract  for 
public  service  -  .  .     296 

See  Vote  fob  Pabliament.  25. 
DISSOLUTIOK  OP  COHTBACT  BT  DEATH  — 
Mader  and  Servant.']  In  contracts  for  personal 
services,  it  is  an  implied  condition  that  the  death 
of  either  Pftrty  shall  dissolve  the  contract. —  A. 
was  hired  by  P.  to  serve  as  farm  bailiflf,  at  weekly 
wages,  with  other  advantages,  and  a  residence  in 
a  farm-house ;  the  service  to  be  determinable  by  a 
six  months'  notice  or  payment  of  sis  months' 
wages.  P.  died : — Held^  that  P.'s  personal  repre- 
sentative was  not  bound  to  continue  A.  in  her 
service,  or  pay  him  six  months*  wages.  Fakbow 
V.  Wilson        -----     744 

DIBTBES8— Emblements        -  -  -     91 

See  Emblements. 
DOCUMEIITS— Inspection— 14  &  15  Vict  c  19,  b. 
6 — ^Privileged  communications  -  608 
See  Inspection  of  Documents. 
DBADTAGE  ACT — Construction  —  Negligence  in 
Construction  of  Works — Proximate  Damage.}  By 
a  drainage  act,  tlie  commissioners  were  to  con- 
struct a  cut,  with  proper  walla,  gates,  and  sluices, 
to  keep  out  the  waters  of  a  tidal  river,  and  also  a 
culvert  under  the  cut  to  carry  off  the  dndnage 
from  the  lands  on  the  east  to  the  west  of  the  cut, 
and  to  keep  the  same  at  ail  times  open.  In  con- 
sequence of  the  negligent  construction  of  the 
gates  and  sluices,  the  waters  of  the  river  flowed 
into  the  cut,  and,  bursting  its  western  bank, 
flooded  the  adjoining  lands. — The  plaintiff  and 
other  owners  of  lands  on  the  east  side  of  the  cut 
closed  the  lower  end  of  the  culvert,  which  pre- 
vented the  waters  overflowing  their  lands  to  any 
considerable  extent;  but  the  occupiers  of  the 
lands  on  the  west  side,  believing  that  tlie  stop- 
page of  the  culvert  would  be  injurious  to  their 
lands,  reopened  it,  and  so  let  the  waters  through 
on  to  the  plaintiff's  land  to  a  much  greater  ex- 
tent : — Held,  tliat  the  commissioners  were  respon- 
sible for  the  entire  damage  thus  caused  to  the 
plaintifl^s  land.    Collins  v.  The  Middle  Level 

COMMISSIONEBS  .  .  -  .       979 

DWELLDTG  HOITSE— Borough  vote  for  Parlia- 
ment .  -  -  -  585 
See  Vote  fob  Pabliamsbt.   13. 
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EA8EMZHT — Sewen — Lateral  support     -     19S 

See  Sewebs. 
£LECnOK— Trustees— 5  Geo.  4,  c.  103     -     668 

See  Chvrch  Building  Act. 
ELECTIOK  PETITIOH— Decision  of  j  udge  -     861 

See  Parliament.  2. 
EBOLEMEirni — Landlord  and  Tenant— JMtlresB 
—14  &  15  Vici,  e.  25,  «.  1.]  Section  1  of  14  &  15 
Vict.  c.  25,  provides  that,  where  the  lease  of  **  any 
farm  or  lands "  shall  determine  by  the  death  or 
cesser  of  the  estate  of  any  landlord  entitled  for  his 
life  or  for  any  uncertain  interest,  instead  of  claims 
to  emblements,  the  tenant  shall  continue  to  hold 
such  farm  or  lands  until  the  expiration  of  the  then 
current  year  of  his  tenancy,  and  shall  then  quit 
upon  tile  terms  of  his  lease,  as  if  it  had  expired  | 
by  effluxion  of  time  or  otherwise ;  and  the  sue-  | 
ceeding  landlord  shall  be  entitled  to  recover  and  | 
receive  of  the  tenant  a  fair  proportion  of  the  reat,  : 
for  the  period  since  the  lessor's  death  or  cesser  of 
estate.  H.  held  as  tenant  from  year  to  year  of  A., 
tenant  for  life,  a  cottage  with  about  an  acre  of 
land,  which  was  partly  cultivated  as  a  garden, 
and  partly  sown  with  corn  and  planted  with 
potatoes.  A.  died  in  the  middle  of  a  year  of  H.'s 
tenancy,  and  M.  thereupon  became  entitled  to  the 
reversion ;  and,  at  the  expiration  of  the  then 
current  year  of  H.'s  tenancy,  dihtrained  for  the 
proportion  of  the  rent  duo  since  the  death  of  A. : — 
HM,  thut  the  Act  applied  to  all  tenancies  in  re- 
spect of  which  there  might  be  a  claim  to  emble- 
ments ;  that,  but  for  the  Act,  there  might  have 
been  a  subs^ntial  claim  for  emblements  here,  and 
that  the  premises  were,  therefore,  "a  farm  or 
lands  "  witbin  section  1. — Heldj  also,  that  that  sec-  | 
tion  gave  a  right  to  distrain  for  the  rent,  as  well 
as  to  recover  it^by  action.  Haines  r.  Welch  91 
EQUITABLE  AisSIOKlIERT— Debt  -     660 

See  Assignment  of  Debt. 
EQUITABLE  EBEEEOLD— County  vote  for  Par- 
liament—2  Wm.  4,  0.  45.  s.  18  -  454 
See  Vote  fob  Parlloient.  16. 
EBTAIEnr  FEE  BT  IXPUCJLTIGS—Condruction 
— WUl — Defeaxanee  on  Death  under  Ihoentyone,'] 
A  testator  devised  three  freehold  houses  to  trus- 
tees, in  trust,  as  to  the  first  two,  to  receive  the 
rents  and  to  pay  the  same  to  his  wife  during  her 
life  or  widowhood,  and,  after  her  decease  or 
second  marriage,  as  to  the  first,  "  upon  trust  to 
convey  and  assign  the  same  to  his  daughter 
£.  A.  M.,  her  heirs  and  assigns  for  ever ;"  as  to 
the  second,  in  similar  terms,  to  his  daughter 
G.  R.  H. ;  and,  as  to  the  third,  **  upon  trust  to 
apply  the  rents  for  the  advancement  and  benefit 
of  my  grand-daughter,  M.  A.  C,  until  she  attains 
the  age  of  twenty-one  vears ;  but,  in  case  my  said 
grand- daughter  should  die  under  tliat  age,  then 
I  devise  the  said  dwelling-house,  Ac,  to  my 
daughters  E.  A.  M.  and  C.  K.  M.,  their  heirs  and 
assigns,  as  tenants  in  common." — He  afterwards 
appointed  his  son  H.  M.  and  his  daughters  Mary 
Clarke  and  Annie  Cropton  executor  and  execu- 
trixes of  his  will,  to  whom  he  bequeathed  all  the 
residue  of  his  real  and  personal  estate  not  therein- 
before specifically  bequeathed,  and  he  declared 
that  such  residue  should  be  subject  to  his  debts, 
legacies,  and  funeral  expenses,  and  to  the  pay- 
ment of  an  annuity  to  S. : — Eeldj  that  the  trustees 
took  a  legal  estate  in  fee  in  the  three  hoiues  ; 


ESTATE  nr  TEE  B7 IXFLEOATIOB— continued. 

and  that  the  grand-daughter  M.  A.  C.  took  an 
equitable  estate  in  fee  in  the  third  house,  subject 
to  defeazance  in  the  event  of  her  dying  under 
twenty-one.    Cbopton  v.  Da  vies    -  -     169 

EVIDEKCE — Commission  to  examine  witnesses — 

Costs  -         -  -  -       76 

See  CoMMiBBiON  TO  Examine  Witness. 
Construction    of    guarantee  —  Surrounding 

circumstances  -  -        595, 622 

See  Construction  of  Guarantee.    1,  2. 
Contract  in  writing — Master  and  servant 

See  Contract  in  Writing.  [128 
Negligence         -          -          -         -     619 

See  Evidence  of  Negligence. 
Onus  of  proof— Public-house— Traveller  172 

See  PuBLic-HOUSB.    1. 

EYIDEECE  07  HSQUGEECE— 22at7uxiv  Company 
— Negligence  of  Servants— Injury  to  Pastenger^ 
The  plaintiff,  a  passenger  by  the  defendants*  rail- 
way, in  getting  into  a  railway  carriage  at  a  station, 
placed  hi^eft  hand  on  the  back  of  the  open  door 
to  aid  him  in  mounting  the  step.  There  was 
conflicting  evidence  as  to  whether  there  was  a 

Cper  handle  afiBxed  to  the  carriage,  to  the  right 
d  of  the  door.  The  night  was  dark,  and  the 
plaintififdid  not  see  any  handle.  He  had  a  parcel 
in  his  right  hand.  Before  he  had  completely 
entered  the  carriage,  the  guard,  without  any 
previous  warning,  closed  the  door,  and  crushed 
his  hand  between  the  back  of  the  door  and  the 
door-post  In  an  action  for  the  injury  thus  sus- 
tained:—  Seld  (affirming  the  judgment  of  the 
majority  of  the  Court  of  Common  Pleas),  that 
there  was  evidence  of  negligence  on  the  part  of 
the  company's  servant,  and  no  evidence  of  such 
contributory  negligence  on  the  part  of  the  plain- 
tiff as  to  entitle  the  defendants  to  a  nonsuit. 
Foedham  v.  The  London,  Brighton,  &o.,  Bailwat 
Company  -  -  -  -  Ez.  Gh.  61^ 
EXEOUTO&— Security  for  costs— Insolvent  615 
See  Security  for  Costs. 


EACTOB— Authority  to  pledge 
See  Factors  Acts. 


66 


TACI0S8  ACTS— 6  Geo,  4,  e.  94,  and  5  A  6  Viet, 
e.  39 — Authority  of  Factor  to  Pledge  Goods  — 
Bevocation.']  Aji  agent  '^intrusted  with  and  in 
possession  of  goods,  or  of  the  documents  of  title 
to  goods  *'  within  the  Factors  Acts,  is  a  person 
who  is  intrusted  as  agent  for  sale;  and  conse- 
quently one  whose  authority  to  sell  has  been 
revoked  cannot  make  a  valid  pledge  of  goods 
which  had  been  intrusted  to  him  for  sale,  but 
which  he  has  wrongfully  retained  after  his  au- 
thoritv  has  been  revoked,'and  the  goods  demanded 
from  nim  by  his  principal.    Fuenteb  v.  Montis 

E3LCh.88 

VOBTETTUBE— Wages  —  Construction  of  ship's 
articles         ....     gsQ- 
See  CoNSTRconoN  of  Ship's  Abtigles. 
FBAUD — Indorsement— Bill  of  exchange- 
Negligence  -         -         -  -     70* 
See  iNnoRSEMXNT  obtainsd  by  Fraud. 
nUDGHT— Payment— Construction  of  bill  of 
lading          -          -          .  -     18S 
See  Patmsnt  of  Fbbiqbt. 


800 


INDEX. 


[C.  P.  Vol.  IV. 


niEHDLY  flOOIBTT — Ccnttructum  of  Rule* — 
FivdUty  of.  Decision  of  Arbilraion  of  Jtutioes — 
Appeal  under  20  <^  21  VieL  c.  43.]  No  appeal  lies 
against  the  dcoision  of  a  magistrate  unaer  s.  5  of 
the  Friendly  Societies  Act,  21  &  22  Vict.  c.  101, 
notwithstanding  the  general  words  of  20  &  21 
Vict.  c.  43,  s.  2,  that,  "after  the  hearing  and 
determination  by  a  justice  or  justices  of  any  in- 
formation or  complaint  which  he  or  they  have 
power  to  determine  in  a  summary  way  by  any  law 
now  in  force  or  hereafter  to  be  made,'*  either 
party,  if  dissatisfied  with  the  decision,  may  de- 
mand a  case  for  the  opinion  of  a  superior  court, — 
the  persons  selected  by  the  rules  of  the  society  to 
settle  all  disputes  between  the  society  and  its 
members  beinz,  whether  justices  or  other  referees, 
to  be  regarded  as  arbitrators,  whose  decision  is  to 
be  final  and  conclusive. — Seg.  v.  Lanibarde  (Law 
Bep.  1  Q.  B.  388),  overruled.  Callaghan  v. 
DoLWiN  -  -  -  -  -     288 

Vote  for  Parliament — Interest  in  land     429 

See  Vote  fob  Pabuamznt.    17. 

•OAME — Searching  on  highway — 25  &  26  Vict.  c. 
114,  s.  2  ...  638 

See  SBABCHuro  oh  Highway. 
«OABHI8HEE->Ct>mmon  Law  Procedure  Act,  1854 
—(17  A  18  Vict,  0.  125).  tt.  60.  61— Order  of 
'Court  of  Chancery  for  Payment  of  Money."]  By 
1  &  2  Vict.  c.  110,  8.  18,  orders  of  Courts  of  equity 
for  payment  of  money  shall  have  the  effect  of 
judgments  in  the  superior  Courts  of  common  law, 
-and  the  persons  to  whom  such  money  shall  be 
payable  shall  be  deemed  judement- creditors  with- 
in the  meaning  of  the  Act.  By  the  Common  Law 
Procedure  Ac^  1854,  ss.  60,  61,  debts  owin^  by  a 
third  person  (the  garnishee)  to  a  judgment-debtor 
may  be  attached  to  answer  the  judgment-debt. — 
F.,  having  obtained  an  order  of  a  Court  of  equity 
upon  P.  for  pa3rment  of  money,  sought  to  attach  a 
debt  due  to  P.  from  C. :— //eW,  that  ss.  60,  61  of 
the  Coiomon  Law  Procedure  Act,  1854,  applied 
•only  to  judgments  in  the  superior  Courts  of  com- 
mon law ;  and  the  Court  refused  an  order  to  at- 
tach C.'s  debts.    The  Finakcial  Cobpobation, 

JtJDGMENT-CREDITOBS:  PbICB,  JuDGHENT-DeBTOB  ; 

The  China  Steam-Ship,  Ac,  Company,  Gabni- 
155 


OEHZRAL  LINE  07  VUJUilSQB^  Metropolis 
Management  Amendment  Act,  1862  (25  <&  26  Vict, 
c.  102),  s.  15— Jurisdiction  of  Magistrate.']  H. 
erected  a  building  beyond  a  line  which  was  sub- 
sequently decided  by  the  superintending  architect 
to  the  Metropolitan  Board  of  Works  to  be  the 
general  line  of  buildings  of  the  row  of  houses  in 
which  the  same  was  situated.  The  superintend- 
ing architect  had  not  decided  what  was  the 
general  line  of  buildings  for  that  row  of  houses 
perviously  to  the  date  when  H.  erected  his  build- 
ing. A  complaint  having  been  made  by  the 
District  Board  of  Works  before  a  magistrate,  mider 
25  &  '26  Vict.  c.  102,  s.  75,  the  mngietrate  was  of 
opinion  that  the  line  determined  by  the  architect 
was,  in  fact,  the  "  general  line  of  buildings "  at 
the  time  that  H.  built:— j?eU,  that  H.  had  com- 
mitted a  breach  of  the  statute  ^25  &  26  Vict.  c. 
102),  and  that  the  magistrate  had  jurisdiction  to 
order  the  building  to  be  pulled  down. — St.  Qeorgc, 
Hanover  Square,  v.  Sparrow  ^^6  C.  B.  (N.8.)  209 ; 


OXHEEAL  UHE  OV  BUHBIVGB — continued, 
33  L.  J.  (M.C.)  118,  and  Bauman  y.  Vestry  of 
St  Paneras  (Law  Bep.  2  Q.  B.  528),  discussed. 
The  Boabd  of  Wobxs  fob  Wandsworth  v.  Hall 

[W 
GXTAXAHTSX  —  Construction  —  Evidence  —  Sur- 
rounding circumstances         -     696, 622 
See  CoMBTBUcnoN  of  Guabanteb.    1,  2. 

HI0HWAY— Searching  for  game— 25  &  26  Vict. 
o.  114,s.2    -  .  -  -     638 

See  Sbabchinq  on  Highway. 

''EOVHB  OE  OTHEE  BUILDIKO**— 2  Wm.  4, 
c.  45, 8.  27— Vote  for  Parliament  -  528 
See  Vote  fob  Pabliament.     10. 

HUSEAHD  AHD  WITE— Wife's  property— Con- 
veyance under  3  &  4  Wm.  4,  c.  74,  s.  l»l 
—Form  of  affidavit  -  -     205 

See  Wife's  Pbofebtt. 

nrcUKBERT— Suspension— Sequestration      687 

See  SusFENSioN  of  iNcu^oBEirr. 
IHDOESEMENT  OBTAIHED  BT  FEAUD— £z7/  of 
'  Exchange  —  Fraudulent  Representation  —  Negli- 
gence.] The  defendant  was  induced  to  pot  his 
name  upon  the  back  of  a  bill  of  exchange  by  the 
fraudulent  representation  of  the  acceptor  that  he 
was  signing  a  guarantee.  In  an  action  against 
him  as  indorser  at  the  suit  of  a  bon&  fide  holder 
for  value,  the  jury  were  directed  that,  "if  the 
defendant's  signature  to  the  document  was  ob- 
tained upon  a  fraudulent  representation  that  it 
was  a  guarantee,  and  the  defendant  signed  it 
without  knowing  that  it  was  a  bill,  and  under  tlie 
belief  that  it  was  a  guarantee,  and  if  he  was  not 
guilty  of  anv  negligence  in  so  signing  the  pap(  r. 
he  was  entitled  to  the  verdict :" — Held,  a  prop«'r 
direction.    Fosteb  v,  I^Iackinnon   -  -     704 

lEJimcnOK— Costs  of  application — ^Bailway  and 
Canal  Traffic  Act   -  -  -     151 

See  Costs  of  Apfuoatiok  fobIxjtxc- 

TION. 

nraOLVEHT— Security  for  costs— Practice      645 

See  Sbcubity  fob  Costs. 
nraPBCnOH  OV  DOCUMSHTS— Proeftre— 14  &  15 
Vict.  0.  99,  s.  6 — Privileged  Communioations.]  In 
an  action  against  a  railway  company  for  a  personal 
injury  sustainc  d  bv  a  passenger  on  their  lailwny, 
the  Court  allowed  inspection  of  the  following 
documents, — 1.  A  report  of  one  of  the  defendants' 
inspectors  to  the  general  manager,  as  to  the 
accident  in  respect  of  which  the  action  was 
brought :  2.  A  report  of  the  guard  of  the  train  to 
which  the  accident  happened :  8.  A  report  of  the 
defendants'  locomotive  superintendent,  to  the 
general  manager,  as  to  the  accident, — upon  the 
ground  that  they  were  reports  or  communications 
made  by  the  agents  of  the  company  in  the  ordi- 
nary course  of  their  duty,  for  the  purpose  of 
conveying  to  the  company  information  upon  the 
subject,  and  were  not  opinions  obtained  confi- 
dentially with  a  view  to  litigation ;  and  this  with- 
out reference  to  whether  they  were  made  before  or 
after  the  commencement  of  litigation.  The  Court 
also  allowed  inspection  of— 4.  Copy  of  a  letter 
written  by  the  defendants'  general  manager  to  the 
secretary  of  the  Board  of  Trade  (purbuant  to  3  &4 
Vict  0.  97,  B.  3),  as  to  the  accident :    8.  A  guar 
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nrSPXCnOV  of  WiCUiaBTf^-eonHnuecL 
rantee  (dated  seven  years  before  the  plaintifTs in- 
jury occurred)  of  materials  for  locomotive  engines* 
part  of  which  at  the  time  of  the  accident  formed 
a  portion  of  the  engine  of  the  train  in  which  the 
plaintiff  was  injureii, — npou  the  ground  that  they 
might  be  evidence  for  the  plaintiff,  and  were  not 
privileged :  and  10.  So  much  of  the  entries  in  the 
ininnt^books  of  the  locomotive  stores  and  traffic- 
comnnttee,  relating  to  the  accident,  as  were  not 
entries  of  communications  between  the  defendants 
find  their  legal  advisers,  or  the  result  thereof. — 
The  Court  refused  inspection  of— -5.  Reports  to 
the  defendants'  locomotive  superintendent,  from 
scientific  men  consulted  by  or  on  behalf  of  the 
defendants,  with  reference  to  the  cause  of  the 
accidtnt:  iind  7.  Report  to  the  defendants'  at- 
torneys from  one  of  the  scientific  men  consulted 
on  behalf  of  the  defendants  with  reference  to  the 
cause  of  the  aoi-ident, — ^upon  the  ground  that  they 
were  privileged.  Woollet  v.  Thb  Nobth  Loitoon 
Railway  CoKPAKT    -         -         -         -     602 

IHSPECI0B8EIP  DEED  :  See  Gbeditors'  Deed. 

IHTEBXOOATOBIEa — ^Tendency  to  crimiuate— 
Discretion  of  Ck)ort  -  — 184 

See  Tendency  to  Criminate. 

IHTEBltOe AT0EIE8  AB  TO  BILL  07  2XCEAH0E 
— Fraetice — 8,  51  of  the  Common  Law  Procedure 
Act,  1854, 17  <fe  18  Vict,  c.  125]  In  an  action  under 
the  BUls  of  Exchange  Act.  1855  (18  &  19  Vict.  c. 
07),  by  indorsee  against  acceptor  of  a  bill  for  400L, 
purporting  to  be  drawn  by  R.  B.  upon  and  ac- 
cepted by  the  defendant,  payable  at  Couits  &  Co.*s, 
the  defendant  having  obtained  leave  to  appear, 
upon  an  affidavit  that  the  acceptance  to  the  bill 
.sued  upon  was  not  in  his  handwriting  or  written 
by  his  authority,  a  judge  at  chambers  refustd  to 
allow,  as  being  irrelevant  and  unnecessary,  the 
following  interrogatories  to  be  administered  to  the 
plaintiff  with  reference  to  a  former  bill  similarly 
flittwn  and  accepted,  which  the  plaintiff  had  dis- 
counted for  the  drawer,  and  which  had  been  paid 
at  maturity  by  the  defendant's  bankers, — **  1.  Did 
you  accept  or  authorize  your  brother  (R.  B.)  to 
accept  a  bill  of  exchange  for  300Z.,  dated  the  2nd 
of  Muy,  1867,  drawn  by  him  upon  you,  and  pay- 
able at  the  bank  of  Messrs.  Coutts  &  Co.  ?  2.  Were 
^lessrs.  Coutts  &  Co.  your  bankers,  and  did  they 
pay  the  said  bill  at  maturity  for  you  or  by  your 
nuthority?  3.  When  did  you  tirst  know  that 
Messrs.  Coutts  &  Co.  had  naid  the  said  bill? 
4.  Was  tlie  said  bill  delivered  to  you  by  Messrs. 
Coutts  &  Co.,  and  is  it  now  in  your  possession  ?** : — 
The  Court  declined  to  vary  his  order.  Mobbis  v. 
Bethell  -----     765 

nnESBooATOBiEs  nr  actiok  pob  libel— 

Common  Law  Procedure  Act,  1854  (17  <fe  18  Vict, 
e.  125),  t.  51.]  In  an  action  for  libel  the  Court 
refused  to  allow  interrogatories  to  be  administered 
to  the  defendant,  under  s.  51  of  the  Common  Law 
Procedure  Act,  1854,  the  express  object  of  the 
plaintiff  being  to  make  the  defendant  criminate 
liims<rlf  if  he  answered  them  in  the  affirmative. 

KDHUND6  V.  GBEENWOOD         -  -  -         70 

JOIHT  AHD  flOEVEBAL  CBEDIT0B8— Bankruptcy 
— Proof  of  annuity — Creditors*  deed  269 
/See  Pboof  of  Annuity  in  Banxbiftoy. 


JUBISDICnOV  07  XAGISTBATE— Metropolis 
^lanagement  Act,  1862      -  -       86 

See  General  Line  of  Bthldinos. 

JUSTICES  —  Friendly  society  —  Construction   of 

rules— Arbitration  -  -         -     888 

See  Fbdekdly  Socixty. 
Order— Blaster  and  servant — 30  &  31  Vict. 

c.  141,8.9    -  -  -  -     123 

See  CoNTBACT  IN  Wbitino. 

LABI)— Nuisance  created  by  third  person  -     198 

See  Nuisance  cbeated  by  Thibd  Pebson. 

Support— Easement — Sewers  -  -     192 

iSseSEWEBS. 

Vote  for  Parliament — ^Friendly  society    429 

See  Vote  fob  Pabltament.    17. 

LABBLOBD  ABD  TEBABT— Emblements— Dis- 
tress -----  91 
See  EmbIiKMkntb. 

Tenants  in  common — Crops — Trespass    328 

See  Tenants  in  Common. 

Underlease  of  whole  term        -  -       67 

See  Undebleasb  of  Whole  Tebm. 

LABBS  GLAUSES  ACT,  1846,  s.  18  -  -       97 

See  Notice  to  Tbbau 

LEASE— Breach  of  contract  for  grant  of  lease — 
Measure  of  damages  -  -     212 

See  Bbbaoh  of  Contbact  fob  Lease. 

LEASEHOLD— Description  of  qualification  for 
county  Tote  for  Parliament  -     422 

See  Vote  fob  Pabliament.    15. 

LEGAL  nrCAPACITT— Vote  for  Parliament- 
Woman  -  -  -  -  874 
See  Vote  fob  Pabliament.    14. 

LESSEE  OB  BWELUBG  EOBSE— County  vote  for 
Parliament  -  -  -  .     426 

See  VoTB  FOB  Pabliament.    23. 

LIABIUTT  AFTEE  BABKBUFTCT  FOB  CALLS 

—Companies  Act,  1862  (25  d:  26  Viet,  c.  89).  m.  74, 
75 — Liepedorship  Deed.']  A.,  being  the  holder  of 
shares  in  a  company,  executed  an  inspectorship 
deed.  After  the  execution  of  the  deed,  a  call 
was  made  on  A.'s  shares.  Subsequently,  but 
before  the  property  included  in  the  deed  had  been 
distributed  among  the  creditors,  the  winding  up 
of  the  company  commenced : — Ueldj  that  the  call 
was  not  barred  by  the  deed.    The  Financial 

COBPOBATION  V,  LaWBENCE    -  -  -       781 

UBEL — Interrogatories        -  -  .       70 

See   Intebbooatobtbs   in   Action   fob 
Libel. 

LICEBCE  —  Broker  acting  without  licence  — 
Penalty        -         -  -         -     177 

See  Bboker. 

LOBGEB — Borough  yote  for  Parliament  -  626 
See  Vote  fob  Pabliament.    13. 

Oxford  and  Cambridge— Bepresentatton  of 

the  People  Act,  1867,  ss.  4,  50,  59  639 
See  Vote  fob  Pabliament.    3. 

LOBB  BBOTTOHAirS  ACT,  s.  4  «  .  874 
See  Vote  fob  Pabliament.    14. 

XAXIBO  OF  BATE — Borough  yote  for  Parliament 
See  Vote  fob  Pabliament.    7.        [468 
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KAHBAIIUS— Bailway  company— Common  Law 
Procedure  Act,  1854,  8.  68  -       97 

See  Notice  to  Treat. 

KABIHZ  nreiTRAHCE— Accidental  injury  from 
sea- water      -  -  -  -     117 

See  Accidental  Injirt  from  Sea-wateb. 

Suing  and  labouring  clause— Running-down 

clause  ....     665 

See  Suing  and  Labouring  CLArsE. 

Total  loss— Voyage  delayed— Tempest    206 

See  Voyage  Delated. 

HASTER  AHD  8EBVANT— Dissolution  of  contract 
by  death       -  -  -  -     744 

1^  DissoLunoM  OF  Contract  BY  Death. 

Truck  Act  -  -         -  -     762 

See  Truck  Act. 

30  &  31  Vict.  c.  141.  s.  9  -  -     123 

See  CoNTRAcrr  tn  Writing. 

KASTEB'S  BISOBSnOV—ObBts— Attendance  of 
country  attorney  at  trial    -  -       76 

See  Commission  to  Examine  Witness. 

KEASUBB  OF  BAXAOES— Contract  for  lease— 
Misrepresentation  of  authority  -  212 
See  Breach  of  Contract  for  Lease. 

Deposit  of  weight  notes — Title  to  money 

deposited  after  goods  destroyed    -     228 
See  Deposit  of  Weight  Notes. 

HZBCHAHT  SHIFPIVO  ACT,  1854  -  -     830 

See  Construction  of  Ship's  Articles. 

ICEIBOPOLIS  ICAHAOEXEHT  ACT,  1862  -  86 
See  General  Line  of  Buildings. 

1CETB0P0LI8  BOADS  ACT,  1862,  s.  4  -  664 
See  Apportionment. 

XIBJOniDEa  OF  PLAJNTITTS— Pracfice— BanX;- 
ruptcy—Partnerthip.^  A.  and  B.  were  partners, 
and  B.  fraudulently  indorsed  certain  bills  of  ex- 
cliange  belonging  to  the  partnership  to  C.  in  pay- 
ment of  a  private  debt,  C.  being  aware  of  the  fraud. 
B.  having  become  bankrupt,  his  assignees  dis- 
affinned  the  transaction  as  a  fx-audulent  preference, 
and  joined  with  A.  in  an  action  against  0. :— JSfeZd, 
that  B.'8  assignees  represented  the  partnership,  as 
well  as  the  personal,  creditors  of  B.,  and  were  en- 
titled to  disaffirm  B/s  act,  though  dealing  onl^  with 
partnership  property ;  nnd  that  they  could  nghtly 
join  with  A.  in  the  action.  Heilbut  v.  Nevill  864 
yniTATrK  —  Arbitration — Beference  back  to  ar- 
bitrator -  -  -  -  824 
See  Beference  back  to  Arbitrator. 
XUTUAL  CBXDJT—BanJ(ruvt—12  &  13  Vid,  e. 
106,  «.  171.]  On  the  30th  of  March,  1866,  J.  4  Co. 
indorsed  and  deposited  with  the  defendants  bills 
of  lading  far  cotton  and  coffee  valued  at  7048Z.,  as 
collateral  security  for  the  defendants'  acceptance 
at  three  months  ibr  5000Z.,  whicli  became  aue  on 
the  23rd  of  June,  J.  &  Co.  nnderiaking  "  to  pro- 
vide funds  one  day  before  maturity  of  the  bill." — 
On  the  5th  of  April,  J.  &  Co.  indorsed  and  de- 
posited with  the  defendants  bills  of  lading  for 
other  cotton  valued  at  4280Z.,  and  four  bills  of 
exchange  amounting  to  24002.,  as  collateral  security 
for  a  further  acceptance  of  the  defendants  for  OOOOL 
due  June  30th,  J.  &  Co.  undertaking  "  to  provide 
funds  before  maturity  to  keep  the  defendants  out 
of  cahh  advance." — J.  &  Co.  were  at  this  time 
already  largelv  indebted  to  the  defendants  upon 
bills  which  the  defendants  had  discounted  for 


XUTUAL  CBXaR—<sonUnued. 
them,  and  which  were  subsequently  dishonoured : 
and  on  the  19th  of  May  J.  k  Co.  beoetme  bankrupt 
Before  their  bankruptcy,  J.  dt  Co  gave  their  assent 
that  the  defendants  should  sell  the  cotton  and 
coffee  and  receive  tho  proceeds. — The  cottou  viui 
sold  and  the  proceeds  received  by  the  defenduUs 
before  the  bankruptcy  of  J.  &*  Go.  Ti)e  coffee  dil 
not  arrive  until  after  the  bankruptey.  It  was  then 
sold  by  the  defendants.  Tho  four  bills  depoc^itHl 
with  the  defendants  were  duly  paid. — The  becu- 
rities  deposited  on  the  30th  of^ March  and  5th 
of  Anril  respectively,  realized  11,8102.  12«.  3*/.. 
thus  leaving,  after  payment  uf  the  defendants' 
acceptances  for  5000/.  and  5000Z.,  a  balance  of 
18162.  12«.  Sd.,  which  the  defendants  claimed  to 
set  off  agaiubt  the  debt  due  to  them  from  J.  k  Co., 
under  12  &  13  Vict.  c.  106,  s.  171 :— -HcW,  by  the 
Court  of  Common  Pleas,  upon  the  authority  of 
A'aorojt  v.  Chartered  Bank  of  India  (Law  Hep. 
3  C.  r.  444),  a  case  of  mutual  credit  sa  to  the 
cotton  and  coffee :  alUer  as  to  the  bills,  upon  the 
authority  of  loun^  v.  Bank  of  Bengal  (I  Moo.  P.  C. 
150) :  and  judgment  was  given  for  tlic  plaintiffii 
for  181GZ.  12f.  3d— The  Exchequer  Chamber 
(Kelly,  C.B.,  dissenting),  reversed  thejudjonent. 
Astley  v.  Gurnet     -         -  -    b  CL  714 

12  &  13  Vict.  c.  106,  s.  171       -         -     661 

See  Bankruptcy  of  One  or  Several 
Joint  Debtobs. 

VA7I0ABLE  BIVSB  — Lta5/?t7y  far  Injury  io 
Biparian  Oumer^AcU  of  Omission — 50  Geo,  3, 
e.  clxvi."]  The  defendants  were  empowered  by  a 
private  Act  of  Parliament  to  render  navigable  the 
river  B.,  nnd  to  take  tolls  for  the  purpose  of  re- 
pajring  the  necoFsarv  expense.  In  the  exercise  of 
their  power  under  the  Act  they  erected  btaunchos 
in  the  river,  and  the  result  of  these,  oombiucd 
with  the  natural  growth  of  the  weeds  in  the  riyer 
and  the  accumulation  of  sQt  against  tiie  staunches. 
was  that  the  river  overflowid  its  banks,  and 
damaged  the  plaintiff's  land  : — Heldy  that  there 
was  no  obligation  on  the  defendants  to  cut  tlie 
weeds  or  dredge  the  silt  unless  it  was  necessary  to 
do  so  for  the  benefit  of  the  navigation,  and  that 
the  plaintiff's  remedy,  if  any,  was  not  by  action 
against  them  for  not  doing  so,  but  by  applying 
for  compensation  under  the  Act.    Obaoknell  r. 

I'HS  IfATOB  AND  CoBFOBATION  OF  TBETTOBD    089 

]miJ0I3ICE— Drainage  Act  —  Construction  — 
Proximate  cause  of  damage  -  279 
See  Drainage  Act. 

Evidence— Railway  company  -         -    619 

See  Evidence  op  Neqligencb. 

Indonement— Bill  of  exchange         -»    704 

See  Indob^bmsnt  Obcfained  by  Fbacd. 

Proximate  cause  of  injury        -         -     739 

See  Pboximatb  Cause  of  Injubt. 

KOnCE  07  OBJECTZOK— Borough  vote  for  Parlia- 
ment—Description  of  objector  -  461 
See  Vote  fob  Pabliament.    4. 

Borough  vote  for  Parliament— Omission  to 

state  list  on  which  name  of  voter  ap- 
peared -  -  -  -  464 
See  Vote  fob  Parliament.    5. 

County  vote  for  Parliament— Place  of  abo<Ie 

of  objector    -         .  -       '414,417 

See  ifiJTE  FOB  Pabliaub^t.    18, 21. 
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VOnCS  OF  0B7B0II0V— conitmied. 

County  vote  for  Parliament     -  -     407 

See  VoTB  FOB  Pabliament.    20. 

HOnCE  TO  TSLEAT^Bailway  Company— Lands 
Oauma  Canaolidatum  Aet,  1845  (8  Vict,  c,  18),  1. 18 
— Notice  under  Special  Act  (27  &  28  Viet,  e.  cccxv.), 
8.  13 — MandamuB  under  s.GSof  (he  Common  Law 
Prveedure  Aat,  1854.]  The  Metropolitan  Railway 
(  Tower  Hill  Extension)  Act,  27  &  28  Vict.  c.  occxv., 
by  8.  2  incorperateB,  amongst  others,  the  Lands 
Clansefl  Consolidation  Act,  1845,  and  by  s.  13  pro- 
vides that  the  company,  before  they  enter  npon  or 
take  any  tenement  under  the  powers  of  the  Act, 
shall  give  six  months  notice  of  their  intention  so 
to  do  to  the  person  assessed  to  the  relief  of  the 
poor  in  respect  of  such  tenement  The  18th  sec- 
tion of  th^  Lands  Clauses  Consolidation  Act,  1845, 
provides  that,  when  the  promoters  of  the  under- 
taking shall  require  to  purchase  or  take  lands 
which  they  are  authorized  to  take,  they  shall  give 
notice  thereof  to  the  parties  interested  in  such 
lands,  and  by  such  notice  shall  demand  from  them 
the  particulars  of  their  estate  and  interest  in  such 
lauds,  and  of  the  claims  made  by  them  in  respect 
thereof;  and  that  every  such  notice  shall  state 
that  the  promoters  are  willing  to  treat  for  the 
purchase  of  the  lands,  and  as  to  the  compensation 
to  be  made  for  damage  sustained  by  reason  of  the 
execution  of  the  works. — The  Metropolitan  Rail- 
way Company  gave  a  notice  to  the  plaintiffs  of 
their  intention  to  take  at  the  expiration  of  six 
months  a  tenement  for  which  the  plaintiffs  were 
rated.  In  consequence  of  this  notice  (which  did 
not  purport  to  be  a  notice  under,  or  contain  the 
particulars  mentioned  in,  s.  18  of  the  Lands  Clauses 
Consolidation  Act,  1845),  the  plaintiflb  took  other 
premises,  and  their  former  premises  remained  upon 
their  hands  unoccupied.  The  company  having 
failed  to  proceed  with  the  purchase  of  the  pre- 
mises, the  plaintiffs  after  the  six  months  had 
elapsed  commenced  an  action  against  them  for 
damages,  and  claimed  a  mandamus: — Held 
(affirming  the  judgment  of  the  Court  of  Common 
Pleas),  that  the  notice  served  by  tlie  defendants 
bound  them  to  proceed  with  the  purchase  of  the 
premises  within  a  reasonable  time  after  the  expi- 
ration of  the  six  months,  and  that  the  plaintiffs 
were  entitled  to  substantial  damages,  and  to  a 
mandamus  to  compel  the  defendants  to  prcx^cd. — 
Semhle,  per  Kelly,  C.B.,  that  the  notice  delivered 
was  not  a  sufficient  notice  to  treat,  within  s.  18 
of  the  Lands  Chiuses  Consolidation  Act,  1845. — 
QuttrCy  as  to  the  form  of  the  mandamus  ?  Morgan  v. 
Thk  Mbtbofolitak  Railway  Ck>MPANT  E]LGh.  07 

HUIBAKCE   CHEATED   BT   THIBI)    PEB80H— 

Ijand.^  The  defendants  were  owners  of  the  soil 
of  a  stream  which  supplied  water  to  two  print- 
works. A.,  whilst  occupier  of  both  works,  erected 
a  weir  across  the  stream,  and  thereby  diverted  the 
water  from  one  of  the  works.  The  plaintiff,  be- 
coming lessee  of  the  last-mentioned  work,  and 
entided  to  the  water  of  the  stream,  removed  the 
weir.  A.  afterwards,  without  anv  authority  from 
the  defendants,  and  against  their  will,  replaced 
the  weir : — Htid,  that  the  defendants  were  not  re- 
Bix>nsible  for  the  act  of  A.,  or  for  the  continuance  of 
the  nuisance.  Saxbt  v.  The  Manchestbb,  Shkf- 
FiKLD,  fto.,  Bailwat  Compant  -  -  198 
Vol.  IV.— C.  P.  J 
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OBJXOnOV  TO  VOTER,  VOTICS  OV :  See  Kotigb 

of  Objictiok. 
OOCUFATIOB^Borough  vote  for  Parliament    689 

See  Vote  fob  Pableamxnt.    12. 
County  vote  for  Parliament— 2  Wm.  4,  c.  45, 

8.  18  -         -  -         -         -     454 

See  Vote  for  Pabliamxnt.    16. 
OmOE,  A88I0HiaSHT  OT— Parish  dork— 13  & 

14  Vict  c.  41,  B.  6  -  -  -       80 

See  Parish  Clerk. 

0HIT8  or  FBOOF—Publio-houso— Traveller     179 
See  Public-house.     1. 

OBDSB  OF  COUBT  OF  CHAFCEBY-- Payment  of 

money — Garnishee  -  -  .     155 

See  Garkishsb. 
OBDEB  OF  JU8TICS9— Master  and  servant— 30  & 

81  Vict  o.  141,  s.  9  -  -     188 

See  Contract  in  WRrrma. 
0 WREB8EIP  OF  BED  OF  BIVEB— ilaiZtmiy  Ccm- 
pany — Compen$atum  for  Lands  taken  under  the 
Lands  Clauses  Act,  1845  (8  Vict,  c.  18),  s.  68— 
Conservators  of  the  Thames,^  A  railway  company 
were  impowered  by  their  special  act,  which  incor- 
porated the  Lands  Clauses  Consolidation  Act, 
1845,  to  build  a  bridge  for  carrying  their  railway 
across  the  Thames,  but  were  not  to  commence  the 
work  until  they  had  submitted  plans  to,  and  ob- 
tained theT  consent  in  writing  of,  the  conservators 
of  the  Thames,  in  whom  by  a  prior  Act  of  Par- 
liament the  bed  of  the  river  and  foreshore  were 
vcbted  :  and  who  were  empowered  to  grant  licenses 
for  making  embankments,  docks,  or  jetties,  on  pay- 
ment .of  a  reasonable  consideration,  to  be  settled 
by  a  competent  person,  one-third  of  which  was  to 
be  paid  over  to  the  Crown.  In  the  pkns  and 
books  of  reference  deposited  by  the  company  pur- 
suant to  the  Standing  Orders,  the  portions  of  the 
bed  of  the  liver  and  foreshore  on  which  it  was 
proposed  to  build  the  piers  and  abutments  of  th« 
briage  were  marked  out  and  the  conservators 
were  described  as  being  the  owners  thereof.  The 
company  having  obtained  the  consent  of  the  con- 
servators, and  built  tlieir  bridge : — Held,  that  the 
conservators,  as  owners  of  the  soil,  were,  notwith- 
standing their  consent  to  the  building  of  the  bridge^ 
entitled  to  compensation  for  the  land  taken ;  and 
that  the  proper  mode  of  proceeding  for  the  recovery 
thereof  was  under  s.  68  of  the  Lands  Clauses 
Act,  1845.  The  Conskrvators  of  the  River 
Thames  v.  The  Victoria  Station,  Ac,  Railway 
Company-        .....       59 

PABI8H  CLEBK—AssiffnmerU  of  Office — Parish  of 
Manchester  Division  Act,  1850  (13  £  14  Vict,  c,  41), 
s,  6.]  K.,  having  been  appointed  parish  clerk  of 
the  paritfh  of  Manchester  before  the  passing  of  13 
&  14  Viot  c.  41,  purported  to  assign  by  deed  his 
office  of  parish  clerk  to  D.  By  13  &  14  Vict.  c.  41, 
s.  6,  an  Act  passed  for  subdividing  the  parish  of 
Manchester,  it  was  provided  that  there  should  be 
paid  to  the  rectors  of  the  new  parishes  for  mar- 
riages, churohings,  and  burials,  the  fees  usually 
payable  at  the  parish  church  during  the  continu- 
ance in  office  of  the  chaplains,  minor  canons, 
and  clerks  of  the  parish  chureh  then  being  in 
office,  or  any  of  them ;  and  that  the  rectors  should 
pay  the  same  to  one  of  the  chaplains  or  minor 
canons,  who  should  distribute  them  to  the  per8<His 
P  2 
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entitled.  All  the  cbapIainB  and  minor  canonB 
had  ceased  to  hold  office.  K.  having  sned  the 
r«)ctor  of  one  of  the  parishes  created  under  the  Act 
for  his  portion  of  the  marriage  fees : — Hdd,  that 
the  office  of  parish  clerk  cannot  be  assigned,  and 
N.  was  therefore  still  the  parish  clerk.  —  HMf 
also,  that  the  mode  by  which  the  fees  received  by 
the  rectors  were  to  be  paid  to  the  parties  entitled 
was  only  machinery  appointed  by  the  Act  for  the 
purpose,  and  there  being  no  clmplains  or  minor 
canons  remaining  through  whom  it  could  be  car- 
ried out,  N.  was  entitled  to  recover  by  action  from 
the  rector  the  amount  due  to  him.  Nichols  v. 
Davis    ------       80 

TAXLUXEET—ParUameiUarif  Eledicm  Act,  1S68 
(31  &  32  Vict,  c.  125),  m.  6,  8,  9,  22,  2i>— Amount 
of  Security — Sufficiency  of  SuretieSf  and  mode  of 
i  wring  an  Objection  to  the  Security — Wfto  may  be 
Sureties — Practice — Computation  of  Time.']  Sec- 
tion 6  of  the  Parliamentary  Elections  Act,  1868, 
enacts  that  security  shall  oe  given  by  the  peti- 
tioner for  costs  to  an  amount  of  10002.,  either  by 
recognizance  to  be  entered  into  by  any  number 
of  sureties  not  exceeding  four,  or  by  a  deposit  of 
money,  or  partly  in  one  way  and  partly  in  the 
other.-~S.  8.  That  it  shall  be  lawful  for  the  re- 
spondent, where  the  security  is  given  wholly  or 
partiaUy  by  recognizance,  to  object  in  writing  to 
such  recognizance,  on  the  ^und  that  the  sureties 
or  any  of  them  arc  insufficient. — S.  9.  That,  if  an 
objection  to  the  security  is  allowed,  it  shall  be 
lawful  for  the  petitioner  to  remove  such  objection 
by  a  deposit  of  such  sum  of  money  as  may  be 
deemed  to  make  the  security  sufficient. — S.  22. 
That  two  or  more  candidates  may  be  made  re- 
spondents to  the  same  petition,  and  their  case  may 
for  the  sake  of  convenience  be  tried  at  the  same 
time,  but  for  all  the  purposes  of  this  Act  such  pe- 
tition shall  be  deemed  to  be  a  separate  petition 
against  each  respondent. — S.  26.  That,  until  rules 
of  Courts  have  been  made  in  pursuance  of  this 
Act,  and  so  far  as  such  rules  do  not  extend,  the 
principles,  practice,  and  rules  on  which  committees 
of  the  House  of  Commons  have  heretofore  acted 
in  dealing  with  election  petitions  shall  be  observed 
so  far  as  ma^  be  by  the  Court  and  judge  in  the 
case  of  election  petitions  under  this  Act : — HeZd, 
that  security  to  the  amount  of  10002.  is  all  that 
can  be  required,  though  the  petition  is  against  the 
return  of  two  or  more  members. — Beld^  also,  that 
the  petitioners  themselves  cannot  be  sureties ;  but 
that  the  fact  of  some  of  them  entering  ioto  a  re- 
cognizance ns  sureties  does  not  render  the  security 
invalid^  but  is  an  objection  to  itd  sufficiency  under 
s.  8,  and  may  be  amended  by  a  deposit  of  money 
pursuant  to  s.  9. — ^A  recognizance  having  been 
objected  to  asvo/d,on  the  ground  that  the  sureties 
were  four  of  the  petitioners,  the  election  judge  at 
chambers  refused  to  order  the  petition  to  be  re- 
moved from  the  flies  of  the  Court,  but  held  the 
security  to  be  insufficient,  and  ordered  that,  if 
10002.  should  be  deposited,  the  petition  should  be 
deemed  at  issue ;  and  that,  in  default,  the  proceed- 
ings on  the  petition  be  stayed  i-^Held,  that  the 
mode  of  questioning  the  order  was  by  application 
to  the  Court  in  virtue  of  its  general  jurisdiction. 
Sundays  are  not  to  be  reckoned  in  computing  the 
twenty-one  days  allowed  by  s.  6,  Bub-«ect.  2,  for 


P  AUTJ  AM  Kilt— floirffmwg. 
filing  the  petition.     Psabi  «.  Nobwood  (Hull 
Election  Petition).    Pbqlsb  v.  Gurhmy  (Soalh- 
ampton  Eleotkm  Petition)     -  -  -     nb 

2.  ParUamentaru  Eledume  Act,  1868  (31 

A 32  Viet.  o.  125}—Eleetwn Petitimi—^eetof  the 
Jhdtion  of  a  Judge  at  an  Eleetion  TriaL]  Wheio 
an  election  petition  claims  the  seat  for  one  of  the 
defeated  candidates,  and  the  judge  on  the  trial  of 
the  petition  decides  that  such  candidate  was  duly 
elected,  the  judge's  decision  is  final,  and  a  petition 
against  the  return  of  such  candidate  cannot  irabse- 
quently  be  presented  under  the  provisions  of  31  & 
32  Vict  c.  125.  Watgooo  o.  Jambs  (Taunton 
Election  Petition)       -         -         -         -     861 

8.  Parliameniary  Elections  Act^  1868  (31 

<fe32  Vict.e.  l25)—EormofPetitionr^PaTtieular8 
of  alleged  Bribery,  Treating,  and  Undue  Influence^ 
Under  the  Parliamentary  Elections  Act,  1868,  it 
is  enough  to  allege  generally  in  the  petition  that 
^  the  respondent,  oy  himself  and  other  perscms  on 
his  behsif,  was  guilty  of  bribery,  treating,  and 
undue  influence  before,  during,  and  aft^  the 
election.'* — ^Upon  a  summons  for  particulars  of  the 
names,  &c.,  of  the  ''  other  persons,*'  and  of  the  date 
of  each  alleged  act  of  bribery  and  treating,  and  the 
names  of  the  persons  bribing  and  of  the  persons 
bribed  and  treated,  and  tiie  times  end  nature  of  tho 
alleged  acts  of  treating  and  of  each  alleged  act  of 
undue  influence,  the  judge  at  chambers  ordered 
'*  that  the  petitioners  shall  three  days  before  the 
day  appointed  for  the  trial  leave  with  the  maater, 
and  also  give  the  respondent  or  his  agent,  particu- 
lars in  writing  of  all  persons  alleged  to  have  been 
bribed,  of  all  persons  alleged  to  have  been  treated, 
and  of  all  persons  allied  to  have  been  unduly 
influenced: — Uetd^iliBX  the  judge  had  exercised 
a  right  discretion ;  and  the  Court  declined  to  inter- 
fere. Beal  v.  Smith  -  .  -  -  146 
—  Vote :  See  Cases  collected  under  Tote  inoB 
Pabliavbst. 

PAST  OF  A  EOUSE^Borough  vote  for  Parlia- 
ment -  -  -  -  625 
See  Vote  fob  PABLiAMEarr.    13. 

PABTIOULABa  •— Parliamentary  Blectiona  Aet, 
1868  -----  146 
See  Pabuakbmt.    8. 

PABTHBS8KIF—- Misjoinder  of  plaintifb  «  864 
See  MisJOiHDEB  of  PlaiktifTb. 

PAYMEHT— Pleading— Practice— Rule  14  of  H. 
T.,1858        .  -  -  -     688 

See  Construction  of  Guabanteb.    2, 

Principal  and  agent— Authority — Payment 

by  cheque     -  -  -  -     680 

See  AuTHOBiTT  TO  BEOBmB  Patxert. 
PATXEKT  07  TKEHBtWtSkipping^Conttruc^ 
Hon  of  BiU  of  Lading--'*  Freight  to  be  paid  within 
Three  Days  after  Arrivaly  and  before  Delivery  " — 
Accidental  Destruction  of  Goods  u^ulst  on  Board.! 
The  defendants  shipped  cement  under  a  bill  of 
lading  which  stipulated  that  freight  should  be  paid 
**  within  three  days  after  arrival  of  ship,  and  before 
delivery  of  any  portion  of  the  goods.  *  The  ship 
arrived  in  port  with  the  cement  on  board,  but  was 
within  the  three  days,  in  consequence  of  an  acci- 
dental flre,  scuttled  with  a  view  to  the  saving  of 
ship  and  cargo;  and  on  her  beiog  ndsed  the 
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PATIOEHT  07  nXLOiB'-^conHnued, 
cement  was  foand  to  be  oseless,  havine  ceased  to 
exist  as  cement,  and  the  consignees  remsed  to  ac- 
cept it  or  to  pay  freight : — Held,  that  the  ship* 
ownos,  not  being  ready  to  perform  their  part  of 
the  contract,  were  not  entitled  to  sue  for  freight. 
DuTBiB  V,  Hilton      -         -         -         -     139 

FATXEKT   OT  XORXT— Garnishee — Order   of 
Court  of  Chancery  -  -         -     155 

See  Gaksobbxr, 

FBVAUT — ^Broker  acting  without  licence      177 
See  Bbokek. 

FSVALTT  70S  DELAY— BuOcJtn^  Contract— In- 
terpretation of  Contract.^  A  building  contract, 
entered  into  by  a  burial  board,  contained  a  clause 
that  it  should  oe  lawful  for  the  said  burial  board, 
in  case  the  said  contractor  should  fail  in  the  due 
performance  of  any  part  of  his  undertaking,  or 
should  become  bankrupt  ...  or  should  not,  in 
the  opinion  and  aocordmg  to  the  determination  of 
the  architect,  exercise  due  diligence  and  make 
such  progress  as  would  enable  the  works  to  be 
effectually  and  efficiently  completed  at  the  time 
and  in  the  manner  therein  mentioned,  to  determine 
the  contract  by  a  notice  in  writing  under  the  hand 
of  the  derk  of  the  burial  board,  and  to  enter  upon 
and  take  possession  of  the  works,  and  of  the  plant, 
tools,  and  materials  of  the  contractors,  and  use  or 
sell  or  use  and  sell  the  same  as  the  absolute  pro- 
perty of  the  burial  board.  The  architect  haying 
giyen  a  certificate  that  the  plaintiff  was  not  ex- 
cising due  diligence,  the  board  gaye  the  notice 
reqn&ed  to  determine  the  contract,  and  took  pos- 
session of  the  works  .*  the  certificate  was  giyen 
boni  fide,  but  the  delay  was  in  fact  occasioned  by 
the  act  of  the  board  in  ordering  extra  works  and 
otherwise :— JSeM,  that  the  board  were,  notwith- 
standing, entitled  to  act  as  they  did,  their  right  to 
enter  on  the  works  being,  by  the  terms  of  the 
contract,  dependent  on  the  opinion  and  judgment 
of  the  architeofc,  and  not  upon  the  contractors' 
failure  to  exercise  due  diligence,  in  fact.    RofiERTS 
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nSJJS  OV  THE  SEA— Accidental  injury  firom 
sea  water      -  -  -  -     117 

See  AcoiDEKTAL  Injcbt  from  Sba  Wateb. 

♦ 

minOV  —  Blection  —  Parliamentary  Elections 
Act,  1868      .  -  .       146,236, 

See  Pabliament.    1,  2,  3.  [861 

PUBADIlf&-'Agreement  not  stated  to  be  written 

[563 
See  AaBEBUEiTT    kot    btatbd   to    bb 
Wbitten. 

Excuse  of  performance — ^Act  of  God  -         1 

See  Afpbemtiobship  Died. 

lUffjoinder  of  plaintiffs-  -  -     364 

See  Mibjodibbb  of  Plaiktiffb. 

Payment  after  action  —Rule  14  of  H.  T., 

1853 622 

See  Constbcctiok  of  Guarantee.    2. 

PEACnCE— Affidayit— Form— 3  &  4  Wm.  4,  c.  74, 

S.91 206 

See  Wife's  Pbopxbty. 

« Appeal  from  rsyising  barrister  -     647 

See  Vote  fob  Pabliauent.    1. 
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Costs — Attendance  of  country  attorney  at 

trial 76 

See  CoMXiflBioir  to  Examikb  Witkess. 

Costs  of  application  for  injunction— Railway 

TraffioAct   -  -  -  -     161 

See  Costs  of  Applioation  fob  Injino- 
tiok. 

Damages  not  exceeding  101. — County  Court 

See  Damages  kot  exceedikg  lOZ.        [17 

Damages  not  exceeding  20Z. — County  Court 

See  Damages  kot  exceeding  202.        [14 

^—  Inspection  of  documents — 14  &  15  Vict.  o.  91», 
s.  6 — Privileged  communications  -  603 
See  Inspection  of  Documents. 

Interrogatories — Bill  of  exchange      -     765 

See  Intebbooatobies  as  to  Bill  of  Ex- 
change. 

Interrogatories— Tending  to  criminate — ^Dis- 
cretion of  Court  -  -  -  184 
See  Tendency  to  Cbiminate, 

Misjoinder  of   plaintiffs — Partnership    364 

See  MisjoiNDEB  of  Plaintiffs. 

Parliamentary  Election  Acts,  1868 

See  Pabliament.    1,  2,  3.  [146,  236,  861 

Payment  after  action  brought  not  pleaded — 

Rule  14  of  H,  T.,  1853      -         —    622 
See  CoNSTBuonoN  of  Gvabantek.    2. 

Pleading :  See  Pleading. 

Securityforcosts— Executor— Insolvent  645 

See  Secueity  fob  Costs. 

PSEBEKDABIES— Convocation— Bight  of  voting 
See  Convocation.  [107 

FSUlOIrAL  AHD  AGENT— Authority  —  Misre- 
presentation— Measure  of  damages  212 
See  Bbeacb  of  Contbact  fob  Lease. 

Authority  to  receive  payment — Payment  by 

cheque  -  -  -  -     680 

See  Attthobitt  to  BBOEiyE  payment. 

Broker— Custom  of  Stock  Exchange    26,  36 

See  Custom  of  Stock  Exchange.    1,  2. 

FBIVILEOED  00]aCinnCAII0ir8— Inspection  ( f 
documents- 14  &  15  Vict.  c.  99,  s.  6  603 
See  Inspection  of  Documents. 
FSOOT  OF  ANEUITT  IK  BANKETJPTOT— 12  d: 
13  Viet,  c  106,  s.  115— Deed  of  Aseignment  under 
24  d;  25  Vict.  e.  134,  s.  192 :  Joint  and  several 
Crediton.^  An  annual  payment  was  reserved  to 
the  plaintiff  by  a  deed  by  which  it  was  provided 
that  the  payment  should  cease  if  the  plaintiff 
should  refuse,  neglect,  or  fail,  or  become  incapable 
to  perform,  observe,  or  abide  by  any  of  the  stipa- 
lations  therein  contained.  Amongst  these  were 
stipulations  that  the  plaintiff  should  use  his  best 
endeavours  to  preserve  and  extend  the  business  of 
the  grantors,  and  would  not  by  any  act,  neglect, 
omission,  or  default  injure  the  same,  or  impede  the 
success  thereof;  that  he  should  perform  such  feer- 
vices  and  discharge  such  duties  as  the  grantors 
should  reasonably  require:  that  he  would  not,  whilst 
the  grantors  should  continue  to  carry  on  the  busi- 
ness in  question,  be  engaged  or  concerned  in  a  simi- 
lar business  within  twenty  miles  of  St.  Paul's ;  and 
that  any  difference  between  the  parties  should  be 
referred  to  arbitration  :— ifold,  that  this  was  not 
an  annuity  payable  under  s.  175  of  12  &  13  Vict 
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c.  106,  the  conditions  for  its  defeasance  being  00 
uncertain  as  to  render  it  incapable  of  yaloation, 
and  that  it  was  therefore  not  barred  by  a  deed 
executed  hj  the  grantors  for  the  benefit  of  creditors 
under  s.  192  of  the  Bankruptcy  Act,  1 861 .  Bbett 
V.  Jackson  -----  359 
FSOFZBTT— Sale  of  unasoertained  goods— Appro- 
priation -  -  -  -  270 
See  Sale  of  Unabcebtained  Goods. 
FBOZniATE  OAUBE  OF  DTJUBT— iV^lt^ee— 
Carrier  of  Fatsengen.'i  The  door  of  a  oamage,  in 
which  the  plaintiff  was  being  carried  aa  a  paasen- 
gar,  on  the  defendants*  railway,  ilew  open  several 
times  through  the  negligence  of  the  aefendants. 
There  was  room  in  the  carriage  for  the  plaintiff  to 
sit  away  from  the  door,  and  the  train  would  have 
stopped  at  a  station  in  three  minutes.  The  plain- 
tiff shut  the  door  three  times.  The  door  opened  a 
fourth  time,  and  in  endeavouring  to  shut  it  again 
the  plaintiff  fell  out  and  was  uurt  The  train 
stopped  at  three  stations  between  the  time  when 
the  door  first  opened  and  the  occurrence  of  the 
accident: — Held,  that,  as  the  inconvenience  that 
the  plaintiff  would  have  suffered  if  he  had  not 
shut  the  door  was  slight,  and  the  peril  incurred  in 
his  attempt  to  shut  it  considerable,  the  injury  he 
suffered  was  not  the  necessary  or  natural  result  of 
the  company's  negligence,  and  that  they  were 
therefore  not  liable  for  sucli  injury.  Adaks  v. 
The  LANOASHrRE,  &0.,  Bailwat  Company  -  780 
PUBLIC  SHTEBTAHnCEHT  OB  AJCVBEMEKT— 
Sunday— Hdigiout  Servioe'-2l  Geo.  3,  c  49,  9.  1.] 
By  21  Geo.  3,  o.  49,  s.  1,  it  is  enacted  that  any 
house,  room,  or  other  place  which  shall  be  opened 
or  used  for  public  entertainment  or  amusement,  or 
for  publicly  debating  on  any  subject  whatsoever 
upon  any  part  of  the  Lord's  Day,  called  Sunday, 
and  to  which  persons  shall  be  admitted  by  the 
payment  of  money  or  by  tickets  sold  for  money, 
shall  be  deemed  a  disorderly  house  or  place. — 
Meetings  were  held  on  Sunday  evenings  in  a  hall 
duly  registered  for  that  purpose  as  a  place  of  reli- 
gious worship.  The  pTOoeedings  at  we  meetings 
consisted  of  the  performance  of  sacred  music  and 
the  deUvery  of  an  address,  which  was  sometimes 
of  a  religious  tendency,  sometimes  neutral,  but 
never  pro&ne.  Admission  to  the  body  of  the  hall 
was  gratuitous,  but  tickets  were  sold  and  money 
taken  for  admission  to  reserved  seats.  The  object 
of  the  persons  who  held  the  meetings  was  not 
pecuniary  ^in,  and  they  honestly  intended  to  in- 
troduce rebgious  worship,  though  not  according  to 
any  established  or  usual  form: — STe/d,  that  the 
proceedings  at  the  meetings  were  not  an  enter- 
tainment or  amusement  within  the  Act.  Baxter 
V.  Lanolet      -----       81 

mUC-BOJJffE—Evidenee^Onus  of  Proof-Se- 
freehmerU  for  Travellers  on  Sunday— 2  &  3  Vict.  c. 
47.  ».  42—11  &  12  Vict  c.  43.  e.  14.]  By  2  &  3 
Vict.  c.  47,  s.  42,  no  licensed  victualler  shall  open 
his  house  for  the  sale  of  wine,  spirits,  Ac,  on  Sun- 
days "before  the  hour  of  one  in  the  afternoon 
except  refreshment  for  travellers."— By  11  &  12 
Yict  o.  43,  B.  14,  If  a  complaint  before  justices 
"  shall  negative  any  exemption,  exception,  proviso, 
or  condition  in  the  statute  on  which  the  same 
shall  be  framed,"  it  shall  not  be  necessary  for  the 
oomplainsi^t  to  prove  such  negative,  but  the  de- 
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fondant  may  prove  the  affirmative  thereof  in  his 
defence  if  he  would  have  the  advanta^  of  the 
same. — ^Upon  a  complaint  against  a  keeper  of  an 
ale-house  under  s.  42  of  2  &  3  Vict.  c.  47,  for 
keeping  his  house  open  for  the  sale  of  wine,  spirit^*, 
&c.,  "  before  one  o'clock  on  Sunday  afternoon,  the 
same  not  being  for  the  refreshment  of  travellers : — 
Heid,  following  Ikiylor  v.  Humpkrieg  (17  C.  B. 
(N.8.)  539 ;  34  L.  J.  (M.C.)  1).  that  notwithstand- 
mg  s.  14  of  11  &  12  Vict.  c.  43,  the  complainant 
was  bound  to  prove  affirmatively  that  the  perw>nB 
supplied  by  the  defendant  were  not  travellers. 
DavISV.  S<SAOE  ....       ITB 

9. Befrethment  for  TraveHeri  on  Sunday 

—11  d;  12  Vidt.  c  49.  ».  1.1  11 «  12  Vict  o.  49. 
s.  1,  enacts  that  no  Uoensed  victualler,  &c.,  shall 
open  his  house  for  the  sale  of  wine,  epiritfl.  ale, 
&0.,  or  sell  the  same,  on  Sunday,  before  half-past 
twelve  o  clock  in  the  afternoon,  except  **  as  re£i«sli- 
ment  for  travellers." — ^A.  walked  on  a  Sunday  to 
a  spa  two  and  a  half  miles  distant  from  his  resi* 
denoe  for  the  purpose  of  drinking  the  miiieaal 
water  there  for  the  sake  of  his  health,  and  was 
sapplied  with  ale  at  an  hotel  at  the  spa  before 
half-past  twelve  o'clock  in  the  aftemoofn : — HtH, 
that  A.  was  a  *'  traveller"  withfai  the  exeeptifiD  in 
8. 1  of  11  ft  12  Vict  a  49.    Pbpia)w  v.BioBABDSoy 

[108 

BAILWAT  AlTD  GAVAL  ISATFIC  AOT     -      161 

See  Com  of  Appucatioh  vob  tsrcvo- 

TZON. 

BAILWAT  COXPAinr  — Compensation  — Lands 

Glauses  Act— Bed  of  river  -       59 

See  OwKEBsmp  of  Bed  of  Btveb. 
Negligence— Evidence  -  -  .     619 

See  EviDENOB  of  Neglioknce. 
Negligence— Proximate  cause  of  injury    789 

See  Pboxihatb  Gausb  of  Imjurt. 
Notice  to  treat— Lands  Glaufles  Act,  1845 

See  NonoB  to  Tbkat.  [97 

—  iddTe  fiBMAas — Shareholder— Ptoid  up  shans 

See  SontB  Faoias.  [9 

BAILWAT  TOLLS— Cattle  Plague  Oidere,  1S67 

See  Cattls  Plagte  Obdebs,  1867.  [181 
BAILWAT8  0LAUBE8  ACT,  1845  (8  d;  9  FMi. 
e.  20) — Compenmdion  for  Damage  to  Goode  in  the 
Exercise  by  the  Company  of  the  Powers  conferred 
on  them  by  the  Acts.']  The  6th  ft  16th  seetions  of  the 
Bailways  Glauses  Consolidation  Act,  1845  (8  Viet 
c.  20),  are  not  confined  to  structural  damage  and 
depreciation  in  value  of  the  puremises,  but  also  en> 
title  a  claimant  to  compensation  for  damage  occa- 
sioned to  goods  therein  by  reason  of  the  exercise 
of  the  powers  conferred  upon  the  company  by  the 
Acts  of  Parliament  Knock  v.  Xhs  Hetbofqutav 
Railway  GoiEFAinr  -  -  -  -  181 
BATIHO— Borough  vote  for  parliament  468,476, 

[498,  ML  M5 

See  Vote  for  Pabijamknt.  6,7,8/9,13, 
Bepresentation  of  People  Act,  1867— Legal 

incimaoity— Practice         -  •     559 

See  &EPSB8SMTAT10N  OF  THE  Pjboplb  Aor. 
1867. 
BBRBSHGB  BACK  TO  ABBIXBAIOB— iMOro- 
tioiir^Mittake.'}    An  action  and  aU  natters  in 
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differenoe  haying  beea  lefened  to  the  maater,  he 
DUfcde,  by  mistake,  an  award  in  favour  of  the  de- 
fendant. The  mistake  arose  from  his  omitting  to 
take  aoooimt  of  an  advance  by  the  plaintiff  to  the 
defendant,  which  had  been  duly  proved  before 
him,  bat  which,  at  tlie  time  of  making  the  award, 
he  overlooked.  The  mistake  was  admitted  by 
both  parties^  and  the  master  stated  to  the  Court 
the  circumstances  under  which  it  arose.  On  a 
motion  by  the  plaintiff: — HMf  that  the  Court 
had  power  to  refer  the  award  back  to  the  master. 
Flynn  v.  EoBEBiaoN  -  -  -  -  324 
B£0UUB  GEHXSAUSa— Parliamentary  Elections 

Act,  1868  .  -  -  -  771 
BEFKESXHTATIOH  07  TEE  PEOPLE  AGTC,  1807 
(30  d:  31  VicL  e.  102),  e,  b^—BegiUration  Act  (6 
Viet.  c.  18).  8,  98— LcgoZ  In^pacity  to  Voto— 
Bating — Voter  riot  retted,  but  Objection  not  token  at 
ViO  Court  of  Revision,^  Sect.  98  of  6  Vict.  c.  18,  i 
makes  the  register  in  force  at  the  time  of  an  elec- 
tion oondusiye  as  to  the  right  to  vote  of  every  per- 
son thereon,  except,  1.  Where  the  name  of  the 
voter  has  either  been  specially  retained  upon  the 
register,  or  inserted  therein,  or  expunged  or 
omitted  therefrom,  by  the  express  decision  of  the 
revising  barrister ;  2.  Where  there  is  at  the  time 
of  voting  a  legal  incapacity  under  any  statute ;  3. 
Where  there  is  any  other  legal  incapacity  at  the 
time  of  voting,  which  may  have  arisen  subse- 
quently to  the  last  day  of  July.-^Occupiers  of 
housed  in  a  borough  were  placed  on  the  list  of 
voters  for  the  borough.  A  rate  had  been  made 
within  the  borough  during  the  twelve  months 
preceding  the  last  day  of  July,  and  such  rate  was 
made  upon  and  was  paid  by  the  landlords  of  such 
occupiers.  The  names  of  the  occupiers  did  not 
app|ear  upon  the  rate-book.  No  objection  to  the 
registration  of  these  occupiers  was  made  before 
the  revising  barrister,  and  they  subsequently  voted 
at  an  election  for  the  borough  : — Hddj  on  a  special 
case  stated  in  a  petition  against  the  return  of  one 
of  the  members  for  the  borough  under  the  Eepre- 
senfation  of  the  People  Act,  1867,  that  s.  56  of  the 
Bepresentation  of  the  People  Act,  1867,  incor- 
porated s.  98  of  6  Yict.  c.  18 :  and  that  no  objec- 
tion conld  be  taken,  on  the  petition,  to  the  votes  of 
these  occupiers,  as  their  case  did  not  fall  within 
any  one  of  the  exceptions  mentioned  in  s.  98  of  6 
Vict.  c.  18 ;  and  the  register  was,  therefbre,  conclu- 
sive evidence  of  their  right  to  vote.  Byder  v, 
Hakiltov  (New  Sarum  Petition)  -  -  559 
s.  3    -          -      874,468,476,488,498,529 

See  Vote  fob  Parliament.    7,  8,  9, 11, 
12, 14. 
88.4,61   -----     525. 

See  Vote  pob  Pabliamknt.    13. 
Bfi.4.56,59        -         -  -  -     589 

See  Vote  fob  Pabliamknt.    3. 
8.5  -  -  -  -         429,434 

See  Vote  fob  Parliament.  17, 22. 
BX80I.UTI0V  07  CEEDITOBS— ^an^ru2)^^cf, 
1861  (24<fe  25  Vict,  e,  134). «.  IIO— Mode  of  Wind- 
ing up  the  Ettaie,']  Section'  1 10  of  the  Bankruptcy 
Act,  1861,  gives  a  specified  majority  of  creditors 
power  to  resolve  that "  proceedings  in  bankruptcy 
shall  be  suspended  and  the  estate  of  the  bank- 
rupt shall  be  wound  up  and  administered  in  such 
manner  88  Buoh  majority  shall  direct."    Abank- 
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rupt  proposed  at  a  meeting  of  his  creditors  that' 
the  l^nkruptcy  should  be  suspended  under  s.  110, 
and  that  he  should  receive  back  his  estate  and 
pay  a  composition  of  2s.  6d.  ia  the  pound.  The 
creditors,  by  a  resolution  duly  confirmed,  accepted 
the  proposal.  The  resolution  did  not  purport  to 
re-vest  the  estate  in  the  bankrupt  until  after  the 
payment  of  the  composition.  The  messenger  of 
the  court  of  bankruptcy  then  went  out  of  pos- 
session, but  the  creditors*  assignee  who  had  gua- 
ranteed the  messenger  his  fees,  retained  the  ke3r8 
of  the  premises.  Subsequently  and  before  pay- 
ment of  the  composition,  a  judgment  creditor,  who 
WAS  not  present  at  the  meeting  and  had  not  as- 
sented to  the  resolution,  issued  execution  and 
seized  goods  belonging  to  the  bankrupt's  estate. 
On  an  interpleader  summons  between  the  assignee 
and  the  execution  creditor : — Eetd,  that  the  fiEtot 
of  the  bankruptcy  being  suspended  under  s.  110 
did  not  re-vest  the  estate  in  the  bankrupt,  and 
that  the  assignee  was  therefore  entitled  to  the 
goods.— iSem&fe,  per  Montague  Smith,  J.,  that  the 
resolution,  if  valid  under  s.  110,  was  bmding  on 
non-assenting  creditors. — SenMs,  per  Brett,  J., 
that  the  bankruptcy  still  continued  in  force  till 
the  bankrupt  obtained  his  discharge.  —  Qtiery, 
whether  a  resolution  to  accept  a  oompoeitton  is 
within  8. 110.  Maodonaid  v.  Thompbok  -.  747 
BXSTOBIFO  ATTOBinSY  90  BffLL— Condition  of 
restoring  to  the  RoK,  where  etruek  off  for  Mieap- 
propriation  of  Moneyn  of  a  Ciienf.J  Where  an 
attorney  has  been  struck  dS  the  roll  for  a  fraudu- 
lent misappropriation  of  moneys  of  a  client  in- 
trusted to  him  for  investment,  it  is  a  condition 
precedent  to  his  being  restored  that  he  should 
have  made  full  restitution,  or,  at  least,  all  the 
restitution  in  his  power.  IK  be  W.  6.  Poolb  850 
BXVISnrO  BABBISIZB — Appeal  —  Practice  — 
Costs         -----     547 

See  Vote  fob  Pabliambnt.    1. 
EEVOCATIOV^-Authority  to  fiactor  -       08 

See  Factobs  Acts. 
SIPABIAH  OWNER— Navigable  river       -     629 

See  Kavigablb  Bivbb. 
BlVSa  —  Ownership  of  bed  —  Compensation  — 

Lands  Clauses  Act,  1845    -         -       59 

See  Ownership  of  Bed  of  Biveb. 
Biparian  owner  -         -         -     689 

See  Navigable  Biveb. 
BOLL — Attorney  —  Bestoratiou  —  Bestitution   of 

money  _  -  -  -     850 

See  Bestobino  Attobnet  to  Boll. 
BULE8— Friendly     society— Construction— Arbi- 

tration--njustio6s     -         -         -     888 

See  Fbisnply  SociEnr. 

SALS  OF   O00D8— Deposit   of  weight   notes- 
Measure  of  damages  -  -     888 
See  Deposit  of  Weight  Notes. 
BALE  OF  SHABB8— Custom  of  Stock  Exchange 
— Indemnity  against  colls  -          -  86, 86 
See  Custom  of  Stock  Exchange.    1, 2. 
SALE  OF  UHASOEBTAIBED  OOODS— PoMing  of 
Property — Appropriation — Aeeent —  Vendor  and 
Purehnter,']    The  plaintiff  at  a  fair  orally  con- 
tracted to  seU  to  the  defendant  at  a  given  prioe 
per  owt  two  pooketB  of  hops  which  weie  on  the 
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*8potf  and  which  were  there  inspected  and  approTed 
by  the  defendant,  and  also  two  other  pocKets  of  | 
which  samples  were  shewn,  but  wliich  were  lying 
in  a  warehouse  in  London.  The  defendant  took  , 
away  with  him  (and  afterwards  paid  for)  thfe  first 
two  pockets,  but  the  last  two  were  to  be  forwarded 
to  him  at  a  future  time.  On  his  return  to  London, 
the  plaintiff  went  to  the  warehouse  and  selected 
two  out  of  three  pockets  wljich  he  had  there,  and 
directed  the  warehouse-keeper  to  mark  them  **  to 
wait  the  buyer's  order,"  but  no  alteration  was 
made  in  the  wareliouso-kecper's  books,  and  he 
continued  to  hold  the  plaintiff  liable  for  the  rent. 
The  plaintiff  a  few  days  afterwards  sent  the  de- 
fendant an  invoice  describing  the  numbers,  the 
weight,  end  the  prices  of  the  two  pockets  de- 
livered at  the  fair,  and  also  of  the  two  which  had 
been  set  apart  at  the  warehouse,  and  at  the  same 
time  inclosed  a  draft  for  acceptance.  The  de- 
fendant sent  back  the  draft  unaccepted,  and  re- 
fused to  receive  the  last  two  Dockets.  In  an  action 
for  goods  bargained  and  sold : — Held,  no  evidence 
which  would  warrant  a  jury  in  finding  that  the 
appropriation  of  the  two  pockets  in  me  London 
warehouse  was  either  originally  authorized  or 
Bubeequently  assented  to  by  the  buyer,  and  that 
consequently  the  property  in  them  did  not  pass  by 
the  contract.    Jennbr  v.  Smith      -  -     870 

8GIBE  JAClAB^BailiDay  Company —Shareliolder 
—Paid-up  Sharet.']  A  railway  company  deported 
witii  a  bank  1500  shares  as  security  for  an  advance 
of  5000/.,  the  certificate  on  the  face  of  it  pur- 
porting that  the  sharea  were  "registered  as  fully 
paid  up  in  the  books  of  the  company."  In  the 
Begister  of  Sliareholders  the  names  of  the  chair- 
man and  manager  of  the  bank  were  inserted 
simnly  as  holders  of  the  shares ;  but  in  the  Call 
Book  was  this  memorandum,  "Deposited  at  bank 
as  security  for  overdraft.**  Upon  a  rule  for  a  sci. 
fa.  against  the  persons  in  whose  names  the  shares 
were  registered : — Held,  that  they  were  not  liable ; 
but,  the  plaintiff  being  desirous  of  raising  the 
question  upon  the  record,  the  Court  allowed  the  sci. 
fa.  to  go,  subject  to  a  special  case.  Ouebt  v.  The 
WoacesTER,  Ac,  Bailway  Compaky  -         9 

KEAL— Contract — ^Trading  corporation      -     617 

See  Tbadino  Cobpobation. 
8BASGEIKG  OH  A  HIOEWAT->Ga»te~25  dt 
26  VicL  c.  1 14, 6.  2.]  By  25  &  26  Vict.  c.  114,  s.  2, 
it  is  enacted  that  it  shall  be  lawful  for  any  con- 
stable in  any  highway,  street,  or  public  place,  to 
search  any  person  whom  he  may  nave  good  cause 
to  suspect  of  coming  from  any  land  where  he  shall 
have  been  unlawfully  in  pursuit  of  game,  and 
having  in  his  possession  any  game  unlawfolly 
obtained,  or  any  guns,  nets,  or  engines  used  for 
taking  gome,  and  should  there  be  found  any  game 
or  any  such  article  or  thing  as  aforesaid  upon  any 
such  person,  to  seize  and  detain  such  game,  article, 
or  thing,  and  such  constable  ghall  in  such  case 
apply  for  a  summons  citing  such  person  to  appear 
before  two  justices;  and  if  such  person  shall  have 
obtained  such  game  by  unlawfully  going  on  laud 
in  pursuit  of  game,  or  shall  have  used  any  buth 
article  or  thing  as  aforesaid  for  taking  game,  such 
person  shall  pay  a  penalty,  and  shall  forfeit  such 
game,  guns,  nets,  &c.  i—Held,  that  in  order  to 
justify  a  conviction  under  this  stction  it  is  neces- 


8BABGHIV0  OH  A  WUBXWAY— continued. 

sory  that  game  or  instruments  for  faking  game 
should  be  found  on  the  oocused  in  a  highway.  It 
is  not  sufficient  that  the  accused  should  be  seen 
in  a  highway  and  followed,  and  game  found  on 
him  elwwhere : — SemtU,  it  is  also  neooaoary  that 
the  game  or  instruments  for  killing  or  taking 
game  should  be  detained  and  taken  from  the 
accused  in  the  highway,  in  order  to  give  magis- 
trates jurisdiction  to  convict  for  the  dfience. 
Clarkx  v.  Cbowdeb  ...  -     68S 

BECUJULTY— Parliamentary  Elections  Act,  1868— 
Practice        -  -         -  -     236 

See  Pabliament.    1. 

SECUEITY  FOX  COBTB— Practice— PlaitUtf  ruing 
as  Executor — In9dlw7d,'\  In  an  actiou  by  two 
executors,  one  of  whom  is  out  of  the  iuriadiction 
and  the  other  insolvent,  the  defendant  is  not 
entitled  to  a  stay  of  proceedings  until  they  g^ve 
security  for  costs.    Sykes  v,  Stses  -  -     M6 

8EQUX8TRATI0N'— Suspension  of  incumbent  687 

See  BusPENSioN  of  Incumbent. 
SXT-On— 'Mutual  credit— Bankruptcy       -     Ml 

See  BANKBrPTCT  of  Onb  of  Setbbal 

JOIMT  DBUTOBB. 

BSWSB8 — Eaeement-— Bight  to  lateral  eupporl— 
Metropolitan  Board  of  Works— il  &  12  Vict,  c  112 
—18  &  19  Viet.  c.  120— Metropolitan  Baiheay 
Company— n  dc  19  VicL  c.  cexxi.}  A  sewer  made 
by  the  Metropolitan  Commissioners  of  Sewers 
under  the  powers  vested  in  them  by  11  &  12  Yict 
c.  112,  was  transferred  to  the  Metropolitan  Board 
of  Works  bv  18  &  19  Vict.  e.  120.  The  Metro- 
politan Bailway  Company  having,  by  the  con- 
stmction  of  their  railway,  deprivc^d  the  sewer  of 
its  lateral  support  less  than  twenty  years  after  it 
was  made,  the  sewer  burst.  In  an  action  by  the 
Metropolitan  Board  of  Works  to  recover  the  sum 
awarded  by  an  arbitrator,  under  the  Lands  Clauses 
Consolidation  Act,  for  the  damage  thereby  sus- 
tained:— Held  (affirming  the  judgment  oif  the 
Court  below),  that  the  Metropolitan  Board  of 
Works  had  acqmred  no  right  to  lateral  support 
for  their  sewer,  either  under  the  above  Acts  or 
otherwise,  and  were  not  entitled  to  leoover.  The 
Mbtbopolitan  Boabd  of  Wobsb  v.  Thb  Metro- 
roLiTAN  Bailway  Company  -         -  Sx.  Ch.  19S 

gSABXHOLDEB — Bailway  company— Scire  facias 
— ^Paid-up  shares     -  -  -         9 

See  Scire  Facias. 

SHARES— Sale— Custom  of  Stock  Exchange  96, 86 
See  CcaroH  of  Stock  Exchange.    1,  2. 

Bailway  company — gcire  facias — Paid-up 

shares  -  -  -  -         0 

See  Scibe  Faciab. 
SHIP  AHD  8HIPFIK0 : 

See  Mabine  Inscbance. 
Payment  of  Freight. 
SHIP'S   ABTIGLEa— Construction— Wages— For- 
feiture -  -  -  -     880 
See  CoNffTUCTiON  of  Ship's  Abticles. 
SMALL  nHSMKHTB  ACT  -                     -     £02 

See  Vote  fob  Pabliament.    6. 
STATUTES: 
8Hen.  6,c.  7  -  -  -  -     897 

See  VoiE  FOB  Pabi^ument.    2i. 
I 
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8TATUTS8 — eontinned. 
I  Geo.  3,  c.  49,  s.  1 


iin>Bl. 


-      81 

See  PXTBLIO  EinVBTAINlfSlIT  OR  AjfUBl- 
HEXT. 

22  Geo.  3,  a  45       •*  -  -  -     996 

^06  YoTB  FOB  Pablumxiit.    25. 
50  Geo.  3,  c.  clxyi  -  -  -  -     689 

See  Nayigable  Riteb. 

57  Geo.  3,  c.  Ix.  8.  2  -         -         -     177 

See  Bbokeb. 

9Ggo.  4,  c.  94         ....       93 

See  Factobs  Aots. 
1ft  2  Wm.  4,  0.37.88.23,24        -  -     762 

See  Tbuok  Act. 
2  Wm.  4,  c.  45,  8. 18  -  -  -     464 

See  Vote  fob  Pabliament.    16. 
B.  25       -  -  -  -     486 

See  Vote  fob  PABLiAifENT.    23. 
8. 27       -         -  -         -     688 

See  Vote  fob  PABLiAuxyT.    10. 
8.  30       -  -  476,  488,  686 

See  Vote  fob  Pabliameht,    8, 11, 13. 
8. 78       -  -  -  -     639 

See  Vote  fob  Pabuambnt.    3. 

5  &  4  Wm.  4,  0.  74, 8.  91   -  -  -     906 

See  Wife's  Pbopebtt. 
1^2  Vict  0.106    .  -  -         .     687 

See  Sx»FBNflioN  of  Incuiibbkt. 
Ill  2  Vict.  c.  110,  8. 18      -  -  -     166 

See  Garnibree. 

2  &  3  Vict  c.  47,  8.  42       -  -  -     178 

See  PuBUO  House.    1. 

3  &  4  Vict  c.  86     -  -  -  -     687 

See  ScsFENSiQK  of  Incujibent. 
3  &  4  Vict.  c.  113  -  -  -  -     107 

See  Ck>irvocATiox. 
5A6Viotc.89     -         -  -  .       93 

See  Factors  Acts, 

6  Vict  c.  18,  8.  7    -  -  -  -     400 

See  Vote  for  Parliament.    19. . 
8.17       :  -  -        461,464 

See  Votb  fob  Parijahent.    4,  5. 
88. 42, 44  .  .  -     898 

Set  Vote  fob  Pabliament.    26. 
8. 74       -  -  -         -     480 

See  Vote  fob  Pabliament.    17. 
8. 75       -  -  -  -     498 

See  Vote  fob  Pabliament.    9. 
8.98       -  -  -  -     669 

See   Rbpbesentation   of    the  Pbofle 
Act,  1867. 
88. 100,  101       -         -         -     417 

See  Vote  for  Parliament.    21. 
8.  101     -  -  *  -     428 

See  Vote  fob  Pabliament.    15. 
8  Vict.  c.  18,  8. 18  ....       97 

See  Notice  to  Treat. 
8. 68       -  -  -  -       69 

See  Ownership  of  Bed  of  Bites. 
8  Vict.  c.  20,  «.  6, 16         -  -  -     181 

See  Railways  Clauses  Act,  1845. 

11  &  12  Vict  c.  43,  8. 14   -  -  -     179 

See  Pcblio  House.    1. 


8tATUTSB—i»nl%nued. 

11  ft  12  Vict  0.  49,  8. 1      -  .  -     168 

See  Public  House.    2, 

•  11  ft  12  Vict  c.  112  ...     X98 

See  Sewers. 

12  ft  13  Vict  0.  106,  8. 171  -         661, 714 

See  Bankbuftcy  of  One  of  Several 
Joint  Debtors. 
Mutual  Credit. 

r-»:^75     -         -         -         -     960 

See  Pboof  of  Annuity  in  Baneruptcy. 

13  ft  14  Vict  c.  21,  8.  4      -  .  -     874 

See  Vote  for  Parliament.    14. 
13  ft  14  Vict.  c.  41.  8.  6     -         -  -       80 

See  Parish  Clerk. 

13  ft  14  Vict  c.  99  -  -  .  -     608 

See  Vote  for  Pabliament.    6. 

14  ft  15  Vict  c.  14.  8.  1  ^  -  -  -     488 

iSM  Vote  FOB  Pabliament.    11. 
14  ft  16  Vict  o.  25,  8. 1      -  -  -       91 

See  Kmblements. 
14  ft  15  Vict.  c.  99,  8.  6     -  -  -     608 

See  Inspection  of  Documents. 
17  ft  18  Vict  c.  31  -  -  -  -     161 

^Coffrs  OF  Application  fob  Injunction. 
17  ft  18  Vict  c.  104  -  -  -     880 

See  Constbuction  of  Ship's  Abticles. 
17  ft  18  Vict.  c.  125, 8.  61  -  -  70,  766 

See  Intebbooatobibs    in    Action   for 
Libel. 
Intebbooatobieb  as  to  Bill  of  Ex- 
change. 
68. 60, 61  -         -         -     166 

See  Gabnibbee. 
8.68        -  -  -  -       97 

See  Notice  to  Tbeat. 

17  ft  18  Vict.  c.  ccxxi       -         -.         -     192 

See  Sewers. 

18  ft  19  Vict.  0.  67  -  -  -  -       14 

See  Damages  not  exceeding  20^ 

18  ft  19  Vict  c.  120  -  -  -     199 

See  Sewers. 

19  ft  20  Vict  c.  108,  8. 26  -  -  -     614 

See  Certificate  for  Costs. 

20  ft  21  Vict  c.  43  -  -  -  -     988 

See  Friendly  Society. 

24  ft  25  Vict  c.  134,  8. 110  -  -     747 

See  Resolution  of  Cbeditobs. 

—  8.  192     -  .         .  .     969 

See  Proof  op  Annuity  in  Baneruptcy. 

25  ft  26  Vict  c.  89  -  -  -  -     617 

See  Trading  Oobpobation. 

88. 74, 75  -  -  -     731 

See  Liability  after  Bankruptcy  fob 
Calls. 

25  ft  26  Vict  c.  102,  8.  75  -  -  -       86 

See  General  Line  of  Buildings. 
25  ft  26  Vict  c.  114,  8.  2    -  -  -     688 

See  Seabchino  on  a  Highway. 
25  ft  26  Vict  c.  ocxxiii.  8.  230      -  -     181 

See  Cattle  Plague  Obdbbs,  1867. 
26ft27Vict.  c.  78,  8.  4     -  -  -     664 

See  Appobtionment. 
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27  &  28  Vict.  c.  cccxv.  8.  13 

See  Notice  to  Tre  at 

28  Vict.  c.  36,  8.  6  - 

See  Vote  for  Parliament.    20. 
30  &  31  Vict  c.  102,  8.  3   -    374,468,476,488, 

[498,629 

See  Von  for  Parliament.    7,  8,  9, 11, 

12,  14. 

88.  3,  7,  8 

See  Vote  por  Parliament.    6. 

88.4,61   -  -  - 

See  Vote  for  Parliament.    13. 

88. 4,  56,  59       - 

See  Vote  fob  Parliament.    3 

See  Vote  fob  Parliament.    17. 
89.  30, 59 

See  Vote  for  Parliament.    19. 
8. 56       - 

See  Representation   of   the 
Act,  1867. 
88. 56. 69  -  -  -     426 

See  Vote  for  Parliament.    23. 

30  &  31  Vict.  c.  141,  8.  9    -  -  -     128 

See  Contract  in  Writino. 
30&31  Vict.  c.  142,  8.5    -  -     14,17,614 

See  Damaged  not  exceeding  lOZ. 

Damages  not  exceeding  20/. 

Certificate  for  Costs. 

31  &  32  Vict.  c.  46,  8. 14    - 

See  Vote  for  Parliament.    2. 
31  &  32  Vict  c.  58,  as.  17.  19       - 

See  Vote  for  Parliament.    19. 
31  &  82  Vict  c  125  -  -         146,861 

See  Parliament.    2,  3. 
88.  6,  8,  9,  22,  26         -  -     236 

See  Parliament.    1. 
STOCK   XXCEAKOE  —  Usage  —  Employment  of 

broker  -  -  -  -26,36 

See  Custom  of  Stock  Exchange.    1,  2. 

SUHTG  AHD  LABOUBIHO  CLAXJSB— Marine  In- 
surance— Bunning-doum  ClaueeS]  A  policy  was 
made  subject  to  a  stipulation  that,  in  case  the 
Tessel  should  by  accident  or  ne^^ligcnce  run  down 
or  damage  any  other  vessel,  and  the  assured  should 
thereby  become  liable  to  pay  and  pay  as  damages 
any  sum  not  exceeding  the  value  of  ship  and 
freight,  by  or  in  pursuance  of  any  judgment  of 
any  Court  given  in  any  action  defended  with  the 
consent  of  the  underwriters,  they  (the  under- 
writers) would  bear  and  pay  a  given  proportion 
of  the  sum  so  paid. — The  owners  were  sued  for 
running  down  another  vessel,  and  obtained  a  judg- 
ment in  their  ftivour,  but  were  put  to  costs : — 
Sdd  (affirming  the  judgment  of  the  Court  of 
Common  Pleas>,  that  these  costs  were  not  roco- 
yerable  from  the  underwriters  either  under  the 
running-down  clause  or  under  the  usual  suing 
and  labouring  clause.  Xenos  v.  Fox  £z.  Ch.  665 
DuiviiAT — Public  entertainment  or  amusement 

[21 
'   See  PcBLio  Entertainment  or  Amlse- 

•   MENT. 

—  Traveller— Public  house  -  -    168, 172 

See  PcBuo  House.    1, 2. 


600 


400 


8DFPQBT  07  LAHB—Sewera— Easement  -     188 

See  Sewbrb. 
SUSPSFSZOV  OF  INCUinXEST— Sequestration— 
1  <fe  2  Viet.  c.  lOe— Church  Discipline  AH  (3  <fr  4 
Viet.  c.  86) — Sentence — Ambiguity.']  When  a 
clergyman  has  been  suspended  ab  officio  et  a  be- 
neficio,  he  is  not  entitled  to  any  of  the  profits  of 
the  b^efioe,  and  cannot  recover  them  by  action 
during  the  continuance  of  the  suspension,  aJfiioucrh 
no  sequestration  may  have  issued. — ^When  a  sen- 
tence of  suspeneion  is  pronounced  under  the 
Church  Discipline  Act,  the  sentence  need  not 
shew  on  its  face  that  seven  days  notice  of  the 
execution  of  the  commission  was  given,  as  re- 
quired by  s.  4  of  the  Act,  or  that  the  inquiry  was 
in  public,  or  that  the  other  provisions  of  the  statute 
as  to  the  preliminary  proceedings,  with  which  the 
bishop  pronouncing  the  sentence  has  not  been 
personally  concerned,  have  been  strictly  observed. 
— A  chai^  of  having  committed  adultery  or  forni- 
cation with  A.  B.  is  sufficiently  definite  to  sustain 
a  sentence  of  suspension.    Morris  v.  Oodbx    687 

TEKFS8T— Marine  insurance — Voyage  ddared 
See  Voyage  Delayed.  '[206 

TEVAHTS  nr  COKKOV—JWepas^— Bight  to  Crops 

— Landlord  and  Tenant,]  One  tenant  in  common 
cannot  maintain  trespass  against  another  tenant 
in  common  for  cutting  in  due  season  and  canying 
away  the  whole  produce  of  the  common  property, 
a  crop  of  hay.    Jacobs  v,  Seward  -         -     S28 

TERD£VCT  TO  CBXXIBiLTE—InterTogaioriee^ 

Discretion  of  the  Court]  Interrogatories,  the  an- 
swers to  which  may  criminate  the  person  interro- 
Cted,  will  not  he  alloweii  under  the  Common 
w  Procedure  Act,  1854,  upon  the  common 
affidavit.  Special  otrcumstanees  must  be  aihewn 
which  render  them  necessary,  and  it  is  a  mattcT 
for  the  discretion'  of  the  judge  whether  there  is 
sufficient  ground  for  allowing  them  to  be  put. 

ViLLEBOISNET  V.  TOBIN  ...       184 

TDCE— Parliamentary  Elections  Act,  1868      836 
See  Parliament.    1. 

TOTAL  L088— Marine  insurance — ^Voyage  delaved 
See  Temper.  [206 

Voyage  Delayed. 

TRADDTG  COSPOBATIOH— C!r>mpanie«  Act,  1862 
(25  d:  26  Vict.  c.  89)--Cbfi<ftt«<  noC  «MMler  Seal.] 
A  company  incorporated  under  the  Companies 
Act,  1 862,  for  the  working  of  collieries,  contracted, 
but  not  under  seal,  with  an  engineer  for  the  erec- 
tion of  a  pumping-engine  and  maciiinery  for  use 
in  the  colliery,  and  paid  him  part  of  the  pricou 
In  an  action  by  the  company  against  the  engineer 
for  a  breach  of  contract  in  refusing  to  deliver 
the  engine  and  machinery : — B.dd  (affirming  the 
jud;j:ment  of  the  Court  of  O)mmon  Pleas),  that 
the  action  was  maintainable,  though  the  contmct 
was  not  under  seal.  The  South  of  Ireland  Col- 
liery Company  v.  Waddle  -         •-    Xz.  Ch.  617 


TRAYELUSR— Public  house 

See  Public  House.    1, 2. 


168,172 


TRESPASS — Tenants  in  common — ^Right  to  cxm 
See  Tenants  in  oommon.  \iSA 

TEITCK  ACT  (1  «fe  2  Wm.  4,  c.  87),  «.  28, 24— 
Master  and  Servant — ProhUkiion  of  a  Matter  to 
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TRUCK  AXTT—contintied, 

make  Stoppages  udthoul  a   Written  AgreementJ] 
The  Truck  Act  (1  &  2  Wm.  4,  c.  37),  8.  23,  pro- 
vides that  aa  employer  may  make  a  stoppage  or 
deduction  £rom  the  wages  of  any  artiticer  in  re- 
spect of  medicine  or  medical  attendance,  or  of 
fuel,  materials,  tools,  implements,  hay,  com,  or 
provender.     •*  Provided  always,  that  such  btop- 
page  or  deduction  shall  not  exceed  the  real  and 
true  value  of  suoh  fuel,  materials,  tools,  imple- 
ments, hay,  com,  or  provender,  and  shall  not  be 
in  any  case  made  from  the  wages  of  sucli  artificer, 
unless  the  agreement  or  contract  for  such  stopnage 
or  deduction  shall  be  in  writing,  and  signea  by 
such  artificer."    And  s.  24  provides.  *'  that  no- 
thing in  the  Act  shall  extend  to  prevent "  any  em- 
ployer **  from  deducting,  or  contracting  to  deduct, 
any  sum  or  snma  of  money  txom  the  wages  of 
such  artificers  for  the  edacation  of  any  child  or 
children  of  suoh  artificer,  and  unless  the  agree- 
ment or  contract  for  such  deduction  shall  be  in 
writing  and  signed  by  such  artificer." — An  em- 
ployer stopped  part  of  the  wages  of  an  artificer 
as  a  contribution  to  funds  established  by  him  to 
provide  medicines  and  medical  attendance  for  the 
artificers  employed  by  him,  and  schools  for  their 
children,  without  any  written  agreement  with  the 
artificer : — Hdd^  that  the  artificer  was  entitled  to 
recover  the  whole  of  the  deductions.    Pillar  r. 
Tbb  Llynvi  Coal  &o.  Company     -         -     762 

TKUIfi'JfiJEB — Church  Building  Act,  5  Geo.  4, 
c.  103  -  -  -  -     668 

See  Chubch  Building  Act. 

UyDKRIiKASK  07  WHOLE  TSBX— XondZord 
and  'Denant — Atsignitneni,']  An  underlease  of  the 
whole  term  amounts  to  an  assignment — ^Action 
by  A.,  the  assignee  of  the  reversion  of  a  lease  on  a 
covenant  to  repair.    The  defendant  was  the  ro- 

I)resentative  of  W.,  who  was  an  assignee  of  the 
ease,  and  had  made  an  underlease  ending  at  the 
same  date  as  the  original  term  :—Held^  that  the 
underlease  amounted  to  an  assignment,  and  tiiat 
A.  was  not  entitled  to  recover. — PoUock  v.  Stacy 
(9  Q.  B.  1033;,  considered.  Bkabdhan  v.  Wil- 
son       ------       57 

UHSEAWOX'iiUJiJKBS—- Marine  insurance— Acci- 
dental injury  from  sea  water        -     117 
See    AoGiDEarrAL    Injubt    fbok     Sea 
Watkb. 

VXHDOB  AHD  PTTBCSASEB  —  Measure  of  da- 
mages— ^Land — Breach   of  contract  for 

lease 212 

See  Breach  of  Contract  for  Lease. 

Sale  of  goods — Measure  of  damages — De- 
posit of  weight  notes  -  -  22S 
See  Deposit  of  Weight  Notes. 

Sale  of  unascertained  goods — Appropriation 

[270 
See  Sale  of  Unascertained  Goods. 

TOTS  lOB  PASriAHZRT — Appeal  from  JRevmng 
Barrister — Practice — Costs."]  lA  an  appeal  from 
a  revising  barrister,  the  point  which  was  raised 
by  the  case  depended  on  a  question  of  fact  which 
the  reyising  barrister  did  not  decide.  The  Court 
lefixsed  to  decide  the  question,  and  referred  the 
Vol.  IV.-<5.  P.  8 
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case  back  to  the  revising  barrister,  to  be  renitated. 
The  appellant  then  abandoned  the  appeal : — Heldy 
that  the  respondent  was  not  entitled  to  oosts. 
La  WE  V.  Maillard     -  -  -         -     547 

2.  Borough  VoU  —  Boundary  Act,  1868 

(31  A  32  Vict,  c,  46),  «.  14— ^Wm/.]  By  the 
Boundary  Act,  18G8,  s.  14,  any  person  who,  in 
consequence  of  a  change  of  boundary  of  a  borough 
by  the  Act,  would  be  entitled  to  bo  registered  as 
the  occupier  of  a  tenement  for  which  the  owner 
is  rated,  if  he  had  been  rated  for  the  required 
period,  shall  be  entitled  to  be  registered,  notwith- 
standing he  has  not  been  so  rated,  subject  to  the 
condition  that  he  had  been  duly  rated  as  an  ordi- 
nary occupier  to  all  poor-rates  in  respect  of  the 
premises  made  after  the  passing  of  the  Act.  A. 
occupied  such  a  tenement,  and  fulfilled  all  the 
conditions  requisite  to  entitle  him  to  be  reg^tered 
for  the  borough,  but  no  rate  had  been  made  in 
the  parish  after  the  passing  of  the  Act,  and  he 
had  not  claimed  to  be  rated  or  paid  any  rates : — 
Heldj  that  A.  was  entitled  to  be  registered. 
Clarke  v.  Brown       -         -         -         .     500 

8.  Borough  Vote  —  Lodger — Oxford  and 

Cambridge  Boroughs— Reform  Ad,  1832  (2  Wm.  4, 
c.  45),  s.  IS— Representation  of  the  People  Act,  1867 
(30  &  31  Vict.  c.  102),  ss.  4,  56,  69.]  A  set  of 
rooms  in  a  college  at  Oxford  or  Cambridge  is  a 
dwelling  house  within  the  meaning  of  the  Bepre- 
sentation  of  the  People  Act,  1867,  and  the  occu- 
pier is  therefore  not  entitled  to  vote  for  the  borough 
as  a  lodger  in  respect  of  such  rooms. — The  78th 
section  of  2  Wm.  4,  o.  45,  which  prohibits  any 
person  from  voting  for  the  borough  of  Oxford  or 
Cambridge  in  respect  of  the  occupation  of  cham- 
bers or  premises  in  any  college,  applies  to  the  new 
franchises  created  by  the  Kepresentation  of  the 
People  Act,  1867.  Barnes  v.  Petebs.  Pebowne 
V,  Peters.    Bakewell  v.  Peters    -         -     580 

4.  Borough  Vote — Notice  of  Objection — 

Description  of  Objector— (j  Vict,  c.  18,  s.  17,  Sch, 
B.J  Form  11.]  The  parliamentary  borough  of 
Penrjm  consists  of  six  several  places,  having  sepa- 
rate overseers  and  lists  of  voters,  one  of  such 
places  being  called  "the  borough  of  Penryn;" 
the  objector  being  on  the  libt  for  that  place,  sent 
a  notice  of  objection  to  a  voter  in  which  he  de- 
scribed himself  as  "  on  the  list  of  voters  for  the 
borough  of  Penryn :" — Held,  that  the  notice  of 
objection  sufficiently  indicated  on  which  of  the  six 
lists  the  objector  was.    Moon  v.  Andrew        Ml 

5.  Borough  Vote — Notice  of  Objection  to 

the  Overseers — Omission  to  state  the  List  on  which 
Name  of  Voter  appeared — G  Vict.  c.  18,  «.  17, 
Sch.  B.J  No.  10,  8.  101.]  In  the  borough  of  A. 
there  were  two  lists  of  voters,  one  of  rated  occu- 
piers and  the  other  of  voters  under  the  reserveil 
rig)  its,  but  the  latter  list  contained  only  one  name, 
which  was  that  of  the  objector.  A  notice  of  objec- 
tion sent  to  the  overseers  omitted  to  state,  pursuant 
to  6  Vict.  c.  18,  soh.  B.,  No.  10,  on  which  list  tho 
name  of  the  person  objected  to  appeared.  The 
overseers  know  to  which  list  the  notice  applied- 
and  were  not  misled  or  delayed  by  the  omission. 
The  revisinK^barrister  held  that  the  notice  was 
sufficient  i—Meldy  that,  under  the  peculiar  circum- 
stances of  the  case,  the  Court  could  not  say  that 
he  was  wrong.    Aldbidgb  v.  Msdwin       -     464 
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6.  JBoraughVote — Rating — Compoution — 

30  &  31  Vict  c.  102,  M.  3,  7,  S—SvmU  Tenements 
Act  (13  A  14  Vict  c.  99)].    The  Representation  of 
ttio  People  Act,  1867,  provided,  by  s.  3,  that  in 
order  to  be  entitled  to  vote  fur  a  borough  the 
occupier  of  a  dwelling  house  must  have  been 
rated,  as  an  ordiuury  occupier,  to  all  rates  up  to 
tiie  3l8t  of  July ;  by  b.  7,  **  that  where  the  owner 
i-t  rated  at  the  time  of  the  passing  of  this  Act 
(15th  of  August,  1867)  to  the  poor-rate  ia  respect 
of  a  dwelling  house  or  other  tenement,  situate  in 
a  parish  wholly  or  partly  in  a  borough,  iiisttad  of 
the  occupier,  his  liability  to  be  rated  in  any  future 
})0or  rate  shull  cease ;  ....  provided  that  nothing 
in  this  Act  contained  shall  afiect  any  composition 
existing  at  the  time  of  tiie  passing  of  this  Act,  so 
nevertheless  that  no  such  composition  shall  remain 
in  force  beyond  the  29th  day  of  September  next." 
The  Small  Tenements  Act  provides,  by  s.  1,  that 
the  vestry  of  any  parish  may  order  that  the 
owners  of  tenements  in  such  parish  the  yearly 
rateable  value  wliereof  shall  not  exceed  CI.  shall 
be  rated  instead  of  the  occupiers;  and  by  s.  4, 
thiit  while  such  order  is  in  force  the  owner  shall 
be  rated  at  three-fourths  the  amount  at  which  such 
tenement  would  haye  been  liable  to  be  rated  if 
the  Act  had  not  been  passed  ;  and  further,  that  if 
any  owner  of  one  or  more  such  tenements  shall 
bo  desirous  of  paying  a  rate  for  one  year  in  respect 
of  all  such  tenements  in  any  parish,  whether  such 
tenements  be  occupied  or  not  occupied,  and  shall 
give  notice  in  writing  of  such  his  desire  to  the 
overseers  of  the  poor  and  the  surreyors  of  the 
highways  within  fourteen  days  from  the  5th  of 
March  in  any  year,  he  shall  be  rated  at  a  sum  not 
being  less  than  one  half  of  the  amount  at  which 
such  tenement  or  tenements  would  have  been 
rated  if  the  Act  had  not  been  passed. — In  parish 
A.  and  parish  B.  the  Small  Tenements  Act  had 
been  applied  under  s.  3,  and  in  parish  A.  the 
owner  of  small  dwelling  houses  nad  made  an 
agreement  with  the  parish  under  s.  4,  but  in 
parish  B.  no  such  agreement  had  been  come  to. 
A  rate  was  made  in  each  parish  after  the  15th  of 
August,  but  before  the  29th  of  September.  1867, 
and  in  each  rate  the  owners,  and  not  the  occupiers, 
of  the  dwelling  houses  were  rated  at  the  lower 
sums : — Held,  that  "  composition  "  in  s.  7  of  the 
Representation  of  the  People  Act  included  the 
compulsory  as  well  as  the  voluntary  rating  of  the 
owners  at  a  less  sum  than  the  full  rate,  and  that 
the  owners,  in  both  cases,  had  been  properly  rated 
to  the  rates  in  question;  and  tliat  the  occupiers 
were  entitled  to  be  placed  on  the  list  of  voters 
for  the  borough  imder  s.  8.    Mason  «.  Beknett. 
TnoTTEB  V,  Trevor.    Hanks  v.  Jones       -     602 

7.  Borough  VoU— Rating— Rate  *'  made  " 

--Representation  of  (he  People  Act,  1867  (30  &  31 
Vict,  c,  102),  s.  3.]  A  poor  rate  is  not  "  made " 
during  the  qualifying  twelve  months,  within  the 
meaning  of  the  Representation  of  the  People  Act, 
1867,  B.  3,  unless  it  was  both  signed  by  the  parish 
officers  and  allowed  by  the  justices  during  those 
twelve  months.    Jonies  v.  Bibb       -  -     ^8 

8.  Borough  Vote — Rating — Time  of  maJc- 

ing  a  Bate — Claim  to  be  Rated — RatificaHon — Re- 
presentation  of  the  PeopU  Act,  1867  ^30  <k  31  Vict, 
e,  102),  s.  3— Reform  Act,  2  Wm.  4,  c.  45,  «.  30.] 
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A  j)oor-rate  for  a  parish  in  a  borough,  was  dated 
at  its  head  April,  1867,  but  it  was  not  in  fact 
signed  by  the  parish  officers  till  Anguat,  1867,  in 
which  month  it  was  also  duly  allowed  by  two  jus- 
tices and  published.  A.  occupied  a  dwelling  house 
in  the  parish  for  the  twelve  months  preceding  the 
3l8t  of  July,  1868.  but  his  name  was  not  incloded 
in  the  rate  when  it  was  signed,  allowed,  and  pub- 
lished. A.'s  landlord  had  for  some  years  paid  the 
rates  of  A.  and  of  his  other  tenants  in  full,  they 
paying  a  higher  rent  in  consequence.  After  the 
publication  of  the  rate,  and  without  any  commu- 

I  nioation  with  A.,  his  landlord  requested  the  over- 
seer to  put  the  names  of  his  tenants  on  the  rate, 

I  and  the  overseer  accordingly  inserted  A.'b  name 
amongst  those  of  the  other  tenants  on  the  rate. 
The  landlord  subsequently  gave  a  cheque  for  the 

;  amount  of  all  his  tenants'  rates.    A/s  name,  hav- 

'  ing  been  inserted  in  the  list  of  voters,  was  ob- 
jected to,  and  he  appeared  before  the  revising 
barrister  to  support  his  vote  : — Held,  that  the  rate 
was  *'  made  **  during  the  twelve  months  preceding 
the  31  bt  of  July,  1868,  within  the  meaning  of  30 
A  31  Vict.  c.  102,  s.  3 ;  and  was  therefore  a  rate  to 
which  A.  ought  to  have  been  rated. — HM^  also, 
that  his  landlord  had  not  any  implied  authority 
from  A.  to  make  a  claim  to  have  his  name  inserted 
on  the  rate ;  and  that,  if  there  could  be  a  ratifica- 
tion, A.'s  conduct  in  appearing  bef<»e  the  revising 
barrister  was  too  late  to  be  a  ratification ;  and  that 
therefore  A.  had  not  claimed  to  be  rated  within 
2  Wm.  4,  c.  45,  s.  30 ;  and  that  he  was  not  entitled 
to  have  his  name  retained  on  the  list  of  voters. 
Ainswobth  v.  Crkeke  -  -  -     476 

9.  Borough  Vot^i— Rating— SO  A  SI  Vict. 

c.  102,  s.  3-6  Vict.  c.  18.  s,  75.]  A.  oceapied  a 
dwelling  house  for  the  requisite  twelve  months. 
There  had  been  two  rates  for  the  parish  in  the 
oour^  of  the  twelve  months,  and  in  each  rate  the 
name  of  A.'s  landlord  only  appeared.  A.  paid  to 
his  landlord  an  increased  weekly  rent  in  conside- 
ration of  the  landlord  paying  the  rates,  and  had 
paid  all  the  rent  due.  The  overseers  had  written 
A.'8  name  in  both  rates,  without  any  claim  on  his 
part,  and  at  a  time  subsequent  to  the  making  of 
the  second  rate  : — Held,  that  A.  could  not  be  said 
to  have  been  rated  to  all  rates  made  within  the 
year,  and  that  he  was  not  entitled  to  be  on  the 
list  of  voters.  Norbis  v.  Thb  Town  Clxbk  of 
Hastirob.  Andrews'  Case.    Iueson's  Case    49S 

10.  Borough  Vote— Reform  AH  (2  Wm.  4, 

c.  45),  s.  27 — **  House  or  other  Building  " — Cham- 
bers.} The  tenant  for  business  purposes  of  a  sepa- 
rate room  forming  part  of  a  set  of  chambera  in 
the  Temple,  is  not  entitled  to  be  registered  as  the 
occupier  of  a  tenement,  within  2  Wm.  4,  c  45, 
s.  27.    Cvthbeetson  v.  BTTTrsBwaRTH       -     623 

11.  Borough  Vote — Representation  of  the 

People  Act,  1867  (30  *  31  Vict.  e.  102),  s.  3— 
Claim  to  be  rated,  under  2  Wm.  4,  e.  45,  s.  SO,  and 
14  d:  15  Vict.  e.  14,  s.  1.]  A.  had  occupied  a 
dwelling  house  in  a  borough  for  the  requisite 
twelve  months,  but  had  not  been  rated ;  be  had 
before  the  20th  of  Julv,  1868,  paid  all  poor-rated 
which  had  become  payable  for  the  house  previously 
to  the  5th  of  January.  A  rate  was  made  on  the 
15th  of  January,  1868,  in  whickA.  was  not  rated ; 
and  on  the  24th  of  August  he  claimed  to  be  raited 
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"  to  all  rates  made  since  the  Slat  of  July,  1867  :" 
— Held,  that,  inasmuch  as  the  <maliflcation  under 
8.  3  of  theBepresentation  of  the  People  Act,  1867, 
laust  be  complete  by  the  Slst  of  July  of  the  quali- 
fying year,  the  daim  was  too  late. — Agiieto  v.  tteilly 
(2  It.  G.  L.  Hep.  560),  and  MuLdcneney  v.  Malcolm' 
9on  (15  Ir.  G.  L.  Bep.  375),  discussed.  Med  win 
V.  Stbxeteb     -         .         -         -         -     488 

18.  Borough  Vote — RepreserUatian  of  the 

People  Aci,  1867  (30  &  31  Viet.  c.  102),  «.  3— Oc- 
eupation  <u  Owner — Charitable  Foundation — Free- 
hdd  Interesf]  Each  of  the  appellants  had  during 
the  qualifying  period  occupied  one  of  several 
houses  known  as  Lord  Gonningsby's  Hospital 
(which  was  originally  founded  in  1614),  and  had 
been  separately  rated  and  had  paid  all  poor-rates 
due  in  respect  thereof.  According  to  the  rules  of 
the  foundation,  the  several  occupiers  of  the  houses, 
who  were  called  "  servitors,"  and  were  subject  to 
the  superintendence  of  a  **  corporal,"  were  nomi- 
nated by  A.,  the  owner  of  the  Gonniogsby  estates, 
out  of  which  fixed  payments  were  made  to  them  ; 
and  A.  could  vary  the  rules.  The  servitors  paid 
no  rent ;  and  clothes  and  coals  were  supplied  to 
them  out  of  the  funds  of  the  hospital.  The  houses 
were  situate  in  a  quadrangle  entered  by  an  iron 
gate,  the  key  of  which  was  kept  by  the  corporal  ; 
the  gate  was  locked  at  9  p.m.,  after  which  time 
none  of  the  inmates  could  go  beyond  the  limits 
of  the  hospital  without  the  corporal's  leave.  None 
of  the  houses  had  ever  been  let  by  any  of  the 
persons  appointed  to  them ;  but  a  garden  outside 
the  hospital,  and  appertaining  to  me  house,  held 
by  one  of  the  inmates,  had  been  let  by  him,  be- 
cause he  was  too  old  to  cultivate  it  himself.  When 
A  man  is  appointed  to  one  of  the  houses,  he  holds 
it  and  a  garden  near  to  it  for  his  life,  and  cannot 
be  disturbed  in  his  occupation  by  A.  or  any  one 
else,  except  for  murder  or  felony,  or  the  like. — 
Meldf  on  the  authority  of  Simpson  v.  Wilkinson 
(7  M.  &  G.  50 ;  1  Lutw.  168),  and  Roberts  v.  Per- 
eival  (18  C.  B.  (N.8.)  36;  34  L.  J.  (G.P.)  84), 
that,  the  occupiers  of  the  houses  in  question,  hav- 
ing a  freehold  for  life,  occupied  as  owners  within 
8.  3  of  the  Bepresentation  of  the  People  Act, 
1867;  and  the  circumstance  of  the  endowment 
being  more  or  less  eleemosynary  in  its  character 
Hid  not  deprive  them  of  tiie  franchise.    Fryer  v. 

BODBNHAK  -  .  -  .  .       529 

IS.  Borough  Vote-^Representation  of  the 

PeopU  Act,  1867  (30  <fe  31  Vvi.  c.  102),  ss.  4,  61— 
Part  of  a  House — Rating — Lodger — 2  Wm.  4,  c. 
45,  s.  30.]  A.  occupied  exclusively  and  as  sole 
tenant,  for  his  dwelling,  rooms  not  so  structurally 
severed  from  the  rest  of  the  building  as  to  consti- 
tute of  themselves  a  house.  A.  having  claimed  to 
be  rated,  his  name  was  Inserted  by  the  overseers  in 
the  rate-book  bracketed  with  those  of  the  other 
occupiers  in  the  house,  no  sum  being  separately 
asseftsed  against  A.,  but  the  rental,  rateable  value, 
and  rate  in  the  pound  of  the  whole  house  only, 
appearing  in  the  appropriate  columns.  No  sum 
had  been  paid  or  tendered  by  A.  in  respect  of 
poor-rate: — Held,  that,  whether  or  not  A.  was  the 
occupier  of  a  *'  dwelling  house  "  within  the  mean- 
ing of  s.  61  of  30  &  31  Vict.  o.  102,  he  was  not 
"  Beparately_rated  to  the  relief  of  the  poor  "  within 
that  section,  nor  had  he  done  enough  to  entitle 


VOTE  FOB  TASJAAXXn^-HSonlinued. 
him  to  be  '*  deemed  to  have  been  rated"  within 
8.  SO  of  2  Wm.  4,  c.  45.— jSemUe,  that  A.  was  a 
lodger.    OuTHBEHTSON  V.  Hains      -         -     525 

14. Borough  Vote — Woman — Representa- 
tion of  the  PeopU  Act,  1867  (30  dr  31  Vict,  c.  102, 
s.  3 — •*  Legal  Incapacity  " — Lord  Brougham's  Act 
(13  &  14  Vict  c.  21),  s.  4.]  The  Bepresentation 
of  the  People  Act,  1867,  s.  3,  enacts  that  every 
'*  man"  shall,  in  and  after  the  year  1868,  be  en- 
titled to  be  registered  as  a  voter,  and  when  regis- 
tered to  vote  for  a  member  or  members  to  serve  in 
parliament  for  a  borough  who  is  qualified  as 
follows,  first,  is  of  full  age,  and  not  subject  to  any 
legal  incapacity. — By  Lord  Brougham's  Act,  s.  4, 
in  all  Acts  words  importing  the  masculine  gender 
shall  be  deemed  and  taken  to  include  females,  un- 
less the  contrary  is  expressly  provided; — Heldj 
that  women  are  subject  to  a  legal  incapacity  from 
votine  at  the  election  of  members  of  parliament. 
— Hdd,  also  that  the  word  **  man  "  in  the  Bepre- 
sentation of  the  People  Act  does  not  include 
women.    Ghorlton  v.  Linos  -         -     874 

16. County  Vote — Description  of  Qualifir 

cation — "  Leasehold  **  suMeient  Description  of  Lease 
for  Life — Inaccurate  Description — 6  Vict,  c.  18, 
s,  lOl.J  The  nature  of  the  qualification  of  J.  was 
stated,  in  the  list  of  persons  entitled  to  vote  for  a 
county,  as  leasehold  nouse  and  garden.  J.  was 
the  owner  of  a  house  and  garden  held  on  a  lease 
for  life  :— jffeW,  that  the  description  of  J.'s  quali- 
fication was  sutficient.    Jones  v.  Jones.    -     422 

16.  County  Vote— Equitable  Freehold — 

Occupation—^  Wm.  4,  c.  45,  s.  18.]  The  bailiff 
and  baillft'  burgesses  of  G.  possessed  certain  land 
divided  into  portions  call*  d  acres  which  they  had 
held  from  time  immemorial,  and  by  immemorial 
custom,  as  each  acre  became  vacant,  they  invested 
some  inhabitant  of  G.  with  the  possession  of  it,  to 
hold  for  his  life,  if  he  should  continue  to  reside  in 
G.  subject  to  all  tiie  rules  and  orders  of  the  bailiff 
and  bailiff  burgesses  of  G.  The  holder  of  each 
acre  manured  and  mowed  it ;  but  by  the  custom 
the  bailiff  and  burgesses  granted  the  after-grass  of 
the  acres,  at  a  meeting  held  each  year  for  the 
purpose,  to  other  inhabitants,  who  were  thereby 
entitled  to  depasture  one  cow  each  for  five  weeks 
from  the  10th  of  September,  after  which  the  whole 
were  thrown  open  to  all  the  inhabitants  of  G.  to 
depasture  sheep  and  cattle  therein  till  the  15th  of 
December.  The  holder  of  each  acre  was  sepa- 
rately rated  to  the  poor  and  church  rates.  Each 
acre  was  of  an  annual  value  above  40s.  and  under 
61  :—Held,  that  the  holder  of  each  acre  had  an 
equitable  fireehold  estate,  and  was  in  actual  and 
bon&  fide  occupation,  within  2  Wm.  4,  c.  45,  s.  18, 
and  was  therefore  entitled  to  vote  in  respect  of  it. 
Tbknfield  v.  Lowe    -         -         -         -     464 

17.  —  County  Vote^Friendly  Soeiety— In- 
terest in  Xam2— 30  <k  31  Vict.  c.  102,  s.  5,  subs.  I ; 
6  Vict.  c.  18,  s.  74.]  A.,  being  a  member  of  a 
benefit  society,  was  entitled  to  an  annuity  of  more 
than  101  a  year  "  out  of  the  funds  of  the  society,"  if 
the  property  were  suflScient  to  admit  of  it.  The  in- 
come of  the  society  arose  partly  from  real  property 
vested  in  trustees,  and  partly  from  contributions 
and  fines  paid  by  the  members.  The  funds  of  the 
society  were  sufficient  to  pay  all  the  annuities  jn 
the  current  year,  and  if  each  annuity  were  apppr 
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tioaed  between  the  income  derived  from  the  real 
property  and  from  other  sources,  the  part  payable 
out  of  income  derived  from  real  property  would 
be  more  than  5/. : — Hetd^  that  the  claimant  bad 
no  direct  interest,  legal,  or  equitable,  in  the  lands 
belonging  to  the  society,  and  was  not  entitled  to  a 
county  vote,  as  a  freeholder  for  life  under  30  &  31 
Vict.  o.  102,  B.  5,  subs.  1.    Robikbon  v.  Aikob  429 

18.  CJoufUu  Vote— Notice  of  Ohjedion — 

Flaee  of  Ahode  of  Objector— %  Viet,  e.  18,  «.  7,  teh. 
A,f  forms  4,  5.]  The  sufficiency  of  the  description 
of  an  objector^s  place  of  abode  in  a  notice  of  ob- 
jection to  a  county  voter,  is  a  question  of  fact  for 
the  revising  barrister,  to  be  decided  after  hearing 
evidence  if  necessary.    Jones  v.  Fbitchabd    414 

19.  — ^  County  Vote— Notice  of  Olyeetion—6 
Viet.  0. 18,  <.  7  ;  30  <&  31  Vict.  o.  102,  m.  30.  59 ; 
31<ft  32  Viet.  c.  58.  m.  17,  19.]  The  notices  of  ob- 
jection to  a  county  voter,  sent  to  the  overseers  and 
the  voter  respectively,  need  not  state  whetlier  the 
name  of  the  voter  is  on  the  list  of  voters  entitled 
to  vote  in  respect  of  the  franchises  existing  before 
the  Representation  of  the  People  Act,  1867,  or  on 
the  list  of  122.  occupiers  made  out  by  the  overseers 
under  the  provisions  of  that  Act.  CHORLToyv. 
JoHNBoy ;  Ree's  Case  ...     4M)0 

80. County  Vote—Notiee  of  Objection  to 

12i.  Occupier— 2S  Viet.  c.  86.  «.  6.]  A  notice  of 
objection  sent  to  a  voter  on  the  list  of  121.  occu- 
piers for  a  county,  must  specify  the  g^unds  of  ob- 
jection according  to  the  provisions  of  28  Vict,  c 
36,  0.  '6.  Bennett  v.  BBUUFiorr ;  Aldebson'b 
Cahb 407 

81. County  Vote — Notice  of  Objection — 

Bumcieney  of  Proof— 6  Viet.  c.  18,  m.  100, 101— 
Ftaee  of  Mode  of  Objector.']  The  obiector,  in 
proof  of  the  service  of  a  notice  of  objection  on  P., 
produced  an  alleged  duplicate,  stamped  by  a  post- 
master, in  accordance  with  the  provisions  of  6  Vict. 
c.  18,  s.  100.  P.,  in  answer,  produced  the  notice 
he  had  actually  received,  which  he  admitted  he 
had  received  in  due  time,  but  which  differed  from 
the  alleged  duplicate : — Held,  that  ihe  objector 
might  rely  on  the  notice  so  produced  by  P.  and 
his  admission  as  proof  of  due  service  of  a  notice  of 
objection. —  The  nolice  so  produced  by  P.  was 
signed : — **  F.  K.  (Place  of  abode  as  described  on 
the  register) :  22,  Southampton  Street,  Blooms- 
bury,  London,  W.O.  (Present  place  of  abode) : 
110,  Guildford  Street,  Russell  Street,  W.C." 
There  is  only  one  Guildford  Street  in  the  Western 
Central  Postal  District  of  London,  and  the  ob- 
jector lived  there,  but  there  is  no  Russell  Street 
near  it : — Held,  that  **  London  *'  might  be  sup- 
plied in  the  second  address  from  the  preceding 
one,  and  **  Russell  Street "  rejected  ns  surplusage, 
and  that  the  notice  was  therefore  sufficient.    Nor- 

BIB  V.  PiLCHER  -----       417 

88.  County  Vote — ItepretentcUion  of  the 

People  Act,  1867  (30  A  31  Vict.  e.  102),  s.  b—Leeeee 
or  Amgnee  for  "  ike  unexpired  Residue  of  a  Term 
originduy  created  for  not  less  than  Sixty  Years** — 
Inchoate  Agreetnent.']  .By  agreement  of  May  Ist, 
1863,  the  owners  in  fee  of  the  first  part,  the 
trustees  of  a  building  society,  of  the  second  part, 
and  0.  of  the  third,  part, — reciting  that  the  land 
had  been  laid  out  as  the  sites  for  100  workmen's 
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dwelling  houses,  and  that  it  was  intended  that 
such  dwelling  houses  should  be  built  by  means  of 
the  noonthly  contributions  of  100  workmen,  to  be 
selected  by  tlio  parties  of  the  second  part,  and  that 
in  the  meantime  and  until  such  oontributiuns 
should  have  been  fully  paid  up,  such  sums,  not 
exceeding  70002., 'as  should  be  required  for  the 
completion  of  the  dwelling  houses,  over  and  above 
the  contributions  from  time  to  time  aocniinsr, 
should  be  advanced  by  O.,  and  should  be  repaid 
to  him  with  5  per  cent,  interest,  out  of  such  con- 
tributions, and  that  a  lease  for  99  years  fipom  the 
date,  at  the  rent  of  9*.  Qd.  per  annum  should  be 
granted  to  each  workman  of  the  site  of  each 
dwelling  house,  when  and  as  soon  as  C,  with  the 
consent  in  writing  of  the  parties  of  the  second 
>  part,  should  require  the  same  to  be  granted, — it 
was  agreed  that  in  the  meantime  and  until  such 
leases  should  be  granted  the  land  and  buildings 
thereon  should  be  a  security  to  G.  for  the  monev 
to  be  advanced  by  him  and  remaining  unpaid, 
with  interest. — By  an  agreement  of  June  18th, 
1864,  between  the  trustees  of  the  one  part  and  A. 
of  the  other  part,  the  trustees  agreed  to  sell  and 
A.  to  purohase  one  of  the  sites  in  question,  to  be 
held  for  a  term  of  99  years  (subject  to  an  annual 
ground-rent  of  9s.  6d.  to  be  paid  to  the  owner  in 
fee)  for  742.,  to  be  paid  by  fortnightly  instalments 
of  58.  Gd.tohe  applied  in  payment  of  the  purchase- 
money  and  interest.  It  was  provided  that  **  the 
purchaser  "  should  have  possession  of  the  premiaos 
nom  the  signing  of  tlie  agreement;  and  that, 
within  three  months  after  ail  the  moneys  due  or 
payable  under  the  agreement  and  tlie  rules  of 
the  society  had  been  satisfied,  and  provided  the 
purchaser  dionld  have  performed  all  the  condi- 
tions and  agreements  therein  contained,  and  also 
all  and  every  the  rules  and  regulations  of  the 
society  for  the  time  being  on  his  part  to  be  per- 
formed, the  trustees  should  at  the  request  and 
cost  of  the  purchaser  give  him  a  proper  convey- 
ance of  the  premises,  subject  to  the  ground-rent, 
&C. — A.  was  let  into  possession  upon  the  signing 
of  this  agreement,  and  had  paid  all  instalments 
due,  and  observed  all  the  rules  and  regulations  of 
the  society ;  but  there  still  remained  due  to  G.  in 
respect  of  his  advances  a  sum  of  about  50002.,  and 
no  lease  had  been  granted  to  A. : — Held,  that  A. 
was  not  entitled,  either  at  law  or  in  equity,  as 
lessee  "  for  the  unexpired  residue  of  any  term  ori- 
ginallv  created  for  a  period  of  not  less  than  sixty 
years,  within  s.  5  of  the  Representation  of  the 
People  Act,  1867.    Trotter  v.  Watbon    -     4S4 

88. County   VoU— Bight   of  Lessee  of 

DuftUing  Houses  in  a  Borough  to  have  his  name 
retained  on  ihe  Register— 2  Wm.  4,  c.  45,  s.  25—30 
<&  31  VicL  c.  102,  M.  56,  69.]  By  2  Wm.  4,  c  45, 
8.  25,  it  is  enacted  that  no  person  shall  be  entitled 
to  vote  in  the  election  of  knights  of  the  shire  in 
respect  of  his  interest ...  as  such  lessee  as  afiore- 
said  ...  in  any  house  ...  of  such  value  as  would 
according  to  the  provisions  hereinafter  contained 
confer  on  him  or  any  other  person  the  right  of 
voting  for  any  city  or  borough ;  by  80  &  31  Vict, 
c.  102,  s.  59,  the  expressions  '*  as  aforesaid**  and 
*'  hereinafter  contamed  "  are  to  apply  to  th  >  pro- 
visions of  the  later  Ad — A.  was,  at  the  ime  of 
the  passing  of  80  ft  31  Vict  c.  102,  properly  on 
the  list  of  Yoiera  for  the  county  of  Ln  as  lesBee  fur 
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a  term  of  sixty  ye&rs  of  two  dwelling  honses, 
which  were  situate  within  the  borough  of  M.,  the 
yearly  Talue  of  neither  of  them  being  lOL  By 
that  Act,  the  borough  franchise  was  extended  to 
all  inhabitant  householders  paying  rates,  and  the 
oocupiera  of  the  houses  then  became  entitled  to 
vote  for  the  borough  : — Bdd^  that  A.  was  not  en- 
titled to  ha?e  his  name  retained  on  the  county 
liat.    Chobltqnv.  Johnson.  BuNTuro's  Case   426 

24.  County  Vote^Woman-AOs.  Freehold 

— 8  Sen.  6.  c.  7.]  A  woman,  thoup:)).  possessed  of  a 
40«.  fVeehold  in  a  county,  is  not  entitled  to  vote  at 
the  election  of  knights  of  the  shire.  Choblton  v. 
Kjebssleb  .....     897 

35.  VisqwUficaHon  —  CqiUrqet  for  the 

Service  of  the  PMio— 22  Geo.  3,  e.  45.]  The  22 
Geo  3,  c.  45,  s.  1»  enacts  that  any  person  who 
shall  contract  for  the  public  service,  or  shall 
'^  knowingly  an4  wilUngly"  fumiiih  in  pursuance 
of  such  contract  any  wares,  &c.,  to  be  used  in  the 
public  service,  shall  be  incapable  of  being  elected 
*  or  sitting  as  a  member  of  the  House  of  Commons 
while  ho  holds  the  contract.  A  contract  was  en- 
tered into  in  June,  18Q8,  for  the  supply  of  goods 
for  the  public  service  of  India.  The  contract  was 
completely  executed  by  the  contractors  by  the  de- 
liverv  and  acceptance  of  the  goods  by  the  23rd  of 
October,  1868 ;  out  the  oontnictors  did  not  receive 
payment  from  the  India  Office  until  the  18th  of 
January,  1869.  In  the  interval,  viz.,  on  the  18th 
of  November,  1868,  one  of  the  contractors  was 
elected  a  member  of  the  House  of  Commons  : — 
Held,  that,  assuming  the  contract  to  be  within  22 
Geo.  3,  0.  45,  s.  1,  it  did  not  avoid  the  election. — 
Qtuere^  whether  a  contract  for  the  supply  of  goods 
for  India,  entered  into  with  the  Secretary  of  State 
for  India  in  Counoi},  is  a  contract  "  for  the  public 
service,"  witMn  22  Geo.  3,  o.  45,  s.  1.  A  firm,  in 
which  a  member  of  the  House  of  Commons  wna  a 
partner,  sold  and  delivered  goods  for  the  service  of 
a  lunatic  asylum  which  had  been  appropriated  to 
criminal  lunatics  under  the  Boyal  sign-manual, 
pursuant  to  23  &  24  Vict.  c.  75,  in  ignorance  that 
they  were  dealing  with  a  government  institution : 
— Held,  not  a  disqualification  within  22  Geo.  ^,  c. 
45,  s.  1.  BoTSx  V.  BiBUBT  (Manchester  Election 
Petition)  -  -  -  -  -     296 

26. WomenSight  to  4ppMl^Conaoli' 

dated  AppedU-^  Vict.  o.  18,  ss.  42,  44.]  A 
M'omim,  not  being  a  person  within  the  meaning  of 
6  Vict.  o.  18,  cannot  appeal  from  the  decision  of  a 
revising  barrister  under  the  provisions  of  s.  42. 
—Where  appeids  had  been  consolidated  in  which 
some  of  the  respondents  were  women,  the  Court  i 
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dismissed  the  appeals  as  improperly  consolidated 
under  s.  44.  Wilson  r.  The  Town  Clebk  op  Sal- 
FOBD      .-.--.      898 
Parliamentary  Ejections  Act,  1868  146,  236 

See  Pabuahbnt.     1.  2,  3.  [361 

•z —  Bepresentation  of  the  People  Act,  1867    669 

See  Reprssemtatxon  qf  the  People  Act, 
1867. 
YOTAGX  DELATED— Ifarine  Inmranee—Jbldl 
Loss — Tempest,!  Meat  shipped  at  Hamburgh  for 
London  was  delayed  on  the  voyage  by  tempestu- 
ous weather,  and  solely  by  reason  of  such  delay 
became  putrid,  and  was  necessarily  thrown  over- 
board at  sea  :—Held,  not  a  loss  by  perils  of  the 
sea,  or  within  the  words  **  all  other  perils,  losses, 
and  miafortones,*' &o.,  in  the  policy.  Taylor  v. 
DuiTOAB  -         -         -         -         -     206 

WAGES — ponstruction  of  ship's  articles— Wages 
—Forfeiture-  -  -  -     880 

^0  CoNSTBUornoN  of  Ship's  Articles. 
WAXEBOOTJBBE  —  Navigable   river -— Riparian 
owner  ...         -     629 

See  Kavioablb  Rivkb. 
WZEOSr  E0TE8— Deposit — ^Measure  of  daman^es 
See  Deposit  of  Weight  Notes         [228 
WI7E*8  FBOPEETT— ITiM^fMl  and  Wif&^Om- 
veyanee  under  3  <{;  4  Wm.  4,  e.  74,  «.  91^^Form  of 
Affidavit.^    Upon  an  application  under  the  3  &  4 
Wm.  4,  c.  74,  s.  91,  to  dispense  with  the  husband's 
ooncurrance  in  a  conveyance  of  the  wife's  pro- 
perty, on  the  ground  of  desertion,  the  affidavit 
must  shew  that  he  does  not  contribute  to  her  sup- 
port.   Ex  PASTE  Martha  Robinson  -     206 
WnX — Construction— Estate  in  fee  by  implica- 
tion   -          -          -          -  -     169 
See  E9TATE  ly  Fee  bt  Imfligatiok. 
y^IHDIKG  UP  ESTATE— Bankrup^y—Resolutiim 
of  creditors  -          -          -          -     747 
See  Resolution  of  Cheditobs. 
WITNESS  —  Commission  —  Evidence  —  Costs — 
Master's  discretion  -          -          -       76 
See  Commission  tq  Eicamine  Witness. 
IfOKAK— Vote  for  parliament         874,  897,  896 

See  Yote  fob  Pabliament.    14,  24,  26. 
WORDS  <*DwelUng  house "  -  -         -     626 

See  Vote  fob  Pabliament.    13. 

"  General  line  of  buildings »'    -         -       66 

See  (>enbbal  Line  of  Bun  j)1nqb. 

"Lodger"  -  -         -  -     626 

See  Vote  fob  Pabliament.    18. 


^*»  For  REGTJLiE  GENERALES  under  the  Judgments  Extension  Act,  1668,  See  Urn  Rep. 

4  Q.  B.  739. 
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